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PRACTICE  REPORTS. 


SUPKEME  COURT. 

In  the  Application  of  ANDREW  F.  PAULMIER  agt.  JOHN  A. 
SWEENY  and  WILLIAM  H.  SWEENY. 

Examination  of  parties  before  suit  brought —  Code  of  Civil  Procedure  §  870 

The  eight  hundred  and  seventieth  section  of  the  Code  of  Civil  Procedure 
does  not  provide  for  the  examination  of  parties  before  suit  brought, 
on  application  of  a  party  merely  stating  that  he  expected  to  bring  an 
action  against  them,  and  that  such  an  examination  was  necessary  in 
order  to  frame  a  complaint  in  the  action  which  he  contemplated. 

This  section  only  provides  for  the  examination  of  an  expected  party  when 
he  himself  applies  for  it,  and  not  for  the  examination  of  a  party  not  yet 
sued,  at  the  instance  of  another,  who  contemplates  a  suit  against  the 
former. 

Special  Term,  October,  1878. 

MOTION  by  the  Messrs.  Sweeny  to  set  aside  an  order  for 
their  examination,  obtained  by  Paulmier,  before  suit  brought. 

Amos  G*  Hull,  for  motion. 
Elliott  F.  Shepard,  opposed. 

WESTBROOK,  J.  —  An  order  was  made  to  examine  John  A. 
Sweeny  and  "William  H.  Sweeny,  upon  the  application  of 
Andrew  F.  Paulmier,  he  stating  that  he  expected  to  bring  an 
action  against  them,  and  that  such  an  examination  was  neces- 
sary in  order  to  frame  a  complaint  in  the  action  which  he 
contemplated.  The  question  which  the  motion  presents  is, 
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does  the  eight  hundred  and  seventieth  section  of  the  Code 
provide  for  such  an  examination  ? 

As  amended  by  chapter  299  of  the  Laws  of  1878,  the  section 
( 870 )  of  the  Code,  to  which  reference  has  been  made,  reads 
as  follows  :  "  The  deposition  of  a  party  to  an  action  pending 
in  a  court  of  record,  or  of  a  person  who  expects  to  be  a  party 
to  an  action  about  to  be  brought  in  such  a  court,  other  than  a 
court  specified  in  subdivisions  sixteenth,  seventeenth,  eigh- 
teenth, or  nineteenth  of  section  2  of  this  act,  may  be  taken, 
at  his  own  instance  or  at  the  instance  of  an  adverse  party  or 
of  a  coplaintiff  or  codefendant,  at  any  time  before  the  trial, 
as  prescribed  in  this  article."  It  will  be  observed  that  pro- 
vision is  made  to  examine  two  classes  of  individuals,  and  no 
others.  He  who  is  ordered  to  be  examined  must  be  either  "  a 
party  to  an  action,"  or  "  a  person  who  expects  to  be  a  party  to 
an  action."  If  he  belongs  to  either  class,  he  may  be  so  exam- 
ined "  at  his  own  instance  or  at  the  instance  of  an  adverse 
party  or  of  a  coplaintiff  or  codefendant."  As  no  action  is 
pending  between  these  parties,  the  applicant  for  the  order  was 
required  to  prove  that  each  of  the  individuals  ordered  to  be 
examined  was  "  a  person  who  expects  to  be  a  party  to  an 
action.'-'  This  was  not  attempted  to  be  shown,  but  the  allega- 
tion is  that  the  applicant  for  the  order  expects  to  sue  them. 
Giving,  then,  to  the  Code  the  meaning  claimed  for  it  by  the 
counsel  who  seeks  to  uphold  the  order,  that  provision  has  been 
made  to  examine  a  person  who  some  one  expects  to  sue,  and 
that  such  examination  can  be  had  at  the  instance  of.  the 
intended  prosecutor,  the  objection  still  remains  that  the  sec- 
tion provides  that  if  the  individual  to  be  examined  is  not  "  a 
party  to  an  action  "  he  must  be  "  a  person  who  expects  to  be 
a  party  to  an  action  about  to  be  brought,"  and  that  the  affi- 
davit upon  which  the  order  for  the  present  examination  was 
obtained  makes  no  attempt  to  show,  because  it  is  nowhere 
therein  alleged  or  claimed  that  the  parties  to  be  examined 
have  any  such  expectation.  It  is  manifest,  however,  as  an 
expectation  entertained  by  an  individual  can  only  be  proven 
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by  himself,  that  provision  is  only  made  for  the  examination 
of  an  expected  party  when  he  himself  applies  for  it,  and  not 
for  the  examination  of  a  party  not  yet  sued,  at  the  instance  of 
another,  who  contemplates  a  suit  against  the  former.  Neither 
is  the  expression  "  adverse  party  "  at  whose  instance  the  order 
for  examination  must  be  procured,  when  not  obtained  by  one 
for  the  purpose  of  taking  his  own  evidence,  especially  when 
it  is  followed  by  the  words  "  coplaintiff  or  codefendant." 
which  are  clearly  indicative  of  its  meaning,  applicable  to  an 
individual  not  yet  "  a  party  to  an  action."  Possibly,  depend- 
ing upon  its  connection,  it  might  sometimes  have  such  a  signi- 
fication ;  but  in  the  section  under  consideration  as  the  word 
"party"  is  previously  used  to  designate  an  individual  already 
connected  as  such  with  a  pending  suit,  whilst  the  one  not  so 
circumstanced  is  styled  a  "  person,"  it  is  evident  that  it  is  used 
in  its  technical  legal  sense  to  designate  him  who  is  the 
"  adverse  party  "  to  the-"  party  in  an  action." 

The  views  expressed,  which  are  founded  upon  the  words 
used,  are  strengthened  by  the  absence  of  any  language  directly 
covering  a  case  like  the  present,  and  also  from  the  conse- 
quences flowing  from  a  contrary  construction.  If  provision 
was  intended  to  be  made  for  the  examination  of  a  person  who 
some  one  else  expected  to  sue,  it  was  easy  to  say  so  clearly,  by 
declaring  that  such  examination  could  be  had  at  the  instance 
of  an  expected  adverse  party,  as  well  as  at  the  instance  of  one 
who  already  actually  was  "  an  adverse  party."  The  addition 
of  the  simple  words  we  have  suggested,  preceded  by  the  con- 
junction or,  would  probably  have  accomplished  the  object, 
though  it  might  be  difficult  for  one  man  to  prove  that  another 
expected  to-  be  prosecuted,  which  the  language  would  still 
require,  and  the  whole  section  would  thereby  be  made  awk- 
ward. The  framer,  it  is  to  be  presumed,  understood  this  as 
well  as  the  court.  Had  those  words  been  added,  or  any 
clearly  providing  for  an  examination  in  a  case  like  the  present, 
he  knew  that  individuals  might  be  subjected  to  great  annoy- 
ance and  expense  by  examination  at  the  instance  of  persons  who 
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really  did  not  know  whether  they  would  bring  a  suit  or  not, 
or  that  the  person  sought  to  be  examined  expected  one  to 
be  brought,  but  who  would,  nevertheless,  so  torture  their 
desires  and  hopes,  to  find  out  the  materials  for  an  action  by 
the  examination,  as  to  make  a  sworn  declaration  which  would 
bring  them  within  the  provisions  of  the  statute. 

Such  inquisitorial  power  we  cannot  think  was  intended  to 
be  conferred,  and  if  it  was,  it  should  have  been  so  clearly 
expressed  and  declared  .as  to  leave  no  room  for  criticism. 

The  motion  to  set  aside  the  order  of  examination  is  granted, 
without  costs,  as  the  question  is  novel,  and  the  court  by  grant- 
ing the  original  order  fell  into  the  error  now  corrected. 
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K  Y.  SUPEKIOR  COUKT. 

.  In  the  Matter  of  the  Application  of  AUGUST  J.  CHRISTERN, 
HEINRICH  WEINBERGER,  and  ARNOLD  GEISEMANN,  to  perfect 
the  record  of  proceedings  admitting  them  to  citizenship  of  the 
United  States. 

Naturalization  —  Admission  of  alien  to  citizenship — Jurisdiction — Duty  of 
clerk  of  court  as  to  record  of  judgment,  admitting  to  citizenship. 

The  superior  court  of  the  city  of  New  York  has  power  and  jurisdiction 
to  entertain  and  grant  an  application,  to  have  a  record  of  the  proceed- 
ings in  such  court,  admitting  the  applicants  to  citizenship  of  the  United 
States,  perfected  by  an  entry  nunc  pro  tune  of  the  fact  of  such  admis- 
sion in  the  minute  book  of  the  court,  provided  a  proper  case  has  been 
made  out  for  its  exercise. 

As  a  general  rule  the  court  will  not  permit  a  party  to  suffer  through  any 
delay  or  mistake  of  its  own,  nor  by  the  delay  or  mistake  of  its  officers. 

It  is  only  when  the  rights  of  third  persons  which  have  in  the  meantime 
been  acquired  in  good  faith  intervene,  that  relief  will  not  (be  given ; 
but  even  such  third  persons  cannot  rely  upon  a  mere  technical  error 
which  leaves  no  doubt  about  what  was  intended. 

In  the  admission  of  aliens  to  citizenship,  the  only  record  required  to  be 
kept  by  the  court,  where  the  application  is  made,  and  the  certificate  of 
citizenship  issued,  is  a  record  showing  the  declaration  of  intention, 
the  oath  to  support  the  Constitution  of  the  United  States,  and  the 
renunciation  of  the  foreign  jurisdiction  and  title  or  order  of  nobility. 

No  provision  is  made  as  to  how  the  judge  presiding  over  the  court  should 
proceed  to  satisfy  himself  of  the  fulfillment  of  the  conditions  prescribed, 
and  no  provision  is  made  for  the  preservation  of  the  oral  proofs  to  be 
given  or  the  attestation  of  the  adjudication  to  be  made,  or  for  the  entry 
of  the  fact  of  such  adjudication  in  any  book.  In  the  absence  of  statu- 
tory regulations  upon  the  subject,  the  extent  and  manner  of  keeping  the 
record  of  court  proceedings,  is  left  very  much  to  the  sound  discretion 
of  the  court. 

Where  it  is  shown  by  the  applicant,  that  on  full  preliminary  requirements 
of  the  statutes  of  the  United  States,  he  duly  applied  in  open  court  to  be 
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admitted  a  citizen  of  thellnited  States;  that  he  took  the  requisite  oaths,  and 
and  supported  his  application  by  the  necessary  and  to  the  court  satif  actory 
proof;  that  the  court  gave  judgment  to  admit  to  citizenship,  and  that  the 
officiating  judge  signified  his  "fiat "  to  that  effect  to  the  clerk  of  the  court, 
to  the  applicant  and  to  all  whom  it  might  concern,  by  superscribing  the 
initials  of  his  name  upon  the  written  and  oath  attested  proofs  in  the 
case,  and  delivered  the  same  to  the  clerk  to  do  thereupon  and  therewith 
all  that  the  law  required ;  that  the  clerk  then  and  there,  in  pursuance 
of  such  judgment  and  fiat  duly  administered,  and  the  applicant  duly 
took  and  subscribed,  the  oath  commonly  called  the  oath  of  allegiance  ; 
and  that  thereupon  the  clerk  issued  to  the  applicant,  under  the  seal  of 
the  court,  a  certificate  as  evidence  of  the  fact  of  the  adjudication  made; 
that  the  clerk  then  indorsed  and  filed  the  papers  and  fiat  among  the 
court  records,  as  a  part  thereof,  and  entered  the  name  of  the  applicant 
and  other  facts  connected  with  the  application  in  a  book  of  index  of 
naturalization  records,  wh.ich  is  one  of  several  books  of  like  character, 
regularly  kept  and  permanently  preserved  among  the  records  of  said 
clerk's  office: 

Held,  that,  the  clerk,  in  the  performance  of  the  duties  assigned  to  him  in 
these  proceedings,  was  guilty  of  no  omission,  which  rendered  the 
record,  as  made  up  by  him,  invalid. 

When  the  presiding  judge,  on  giving  judgment  admitting  the  applicant 
to  citizenship,  attested  the  fact  thereof  by  affixing  his  initials  to  the  pre- 
jminary  proofs,  and  delivered  the  papers  so  attested  to  the  clerk  with 
the  direction,  express  or  implied,  to  do  all  that  remained  to  be  done, 
the  judicial  function  was  completed,  and  only  ministerial  acts  remained 
to  be  done ;  and  the  papers  so  handed  over,  together  with  tne  oath  of  alle- 
giance thereupon  administered,  became  the  judgment  record  of  the 
court  on  being  filed  as  such  by  the  clerk  and  by  reason  of  such  filing. 
The  record  thus  made  up  constituted  a  sufficient  memorial  or  remem- 
brance within  the  requirements  of  the  common  law. 

If  it  be  deemed  of  importance  that  an  entry  should  be  made  in  some  book, 
the  entries  contained  in  the  books  marked  ' '  Naturalization  Index  " 
and  "Naturalization  Record"  fully  answer  every  requirement  that 
can  be  made  in  that  respect. 

Special  Term,  October,  1878. 

Algernon  8.  Sullivan,  Esq.,  appeared  and  argued  in  support 
of  the  motions.  ' 

FREEDMAN,  J.  —  The  object  of  these  applications  is  to  have 
the  record  of    the   proceedings  in  this  court,  admitting  the 
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applicants  to  citizenship  of  the  United  States,  perfected  by 
an  entry  nunc  pro  tune,  of  the  fact  of  such  admission  in  the 
minute  book  of  the  court.  Each  of  the  applicants  applies  sepa- 
rately in  his  own  behalf,  and  shows  under  oath,  among  other 
things,  the  following  facts :  That  on  full  preliminary  require- 
ments with  the  statutes  of  the  United  States,  he  duly  applied 
in  open  court  to  be  admitted  a  citizen  of  the  United  States  ; 
that  he  took  the  requisite  oaths  and  supported  his  application 
by  the  necessary  and  to  the  court  satisfactory  proof  ;  that  the 
court  gave  judgment  to  admit  to  citizenship,  and  that  the 
officiating  judge  signified  his  "  fiat  "  to  that  effect  to  the  clerk 
of  the  court,  to  the  applicant  and  to  all  whom  it  might  con- 
cern, by  superscribing  the  initials  of  his  name  upon  the  written 
and  oath-attested  proofs  in  the  case,  and  delivered  the  same  to 
the  clerk  to  do  thereupon  and  therewith  all  that  the  law 
required  ;  that  the  clerk  then  and  there,  in  pursuance  of  such 
judgment  and  fiat  duly  administered,  and  the  applicant  duly 
took  and  subscribed,  the  oath  commonly  called  the  oath  of 
allegiance ;  and  that  thereupon  the  clerk  issued  to  the  appli- 
cant, under  the  seal  of  the  court,  a  certificate  as  evidence  of 
the  fact  of  the  adjudication  made ;  that  the  clerk  then  indorsed 
and  filed  the  papers  and  fiat  among  the  court  records,  as  a 
part  thereof,  and  entered  the  name  of  the  applicant  and  other 
facts  connected  with  the  application  in  a  book  of  index  of 
naturalization  records,  which  is  one  of  several  books  of  like 
character,  regularly  kept  and  permanently  preserved,  among 
the  records  of  said  clerk's  office  ;  that  the  applicant  has  always 
believed,  and  been  advised,  that  the  proceedings  and  judg- 
ment above  recited  duly  admitted  him  to  citizenship  of  the 
United  States,  but  that  recently  the  supervisor  in  chief  of 
elections  in  this  district,  claiming  to  act  under  the  acts  of  con- 
gress relative  to  the  supervision  of  elections  (jR.  S.  of  the 
U.  /S.,  sees.  2002  -  2031),  and  the  punishment  of  crimes  against 
the  naturalization  laws  (sees.  5424-5429),  has  denied  the  valid- 
ity of  such  admission  and  threatened  to  subject  the  appli- 
cant to  criminal  prosecution  if  lie  should  attempt  to  vote  at 
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the  next  election,  and  that  the  only  ground  of  such  denial 
and  threat  is  that  there  is  no  legal  record  of  the  judgment 
admitting  to  citizenship,  for  the  reason  that  the  clerk  did  not 
write  out  an  entry  in  the  minute  book  of  the  court  reciting 
the  proceeding  and  showing  the  adjudication  made.  The  facts 
so  far  referred  to  are  common  to  the  three  applications.  They 
differ  only  in  the  following  particulars :  August  J.  Christern 
was  admitted  on  the  15th  of  September,  1868,  at  a  term  of 
this  court  held  by  judge  JONES,  and  Heinrich  Weinberger  on 
the  9th  of  October,  1868,  at  a  term  held  by  judge  GAR  VEST. 
Their  respective  applications  were  made  and  granted  in  accord- 
ance with  section  21  of  -an  act  passed  at  the  second  session  of 
the  thirty-seventh  congress,  entitled  "  an  act  to  define  the  pay 
and  emoluments  for  certain  officers  of  the  army  and  for  other 
purposes."  Arnold  Geisemann  was  also  admitted  during  the 
October  term  of  1868,  but  his  application  was  founded  upon 
his  prior  declaration  of  intention  to  become  a  citizen,  which 
he  had  made  and  filed  in  this  court  on  the  6th  day  of  June, 
1853.  As  an  additional  fact  Heinrich  Weinberger  shows  that 
the  said  supervisor  of  elections  retains  in  his  possession  the 
certificate  of  citizenship  issued  to  Weinberger  by  this  court. 

The  questions  arising  upon  the  motions  before  me  are  of 
such  great  importance  that  I  should  have  been  glad  to  hear 
the  district  attorney  of  the  United  States  for  the  southern  dis- 
trict of  New  York  or  the  supervisor-in-chief  in  opposition. 
I  am  assured  that  they  were  both  courteously  requested  to 
appear  and  present  their  views,  but  that  they  declined  on  the 
ground  that  they  could  not  do  so  consistently  with  their  obli- 
gations. I  exceedingly  regret  that  they  arrived  at  this  con- 
clusion, because  in  the  decision  of  the  questions  involved  no 
conflict  can  arise  between  state  and  federal  jurisdiction.  True, 
in  providing  for  a  uniform  rule  of  naturalization  pursuant  to 
the  Constitution  of  the  United  States,  congress  adopted,  among 
others,  the  courts  of  record  of  the  several  states  having  common 
law  jurisdiction  and  a  seal  and  clerk,  as  agents  to  exercise  the 
power  to  admit  aliens  to  citizenship.  But  in  exercising  this 
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power  the  said  courts  act  exclusively  under  the  laws  of  the 
United  States,  and  hence  are  to  be  deemed  quoad  hoc  courts 
of  the  United  States.  The  concurrence  of  the  legislatures  of 
the  states,  expressed  or  fairly  implied,  merely  adds  the  sanction 
of  the  state  to  this  delegation  of  power  (Ramsden's  Case,  13 
How.  Pr.  .Z?.,  429 ;  The  People  agt.  Sweetman,  3  Park.  Or. 
7?.,  358).  In  the  absence,  therefore,  of  the  benefit  which  I 
might  have  derived  from  an  argument  in  opposition,  I  felt  it 
to  be  my  duty  to  thoroughly  examine  for  myself  the  grounds 
of  the  several  motions  and  all  questions  arising  thereon.  In 
this  I  have  been  greatly  assisted  by  the  timely  suggestions  and 
extensive  researches  of  the  learned  counsel  who  appeared  in 
support  of  the  motions. 

The  prayer  of  the  motions  being,  in  substance,  that  a  cer- 
tain defect  which  is  assumed  to  exist  be  cured  by  amendment 
of  the  record  nunc  pro  tune,  the  first  question  that  presents 
itself  relates  to  the  power  of  the  court  to  entertain  the  appli- 
cation. 

Section  5328  of  the  Revised  Statutes  of  the  United  States 
expressly  provides  that  nothing  contained  in  the  title,  of  which 
sections  5424-5429,  relating  to  the  punishment  of  crimes 
against  the  naturalization  laws,  form  a  part,  shall  be  held  to 
take  away  or  impair  the  jurisdiction  of  the  courts  of  the  sev- 
eral states  under  the  laws  thereof.  Under  the  statutes  of  the 
state  of  New  York  this  court  possesses  ample  power  to  enter- 
tain a  similar  motion  in  any  action  or  proceeding  which  arose 
under  the  laws  of  the  state.  But  as  in  matters  of  naturalization 
the  court  acts  exclusively  under  the  laws  of  the  United  States,  it 
may  be  doubted  whether  powers  conferred  by  the  statute  law  of 
the  state  can  be  invoked.  On  the  other  hand,  no  restriction 
upon  the  power  to  amend  can  be  found  in  any  act  of  congress. 
From  this  it  follows  that  the  power  exists,  if  it  exists  at  com- 
mon law,  and  that  it  may  be  exercised  by  every  court  which 
is  at  liberty  to  exercise  it  under  the  common  law.  This  court 
belongs  to  that  class  of  courts,  and  the  existence  at  common 
law  of  the  power  to  amend  has  been  distinctly  affirmed  in 
VOL.  LVI  2 
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Weed  agt.  Saratoga  and  Schenectady  Railroad  Company  (19 
Wend.,  534)  and  Leetch  agt.  Atlantic  Mutual  Insurance  Com- 
pany (4  Daly,  518).  In  those  cases  it  was  held  that  every 
court  of  record  has  power  to  allow  amendments  on  equitable 
grounds  in  every  species  of  action  independently  of  the  terms 
of  statutes.  In  general  any  court  of  record,  unless  restricted 
by  statute,  may  grant  an  amendment  of  any  proceeding  within 
its  jurisdiction.  This  is  a  power  inherent  in  the  court,  and  its 
existence  is  just  as  necessary  for  the  purpose  of  administering 
justice  as  the  power  of  the  court  to  vacate  its  process,  order 
or  judgment  to  prevent  an  abuse  thereof.  Moreover,  the 
Revised  Statutes  of  the  United  States  expressly  provide : 

Section  954.  "  No  summons,  writ,  declaration,  return,  process, 
judgment  or  other  proceedings  in  civil  causes  in  any  court  of 
the  United  States  shall  be  abated,  arrested,  quashed  or  reversed 
for  any  defect  or  want  of  form,  but  such  court  shall  proceed 
and  give  judgment  according  as  the  right  of  the  cause  and 
matter  in  law  shall  appear  to  it,  without  regarding  any  such 
defect  or  want  of  form,  except  those  which  in»cases  of  demur- 
rer, the  party  demurring  specially  sets  down  together  with 
his  demurrer  as  the  cause  thereof,  and  such  court  shall  amend 
every  such  defect  and  want  of  form  other  than  those  which 
the  party  demurring  so  expresses,  and  may  at  any  time  permit 
either  of  the  parties  to  amend  any  defect  in  the  process  or 
pleadings,  upon  such  conditions  as  it  shall  in  its  discretion  and 
by  its  rules  prescribe." 

This  grant  of  power,  given  in  a  plenary  form,  is  but  declara- 
tory of  the,  principles  as  they  exist  at  common  law.  I  there- 
fore have  no  doubt  of  the  existence  of  the  power  and  juris- 
diction to  entertain  the  application  and  to  grant  it,  provided 
a  proper  case  has  been  made  out  for  its  exercise.  As  a  gen- 
eral rule  the  court  will  not  permit  a  party  to  suffer  through 
any  delay  or  mistake  of  its  own  (Clapp  agt.  Graves,  2  Hilt., 
317),  nor  by  the  delay  or  mistakes  of  its  officers  (Chichester 
agt.  Cande,  3  Cow.,  39  ;  Neele  agt.  Berry  hill,  4  How.,  16  ; 
Ewg  agt.  Harris,  34  N.  Y.  [7  Tiff.~\,  330 ;  S.  C.,  30  Barb., 
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471 ;  Mechanics'  Bank  agt.  Minthorne,  19  Johns.,  244).  It 
is  only  when  the  rights  of  third  persons,  which  have  in  the 
meantime  been  acquired  in  good  faith,  intervene  that  relief 
will  not  be  given ;  but  even  such  third  persons  cannot  rely 
upon  a  mere  technical  error  which  leaves  no  doubt  about  what 
was  intended  (Close  agt.  Gillespy,  3  Johns.,  526). 

The  question,  therefore,  remains  whether  the  clerk  did  omit 
to  do  any  thing  in  the  premises  that  the  law  required  him  to 
do,  and,  if  so,  whether  such  omission  is  of  sufficient  import- 
ance to  call  for  a  perfection  of  the  record. 

The  determination  of  this  question  involves  the  construc- 
tion of  the  act  of  congress  in  regard  to  the  naturalization  of 
aliens,  in  force  at  the  time  of  the  admission  of  the  present 
applicants,  and  a  review  of  the  course  and  practice  of  this 
court  in  acting  under  the  same.  The  act  of  1802  prescribed 
as  conditions  of  naturalization  that  the  applicant  should  have 
declared,  two  years  at  least  before  his  admission,  his  intention 
to  become  a  citizen  of  the  United  States  (sec.  1,  subd.  1),  and 
that  at  the  time  of  his  application  he  should  swear  to  support 
the  Constitution  of  the  United  States  and  renounce  and  abjure 
all  allegiance  and  fidelity  to  every  foreign  prince,  potentate, 
state  or  sovereignty,  &c.,  &c.  (sec  1,  subd.  2),  and  that  such 
proceedings  should  be  recorded  by  the  clerk  (Sec.  1,  subd.  2). 
In  case  the  applicant  bore  any  hereditary  title  or  was  of  any 
of  the  orders  of  nobility  in  the  kingdom  or  state  from  which 
he  came,  he  was,  in  addition,  required  to  make  an  express 
renunciation  of  such  title  or  order  of  nobility,  and  this  renun- 
ciation had  to  be  recorded  in  the  said  court  (Sec.  1,  siibd.  4). 
It  was  also  provided  that  the  court  admitting  such  alien  should 
be  satisfied  that  he  resided  within  the  United  States  five  years 
at  least,  &c.,  &c.,  and  that  during  that  time  he  behaved  as  a 
man  of  good  moral  character,  &c.,  &c.  (Sec.  1,  subd.  3).  The 
second  section  of  the  same  act  which  prescribed  a  form  for 
the  registry  of  aliens  desirous  of  becoming  citizens  of  the 
United  States  had  been  repealed  by  the  act  of  May  24,  1828. 
The  third  section  prescribed  that  every  court  of  record  in  any 
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individual  state  having  common-law  jurisdiction  and  a  seal 
and  clerk  or  prothonotary  should  be  considered  as  a  district 
court  within  the  meaning  of  said  act,  and  every  alien  who 
might  have  been  naturalized  in  any  such  court  should  enjoy 
the  same  rights  and  privileges  as  if  he  had  been  naturalized  in 
a  district  or  circuit  court  of  the  United  States.  By  the  act  of 
July  17,  1862,  it  was  further  provided  that  any  alien  of  the 
age  of  twenty-one  years  and  upward  showing  an  honorable 
discharge  from  the  army  of  the  United  States,  a  residence  of 
one  year  within  the  United  States  previous  to  his  application, 
and  a  good  moral  character,  should  be  admitted  upon  proof  of 
these  facts  and  without  any  previous  declaration  of  his  inten- 
tion to  become  a  citizen. 

These  are  all  the  provisions  in  force,  in  the  year  1868, 
which  it  will  be  necessary  to  consider.  They  have  since  that 
time  been  incorporated,  without  material  change,  into  the 
Revised  Statutes  of  the  United  States. .  From  them  it  will  be 
seen  that  the  only  record  required  to  be  kept  is  a  record  show- 
ing the  declaration  of  intention,  the  oath  to  support  the  Con- 
stitution of  the  United  States  and  the  renunciation  of  the 
foreign  jurisdiction  and  title  or  order  of  nobility.  No  provi- 
sion existed  then  or  exists  now,  except  as  above  stated,  as  to 
how  the  judge  presiding  over  the  court  should  proceed  to 
satisfy  himself  of  the  fulfillment  of  the  conditions  prescribed, 
and  no  provision  was  made  for  the  preservation  of  the  oral 
proofs  to  be  given  or  the  attestation  of  the  adjudication  to  be 
made,  or  for  the  entry  of  the  fact  of  such  adjudication  in  any 
book.  Of  course  courts  do,  and  necessarily  must,  keep  some 
record  of  their  proceedings.  But  in  the  absence  of  statutory 
regulations  upon  the  subject  the  extent  and  manner  of  keep- 
ing it  is  left  very  much  to  their  sound  discretion. 

What,  then,  constitutes  a  record  ?  "A  record,"  says  Coke 
upon  Littleton  (260,  «),  "is  a  memorial  or  remembrance  in 
rolls  of  parchment  of  the  proceedings  and  acts  of  a  court  of 
justice  which  hath  power  to  hold  plea,  according  to  the  course 
of  the  common  law,  of  real  or  mixed  actions,  &c.,  &c.  *  *  * 
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During  the  term  wherein  any  judicial  act  is  done  the  record 
remaineth  in  the  breast  of  the  judges  of  the  court  and  in  their 
remembrance,  and  therefore  the  roll  is  alterable  during  that 
term  as  the  judge  shall  direct,"  &c.,  &c. 

In  the  course  of  time  rolls  of  parchment  fell  into  disuse 
and  the  usage  sprang  up  of  keeping  a  memorial  or  remem- 
brance of  the  proceedings  in  a  book  which  was  finally  desig- 
nated as  the  "  minute  book."  But  this  book  is  a  thing  of 
rery  modern  date.  In  it  the  clerk  keeps  a  brief  account  of 
the  proceedings  of  the  court,  but  such  account  is  never  verified 
or  attested  by  the  signature  of  the  judge.  It  is  not,  however, 
the  only  form  of  preserving  a  memorial  or  remembrance  of 
the  proceedings  and  acts  of  a  court,  nor  is  it  the  most  satisfac- 
tory or  trustworthy,  because  it  rests  entirely  upon  the  intelli- 
gence and  fidelity  of  the  subordinate  clerk  who  happens  to 
have  the  charge  of  it.  An  order  bearing  the  signature  or  the 
initials  of  the  presiding  judge  must  necessarily  be  at  all  times 
more  satisfactory  and  trustworthy.  It  was  therefore  held  in 
The  Mayor,  <&c.,  of  Ludlow  and  Charlton  (9  C.  <&  P.,  242) 
that  a  document  delivered  out  by  the  registrar  of  the  court  of 
chancery  as  the  order  of  the  court  is  the  original  order,  and 
that  to  make  it  evidence  it  was  not  necessary  that  it  should  be 
compared  with  any  book  of  the  orders  of  the  clerk.  From 
all  this  it  follows  that  the  form  of  the  judgment  record  show- 
ing the  admission  of  an  alien  to  citizenship,  so  far  as  no 
express  provision  for  it  is  made  by  act  of  congress,  is  utterly 
immaterial.  As  long  as  it  constitutes  a  memorial  or  remem- 
brance of  the  adjudication  made  it  is  sufficient.  Thus,  in 
Spratt  agt.  Spratt  (4  Peters  [  United  States  Reports],  406), 
chief  justice  MARSHALL  held:  "The  various  acts  upon  the 
subject  submit  the  decision  on  the  right  of  aliens  to  admission 
as  citizens  to  courts  of  record.  They  are  to  receive  testimony, 
to  compare  it  with  the  law  and  to  judge  on  both  law  and  fact. 
This  judgment  is  entered  on  record  as  the  judgment  of  the 
court.  It  seems  to  us,  if  it  be  in  legal  form,  to  close  all 
inquiry,  and  like  every  other  judgment  to  be  complete  evi- 
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dence  of  its  own  validity.  The  inconvenience  which  might 
arise  from  this  principle  has  been  pressed  upon  the  court,  but 
the  inconvenience  might  be  still  greater  if  the  opposite  opinion 
be  established."  In  McCarthy  agt.  Marsh  (5  New  York, 
263)  this  decision  was  held  by  the  court  of  appeals  to  be  a 
binding  authority  upon  all  the  state  courts,  and  hence  that 
court,  against  the  able  argument  of  Charles  O' Conor  to  the 
contrary,  came  to  the  conclusion  that  the  entry  in  the  minutes 
of  the  court  reciting  the  compliance  of  the  applicant  with  the 
requirements  of  the  law  and  showing  his  admission  contained 
every  thing  necessary  to  constitute  the  entire  record  of  his 
admission  as  a  citizen ;  that  it  was  unnecessary  for  the  plaintiff 
to  give  evidence  in  support  of  the  fact  recited,  and  incompe- 
tent for  the  defendant  to  contradict  it,  unless  by  matter  of 
record  importing  equal  verity ;  and  that  without  such  con- 
tradiction the  record  was  conclusive.  In  coming  to  this 
conclusion  the  prior  case  of  Ritchie  agt.  Putnam  (13  Wend., 
534)  was  approvingly  referred  to  by  KUGGLES,  chief  justice, 
in  which  the  supreme  court,  on  the  authority  of  7  Cranch, 
420,  had  held  that  it  need  not  appear  by  the  record  that  all 
the  preliminary  requisites  to  a  naturalization  had  been  com- 
plied with,  but  that  the  judgment  of  the  court  admitting  the 
alien  to  become  a  citizen  is  conclusive  evidence  upon  that 
point.  And  in  coming  to  the  same  conclusion  FOOT,  J., 
expressed  the  following  views,  viz.  : 

All  courts  look  with  favor  on  proceedings  to  admit  aliens 
to  citizenship,  and  it  is  just  that  they  should,  for  the  want  of 
acquaintance  with  our  laws  and  judicial  proceedings,  the 
unsettledness  of  their  residences  in  general  for  some  years  and 
the  consequent  liability  to  lose  their  documents  and  papers, 
should  shield  them  from  technical  and  sharp  objections  to 
their  naturalization  papers  whenever  there  appears  to  have 
been  an  honest  intention  to  become  a  citizen  and  comply  with 
the  laws  of  our  country. 

Of  course  in  deciding  simply  in  favor  of  the  sufficiency  of 
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an  entry  in  the  minutes  the  court  of  appeals  did  not  decide 
that  the  record  coulc^  not  be  made  in  some  other  way. 

It  will  now  be  proper  to  observe  the  coarse  and  practice 
followed  by  the  superior  court  of  the  city  of  New  York  in 
matters  of  naturalization.  Prior  to  1858  the  preliminary 
proofs  and  the  oath  of  allegiance  of  the  applicants  were  in 
many,  if  not  in  most,  cases  written  out  by  the  clerk  and  kept 
upon  loose  sheets  of  paper.  The  declarations  of  intention, 
however,  were,  since  November,  1846,  kept  in  a  separate  book. 
These  loose  papers  were  filed  away,  after  the  action  of  the 
court  upon  them,  as  of  the  date  of  the  respective  applications 
and  kept  in  the  office  of  the  clerk  in  the  same  manner  as 
other  records  were  preserved.  In  passing  upon  each  applica- 
tion the  judge  holding  the  court  neither  signed  the  papers, 
nor  did  he  affix  his  initials,  but  the  clerk  was  required  to  note 
the  fact  of  the  judgment  of  admission  by  an  entry  in  the 
minutes.  Up  to  1858  these  entries  were  made  in  the  minutes ; 
but  in  that  year,  no  doubt  in  consequence  of  the  large  increase 
in  the  number  of  applications,  the  practice  was  changed. 
Printed  blanks  came  into  general  use  for  making  the  prelimi- 
nary proofs  and  taking  the  oath  of  allegiance.  If  the  appli- 
cant and  his  witness,  after  having  been  duly  sworn  to  make 
true  answers,  answered  all  questions  put  to  them  to  the  satis- 
faction of  the  court,  the  presiding  judge,  on  admitting  the 
applicant  to  citizenship,  signified  the  fact  of  having  made  such 
adjudication  by  affixing  the  initials  of  his  name  to  the  applica- 
tion, and  thereupon  handed  the  papers  to  the  clerk,  with 
directions  to  do  whatever  might  remain  to  be  done  ;  the  clerk 
then,  in  pursuance  of  such  adjudication,  fiat  and  directions, 
administered,  and  the  applicant  in  open  court  took,  the  oath 
of  allegiance,  and  a  certificate  was  given  to  the  applicant  as 
evidence  of  the  fact  of  his  admission.  The  papers  containing 
the  fiat  of  the  presiding  judge,  as  aforesaid,  were  thereupon 
indorsed  and  filed  among  the  records  of  the  court  as  a  part 
thereof,  and  marked  filed  as  of  the  date  of  the  respective 
application.  An  entry  was  also  made  in  a  book,  kept  in 
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alphabetical  order,  showing  the  date  of  the  admission,  the 
name  of  the  applicant,  his  nationality,  the  name  of  his  witness 
and  the  residence  of  such  witness,  and  if  the  admission  was 
ordered  without  a  previous  declaration  of  intention,  either  on 
a  discharge  from  the  army  or  on  the  ground  that  the  applicant 
had  arrived  in  this  country  during  his  minority,  such  fact  was 
specially  alluded  to.  As  often  as  necessary  a  new  book  of 
like  character  was  opened  upon  the  same  plan.  All  the  "books 
thus  kept  were  permanently  preserved*  among  the  records  of 
the  court.  The  first  thus  opened  and  kept  bears  upon  the 
outside  the  simple  title  or  labe)  "  Naturalization."  The  one 
next  in  order  of  time  is  labeled  "Naturalization  Index." 
Those  opened  since  October  16,  1868,  bear  the  title  "  Natu- 
ralization Record."  The  practice,  however,  of  making  an 
entry  in  the  regular  minute  book  was  discontinued.  The 
course  and  practice  as  now  detailed  was  observed  by  the  court 
for  the  following  fifteen  years,  and  under  it  the  promo  vents 
now  before  the  court  were  admitted  in  1868. 

Now  the  files  and  records  of  this  court  distinctly  show  that 
the  said  applicants  duly  complied  with  -all  the  requirements 
of  the  law  to  be  performed  on  their  part,  and  that  all  the 
allegations  contained  in  the  affidavits  now  submitted  by  them  as 
to  the  manner  in  which  the  -court  acted  upon  and  granted 
their  respective  applications  and  in  which  the  clerk  perfected 
the  record  of  the  proceedings  are  true.  There  is,  in  addition 
to  the  differences  already  noticed,  only  the  further  difference 
between  them,  that  the  entry  of  the  fact  of  the  admission  of 
A.  J.  Christern  and  of  Heinrich  Weinberger  is  contained  in 
the  book  labeled  "  Naturalization  Index,"  and  that  the  entry 
of  the  fact  of  the  admission  of  Arnold  Geisemann  is  contained 
in  the  book  marked  "  Naturalization  Record."  But  the  differ- 
ence in  the  designations  of  these  books  is  of  no  importance, 
because  regard  must  be  had  to  their  contents  rather  than  their 
outside  appearance. 

In  whatever  aspect  the  case  may  be  considered  it  clearly 
and  distinctly  appears  that  the  clerk,  in  the  performance  of 
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the  duties  assigned  to  him  in  these  proceedings,  was  guilty  of 
no  omission  which  rendered  the  record,  as  made  up  by  him, 
invalid.  "When  the  presiding  judge,  on  giving  judgment  in 
each  case  admitting  the  applicant  to  citizenship,  attested  the 
fact  thereof  by  affixing  his  initials  to  the  preliminary  proofs, 
and  delivered  the  papers  so  attested  to  the  clerk  with  the 
direction,  express  or  implied,  to  do  all  that  remained  to  be 
done,  the  judicial  function  was  completed,  and  only  ministerial 
acts  remained  to  be  done ;  and  the  papers  so  handed  over, 
together  with  the  oath  of  allegiance  thereupon  administered, 
became  the  judgment  record  of  the  court  on  being  filed  as 
such  by  the  clerk  and  by  reason  of  such  filing.  The  record 
thus  made  up  constituted  a  sufficient  memorial  or  remem- 
brance within  the  requirements  of  the  common  law.  Thus, 
•in  Parsons  agt.  Willoughby  de  Broke  (13  W.  It.,  315),  it 
was  held  by  COCKBTJRN,  C.  Jl,  and  CKOMPTON,  BLACKBUBN  and 
MELLOK,  JJ.,  that  a  document  becomes  a  record  of  the  court 
by  being  delivered  to  the  proper  officer  of  the  court,  and 
received  and  filed  by  him  as  such,  although  it  is  not  numbered 
or  docketed. 

If,  on  the  other  hand,  it  be  deemed  of  importance  that  an 
entry  should  be  made  in  some  book,  the  entries  contained  in 
the  books  marked  "  Naturalization  Index  "  and  "Naturaliza- 
tion Record"  fully  answer  every  requirement  that  can  be 
made  in  that  respect.  These  books  are  in  the  nature  of 
special  minute  books.  They  contain  the  record  of  special  pro- 
ceedings entertained  by  the  court  not  in  the  exercise  of  its 
ordinary  or  general  jurisdiction  as  a  court  of  the  state  of  New 
York,  but  in  the  exercise  of  a  jurisdiction  specially  delegated 
to  it  by  act  of  congress  ;  and  the  entries,  as  they  appear  therein, 
present  in  themselves  a  better  and  more  detailed  record,  and 
at  the  same  time  one  which  is  better  adapted  for  purposes  of 
ready  reference,  than  the  ordinary  entry  of  the  fact  of  admis- 
sion would  present  or  be,  if  inserted  in  the  general  minute  book 
of  the  court.  There  is  no  law  or  rule  which  forbids  this  court 
to  keep  as  many  minute  books  as  it  may  deem  expedient. 
LVI  3 
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y . 

In  any  aspect  of  the  case,  therefore,  the  claim  advanced 
by  the  chief  supervisor  of  elections  for  the  southern  district 
of  New  York,  to  the  effect  that  the  judgments  of  this  court 
admitting  the  promovents  to  citizenship  respectively  are  a 
nullity  for  want  of  an  entry  in  the  general  minute  book,  and 
that  consequently  the  said  parties  are  not  citizens  of  the 
United  States,  is  utterly  untenable.  It  rests  upon  a  mere 
technicality  which  no  court  can  listen  to  with  patience.  His 
proceedings  against  the  promovents  are  wholly  unjustifiable, 
for  the  statutes  of  the  United  States,  under  which  he  proposes 
to  act,  confer  no  such  authority  upon  him. 

Section  5424  of  the  Revised  Statutes  provides  "for  the 
punishment  of  every  applicant  or  witness  who  in  any  pro- 
ceeding under  the  naturalization  acts  personates  any  other 
person  than  himself,  or  appears  in  an  assumed  or  fictitious 
name  or  disposes  of  or  uses  any  false  paper.  Section  5425 
makes  it  unlawful  for  any  person  (1)  to  use  or  attempt  to  use 
any  certificate  of  citizenship  knowing  the  same  to  have  been 
unlawfully  obtained ;  or  (2)  to  knowingly  possess  a  false  or 
forged  certificate  of  citizenship  with  intent  unlawfuly  to  use 
the  same  ;  or  (3)  to  accept  or  receive  any  certificate  of  citizen- 
ship with  knowledge  that  it  was  fraudulently  procured. 

Section  5426  makes  it  unlawful  for  any  person  (1)  to  in 
any  manner  use,  as  evidence  of  a  right  to  vote,  any  certificate 
of  citizenship  knowing  the  same  to  have  been  unlawfully 
issued ;  or  (2)  to  unlawfully  use  or  attempt  to  use  a  certificate 
or  order  issued  in  the  name  of  any  other  person. 

Section  542Y  applies  to  persons  aiding  or  abetting. 

Section  5428  makes  it  unlawful  for  any  person  (1)  to  know- 
ingly use  any  certificate  of  naturalization  procured  through 
fraud  or  by  false  evidence,  or  issued  by  the  clerk  or  any  other 
officer  of  the  court  without  any  appearance  and  hearing  of 
the  applicant  in  court  and  without  lawful  authority ;  or  (2) 
to  falsely  represent  himself  to  be  a  citizen  of  the  United 
States,  without  having  been  duly  admitted  to  citizenship,  for 
any  fraudulent  purpose  whatever. 
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Section  5429  provides  that  the  provisions  of  the  five  pre- 
ceding sections  shall  apply  to  all  proceedings  had  or  taken,  or 
attempted  to  be  had  or  taken,  before  any  court  in  which  any 
proceeding  for  naturalization  may  be  commenced  or  attempted 
to  be  commenced. 

These  provisions  originally  constituted  the  act  of  July  14, 
1870,  entitled,  "An  act  to  amend  the  naturalization  laws  and 
to  punish  crimes  against  the  same,  and  for  other  purposes." 
Prior  to  1870  false  swearing  by  either  applicant  or  witness  in 
a  state  court  could  only  be  punished,  as  decided  in  The  People 
v.  Sweetman  (3  Park.  Cr.  358),  by  the  courts  of  the  United 
States  ;  and  whether  an  indictment  would  lie  in  any  such  case 
depended  upon  the  statute  of  the  United  States  relating  to 
perjury. 

Fraud,  other  than  perjury,  could  not,  prior  to  1870,  be  pun- 
ished criminally  at  all  unless  the  particular  offense  could  be 
brought  within  the  thirteenth  section  of  the  act  of  March  3, 
1813,  entitled  "An  act  for  the  regulation  of  seamen  on  board 
the  public  and  private  vessels  of  the  United  States."  That 
section  made  it  a  felony  to  falsely  make,  forge  or  counterfeit, 
or  cause  or  procure  to  be  falsely  made,  forged  or  counterfeited, 
any  certificate  or  evidence  of  citizenship  referred  to  in  the 
act,  or  to  pass,  utter  or  use  as  true  any  false,  forged  or  coun- 
terfeited certificate  of  citizenship,  or  to  make  sale  or  dispose 
of  any  certificate  of  citizenship  to  any  person  other  than  the 
person  for  whom  it  was  originally  issued  and  to  whom  it  may 
of  right  belong. 

These  provisions  having  been  found  inadequate  congress 
passed  the  act  of  July  14,  1870. 

The  provisions  of  this  act  apply  only  to  offenses  committed 
subsequent  to  the  passage  of  the  act.  But  in  order  to  provide, 
as  near  as  possible,  a  remedy  against  false  and  fraudulent  cer- 
tificates of  citizenship  previously  obtained  and  yet  avoid  the 
objection  which  might  be  raised  to  an  ex  post  facto  law,  the 
use  of  such  certificates,  and  even  their  possession  with  intent 
to  use  them,  was  prohibited  as  therein  provided.  The  cer- 
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.tificates,  the  use  or  possession  of  which  is  thus  prohibited, 
may  be  divided  into  four  classes,  viz. :  1.  Certificates  which 
are  forged  or  counterfeit  and,  hence,  are  not  at  all  the  act  of 
the  court  whose  seal  they  profess  to  bear.  2.  Certificates 
which,  though  genuine  in  all  respects  and  issued  pursuant  to 
the  direction  of  the  court,  were  procured  by  or  for  the  appli- 
cants named  therein  by  means  of  some  imposition  or  fraud 
practiced  upon  the  court.  3.  Certificates  issued  by  the  clerk 
or  other  officer  of  the  court  without  lawful  authority  in  cases 
in  which  there  was  no  appearance  and  hearing  of  the  appli- 
cant in  court ;  and  4.  Certificates  issued  to  a  person  other 
than  the  one  who  uses  or  attempts  to  use  it.  But  the  prohi- 
bition does  not  apply  to  a  case  in  which  there  was  an  honest 
compliance  on  the  part  of  the  applicant  with  the  requirements 
of  the  law,  and  the  court,  in  the  exercise  of  its  jurisdiction, 
made  or  gave  the  proper  order  of  judgment,  but  of  which  the 
clerk  neglected  to  make  an  entry,  though  he  filed  it  and 
although  he  issued  the  certificate.  In  such  a  case  the  cer- 
tificate is  valid  and  conclusive.  Much  less  does  it  apply  to  a 
case  like  the  cases  at  bar  in  which  every  thing  was  done  which 
the  law  and  the  practice  of  the  court  required  to  be  done. 

If  the  chief  supervisor  of  elections  were  possessed  of  evi- 
dence showing  that  the  promovents  procured  their  admission 
to  citizenship  by  means  of  a  fraud  or  imposition  practiced 
upon  the  court,  and  would  lay  such  evidence  before  this  court, 
I  should  not  hesitate  for  a  moment  to  vacate  the  judgments. 
In  all  such  cases  this  court  will  most  cheerfully  co-operate  to 
punish  the  guilty  parties.  Moreover,  if  such  proof  exists  in 
any  case  the  guilty  party  should  be  indicted  and  tried  in  the 
federal  courts,  and  the  offense  committed  should  not  be  con- 
-  doned  upon  a  surrender  of  the  false  or  fraudulent  certificate 
to  the  chief  supervisor  of  elections  which  would  leave  the 
record  of  admission  unimpeached,  and  under  the  decisions 
above  referred  to  conclusive,  and  the  offender  at  liberty  to 
procure,  a  duplicate  certificate. 

But  to  cast  discredit  upon  the  records  of  this  court  gener- 
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ally  without  possessing  any  such  proof,  and  that  by  resorting 
to  the  merest  technicality  in  cases  in  which  it  is  conceded  that 
the  applicants  duly  and  honestly  complied  with  all  the  require- 
ments of  the  law,  is  a  proceeding  which  deserves  the  severest 
condemnation.  From  1858  to  1873  about  40,000  aliens, 
including  over  1,000  women,  were  naturalized  by  this  court 
in  precisely  the  same  manner  as  the  promo  vents  were  natu- 
ralized. If  the  records  of  this  court  were  a  nullity  as  to  the 
latter  they  would  be  a  nullity  as  to  every  one  of  the  40,000 
persons  admitted  during  that  period. 

True,  in  1873,  in  addition  to  all  that  was  done  during  the 
preceding  fifteen  years,  the  practice  of  making  brief  entries 
in  the  regular  minute  book  was  resumed  and  it  has  been  con- 
tinued ever  since.  But  this  was  done  because  the  attention 
of  the  court  had  been  drawn,  by  its  present  efficient  clerk,  to 
the  very  technicality  now  insisted  upon  and  in  order  to  obvi- 
ate all  possible  objection  on  this  ground  in  the  future  though 
possessed  of  no  merit  or  force.  At  any  rate  this  step,  taken 
by  way  of  abundant  precaution,  cannot  detract,  as  I  have 
already  sufficiently  demonstrated,  from  the  validity  of  the 
prior  records. 

Certainty,  in  respect  to  citizenship,  is  of  inestimable  import- 
ance. What  sovereignty  has  a  right  to  command  his  person, 
his  time,  his  property,  and  to  establish  the  conditions  of  his 
domestic  relations  and  the  rule  of  succession  for  him  and 
those  dear  to  him  is  a  vital  question  for  every  man.  What 
civil  and  political  rights  he  possesses,  and  to  what  sovereignty 
he  must  look  for  protection,  depends  upon  his  status  as  a  citi- 
zen. If  these  40,000  persons  did  not  legally  become  citizens 
of  the  United  States,  and  by  virtue  thereof  citizens  of  their 
respective  states,  the  title  to  real  estate  of  the  value  of  many 
millions  of  dollars  may  hereafter  be  drawn  in  question.  On 
the  other  hand  certainty  of  citizenship  is  of  equal  importance 
to  the  government.  If  these  40,000  persons  did  not  legally 
become  citizens  none  of  them  can  be  held  subject  to  military 
or  jury  duty  by  the  federal  or  any  state  government. 
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Even,  therefore,  if  a  defect  in  the  record  existed  in  conse 
quence  of  the  omission  of  some  ministerial  act  by  the  clerk, 
the  United  States  government,  in  the  absence  of  a  law  declar- 
ing such  defect  final,  could  not  afford  to  insist  upon  it.  The 
United  States  are  so  largely  indebted  to  immigration  for  their 
power,  greatness  and  prosperity  that  it  would  be  an  act  of 
folly  to  return  to  the  illiberal  policy  of  George  III,  who,  in 
consequence  thereof,  stands  charged  in  the  declaration  of  inde- 
pendence with  having  endeavored  to  prevent  the  population 
of  the  states  by  obstructing  the  laws  for  the  naturalization  of 
foreigners  and  by  refusing  to  pass  others  to  encourage  their 
immigration  hither. 

I  think  I  have  now  conclusively  established  that  there  is  no 
defect  whatever  in  the  record  of  the  admission  of  the  pro. 
movents,  and  that  even  if  absence  of  an  entry  in  the  general 
minute  book  could  be  deemed  a  defect  it  is  one  which  is 
immaterial  and  whose  disregard  is  demanded  by  every  consid- 
eration of  public  policy.  Indeed,  it  is  one  of  the  fundamental 
principles  of  the  law  that  every  court  is  the  guardian  of  its 
own  records  and  master  of  its  own  practice  (Broom's  Leg. 
Max.,  127). 

There  being  no  defect  in  the  record  which  requires  perfec- 
tion by  amendment  the  motions  must  be  denied  on  the  ground 
that  no  necessity  exists  for  granting  them.  Heinrich  Wein- 
berger, however,  may  have  a  duplicate  certificate  of  citizenship 
in  case  the  chief  supervisor  of  elections  shall  persist  in  detain- 
ing the  original. 
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SUPKEME  COURT 

HIRAM  BARNEY  agt.  THE  NORTHERN  PACIFIC  RAILROAD 
COMPANY. 

» 

Comp  lint  —  Answer  —  Demurrer — remedy  where  process  IMS  been  improp- 
erly served,  i.  e.,  on  the  wrong  party  or  person. 

A  defendant  on  whom  process  has  been  improperly  served  is  not  bound 
to  seek  relief  by  motion.  He  is  entitled  to  set  up  by  answer  that  he  is 
not  indebted  to  the  plaintiff,  not  being  the  person  against  whom  the 
plaintiff's  alleged  claim  exists. 

Where  the  plaintiff  sued  the  Northern  Pacific  Railroad  Company  for 
services  rendered  in  1873,  1874  and  1875,  and  alleges  that  defendant 
was  and  is  a  corporation  created  by  an  act  of  congress  approved  July  2, 
1864,  and  various  acts  amendatory  thereof,  the  defendant,  who  claims 
to  be  a  new  and  different  Northern  Pacific  Railroad  Company,  sets 
forth  in  his  answer,  and  alleges  as  a  defense,  that  all  the  property,  rights, 
liberties  and  franchises  belonging  to  said  Northern  Pacific  Railroad 
Company  (as  originally  organized)  of  every  kind  and  description, 
"including  its  franchises  to  be  a  corporation,"  were  sold,  pursuant  to  a 
decree  of  the  circuit  court  of  the  United  States,  and  that  said  sale  was 
afterwards  confirmed  by  said  court,  and  that  the  defendant,  on  whom 
process  has  been  served,  became  purchasers  at  said  sale  and  is  the  new 
•rganization  known  as  the  Northern  Pacific  Railroad  Company  and 
was  not  in  existence  when  the  transaction  mentioned  in  the  complaint 
arose,  &c. ;  on  demurrer  to  this  defense  on  the  ground  that  the  same  is 
insufficient  in  law  on  the  face  thereof : 

Held,  that  these  allegations  are  averred  as  matters  of  fact,  and  the 
demurrer  necessarily  admits  these  facts.  It  was  not  necessary,  in  order 
to  render  the  defense  available,  that  it  should  have  been  pleaded  that 
process  was  not  served  on  the  old  corporation. 

Special  Term,  January,  1878. 

DEMURRER  by  the  plaintiffs  to  the  first  defense  set  forth 
in  the  answer  to  the  complaint  on  the  ground  that  the  same 
is  insufficient  in  law  on  the  face  thereof. 
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Thomas  H.  IluUbard,  for  plaintiff. 
George  Gray>  for  defendant. 

LAWRENCE,  J.  —  The  plaintiff,  as  assignee,  brings  this  action 
to  recover  for  services,  alleged  to  have  been  performed  by- 
certain  attorneys  and  counselors '  at  law,  for  the  defendant, 
during  the  years  1873,  1874  and  1875. 

The  first  defense  set  forth  in  the  answer  is,  in  substance, 
that  the  Northern  Pacific  Railroad  Company  was  duly  incor- 
porated under  an  act  of  congress,  approved  July  2,  1864,  and 
that  by  a  joint  resolution  of  congress,  the  company  was  author- 
ized to  issue  its  bonds  "for  the  construction  of  its  road  and  to 
secure  the  same  by  mortgage  and  for  other  purposes  "  and  was 
also  authorized  to  issue  its  bonds,  to  aid  in  the  construction 
and  equipment  of  its  road,  and  to  secure  the  same  by  mort- 
gages on  its  property  and  its  right  of  property  of  all  kinds, 
&c.,  including  its  franchise  as  a  corporation.  It  is  then 
averred  that  on  or  about  the  first  of  July,  1870,  the  said 
last  named  company  under  the  authority  of  said  joint  reso- 
lution, made  a  mortgage  to  certain  trustees,  of  the  proper- 
ties, rights,  liberties,  and  franchises,  of  the  said  Northern 
Pacific  Railroad  Company,  to  secure  the  payment  of  its 
bonds,  &c.  It  is  also  averred  that  the  said  last  named  North- 
ern Pacific  Railroad  Company  having  become  insolvent  and 
having  failed  to  pay  the  interest  on  its  bonds,  which  became 
due  on  the  1st  of  July,  1874,  and  on  the  1st  of  January, 
1875,  a  suit  for  the  foreclosure  of  said  mortgage  was  com- 
menced in  the  circuit  court  of  the  southern  district  of  New 
York,  and  that  a  receiver  was  appointed  in  said  cause  of  all 
the  property,  real,  personal  and  mixed  of  said  company,  and 
said  company  executed  a  deed  of  conveyance  of  said  prop- 
erty to  said  receiver  on  or  about  May  1st,  1875  That  on  the 
12th  day  of  May,  the  said  circuit  court,  made  its  final  decree 
in  said  cause,  that  the  property,  rights  and  franchises  of  the 
said  Northern  Pacific  Railroad  Company  be  sold  under  the 
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direction  of  masters  or  commissioners,  that  upon  the  confir- 
mation of  said  sale  by  the  court,  the  masters  convey  the  said 
property,  rights  and  franchises  in  said  decree  mentioned  to 
the  purchaser  or  purchasers  and  that  such  sale  and  conveyance, 
should  convey  all  the  rights,  title,  estate  and  interest  of  said 
defendant  therein  named,  in  and  to  the  said  property,  rights 
and  franchises  of  the  said  Northern  Pacific  Railroad  Company 
to  said  purchaser  or  purchasers,  and  should  be  a  perpetual 
bar,  both  in  law  and  equity,  against  said  company,  and  against 
all  claiming  under  the  same,  and  that  the  receiver  should 
also  convey  with  the  trustees  all  said  property,  rights  and 
franchises,- by  good  and  sufficient  deeds,  &c. 

The  answer  then  avers  that  on  the  12th  of  August,  1875, 
"  the  said  property,  rights  and  franchises,  being  all  the  prop- 
erty, rights,  liberties  and  franchises  of  and  belonging  to  said 
Northern  Pacific  Railroad  Company  of  every  kind  and 
description,  including  its  franchise  to  be  a  corporation"  were 
sold  pursuant  to  said  decree,  to  certain  parties  named  in  the 
answer,  being  a  committee  appointed  by  the  bondholders  in 
pursuance  of  a  plan  of  reorganization,  adopted  at  a  meeting 
of  said  bondholders,  for  the  use  and  benefit  of  all  holders  of 
said  bonds  who  should  assent  to  said  plan,  that  the  said  sale 
was  afterwards  confirmed  by  said  court,  and  the  said  masters ' 
by  their  deed  and  the  receiver  and  trustees  by  their  respective 
deeds,  also  approved  by  the  court,  conveyed  all  said  property, 
rights  and  franchises  to  £he  said  purchasers,  for  the  use  and 
benefit  of  all  the  holders  of  said  bonds  who  should  assent  to, 
and  comply  with,  the  provisions  of  said'  plan. 

It  is  further  alleged  that  on  the  29th  day  of  September, 
1875,  the  said  bondholders  organized  as  a  corporation,  by  elect- 
ing from  their  number  a  board  of  directors,  who  on  the  next 
day  met  and  elected  a  president,  vice-president,  secretary  and 
treasurer,  under  said  acts  and  joint  resolutions  of  congress, 
and  thereby  became  and  still  are  the  corporation  mentioned  in 
the  first  paragraph  of  this  answer,  by  the  name  of  "  The 
Northern  Pacific  Railroad  Company,  the  defendant  on  whom 
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process  has  been  served  in  this  action"  It  is  further  averred 
that  the  present  defendant  was  not  in  existence  when  the  trans- 
actions mentioned  in  the  complaint  arose,  &c. 

By  demurring  to  this  answer  the  plaintiff  admits  the- alle- 
gation, that  all  the  property,  rights,  liberties  and  franchises 
of,  and  belonging  to,  said  Northern  Pacific  Railroad  Company, 
of  every  kind  and  description  "  including  its  franchises  to  be 
a  corporation"  were  sold  pursuant  to  said  decree.  This  is 
averred  as  matter  of  fact,  and  the  demurrer  necessarily  admits 
the  fact.  The  plaintiff  also  admits  tlrat  the  said  alleged  sale 
was  afterwards  confirmed  by  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York,  a  court  having 
jurisdiction  of  the  subject-matter. 

So,  too,  the  plaintiff  by  demurring  has  admitted  the  fact  that 
the  defendant  on  whom  process  has  been  served,  is  the  new 
organization  known  as  the  Northern  Pacific  Railroad  Com- 
pany. 

In  the  face  of  these  admissions,  much  of  the  argument 
made  by  the  learned  counsel  for  the  plaintiffs,  relative  to 
the  distinction  existing  between  the  franchises  of  a  corpora- 
tion, and  the  franchise  to  be  a  corporation  appears  to  me  to 
be  inapplicable. 

Again,  by  admitting  that  the  process  was  served  on  the 
present  company,  I  fail  to  understand  how  the  plaintiff  can 
contend  that  the  defendant  is  a  mere  interloper,  or  that,  in 
order  to  render  the  defense  available,  it  should  have  been 
pleaded  that  process  was  not  served  on  the  old  corporation. 
There  is  but  one  defendant  named  in  the  title  of  the  action, 
and  the  corporation  answering  alleges  that  the  process  by 
which  this  action  was  instituted  has  been  served  upon  it. 
The  court  cannot  infer  that  process  has  been  served  upon 
another  and  separate  organization  of  the  same  name.  Indeed, 
if  any  inference  is  to  be  drawn  it  is  that  process  has  not  been 
served  on  any  other  party,  there  being  but  one  defendant, 
and  it  being  admitted  by  the  demurrer  that  process  has  been 
served  upon  the  corporation  which  answers  the  complaint. 
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Nor  do  I  understand  that  the  defendant,  on  whom  process  has 
been  improperly  served,  is  bound  to  seek  relief  by  motion. 
He  is  entitled  to  set  up  by  answer  that  he  is  not  indebted  to 
the  plaintiff,  not  being  the  person  against  whom  the  plaintiff's 
alleged  claim  exists.  Suppose  the  case  of  two  individuals 
bearing  the  same  name,  against  one  of  whojn  a  creditor  intends 
to  bring  an  action,  but  by  an  error  the  summons  is  served  on 
the  other,  cannot  the  latter  put  in  an  answer  denying  that  he 
is  indebted  to  the  plaintiff  ?  The  cases  which  are  cited  by 
the  learned  counsel  for  the  plaintiff,  while  holding  that  it  is 
competent  for  a  person  who  is  erroneously  served  with  pro- 
cess to  move  to  set  it  aside,  do  not  hold  that  he  cannot  appear 
and  answer  denying  any  liability  on  his  part  to  the  plaintiff. 

If  I  am  right  on  this  last  point,  without  reference  to  the 
other  points  herein  alone  considered,  it  follows  that  the 
demurrer  cannot  be  sustained. 

Demurrer  overruled,  with  costs  to  the  defendants. 
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COURT  OF  APPEALS. 

MARTHA  M.  TURNER,  administratrix,  &c.,  Respondent,  agt. 
LEMUEL  B.  TREADWAY,  appellant. 

Promissory  note — Bona  fide  holder. 

Where  the  plaintiff  receives  a  note  from  the  payee  in  payment  of  a  prece- 
dent debt,  but  surrenders  no  security  or  evidence  of  indebtedness  and 
parts  with  no  value,  he  is  not  a  bona  fide  holder  for  value,  and  the  note 
in  his  hands  is  subject  to  all  defenses,  legal  and  equitable,  which  existed 
against  it  in  the  hands  of  the  original  payee. 

Argued  October  6, 1873  ;  decided  October  10,  1873. 
Samuel  Hand,  for  appellant. 
P.  E.  Havens,  for  respondent. 

ALLETST,  J.  —  The  plaintiff  received  the  note  in  suit  from  the 
payee  in  payment  of  a  precedent  debt,  but  surrendered  no  secu- 
rity or  evidence  of  indebtedness,  and  parted  with  no  value. 
The  indebtedness  of  the  payee  and  indorser  to  the  plaintiff 
was  a  simple  contract  indebtedness  for  a  wagon  sold  and 
delivered  for  an  agreed  price  and  was  not  evidenced  by  any 
writing  or  written  acknowledgment,  and  there  was,  therefore, 
nothing  to  surrender  or  cancel.  The  case  is  squarely  and 
precisely  within  the  uniform  decisions  in  this  state,  from 
Coddingtpn  agt.  Bay  (20  J.  R.,  637),  to  Weaver  agt.  Barden 
(49  N.  J".,  287).  The  plaintiff  was  not  a  lonafide  holder  of 
the  note  for  value,  and  it  was,  therefore,  subject,  in  his  hand*, 
to  all  the  defenses,  legal  and  equitable,  which  existed  against  it 
in  the  hands  of  the  original  payee. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

All  concur. 

NOTE.  —  The  above  case  is  partially  reported  in  memoranda,  in  53 
New  York,  at  page  650,  and  has  been  considered  of  sufficient  importance 
to  publish  in  full.  [Eo. 
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K  Y.  COMMON  PLEAS. 

THE  PHENIX  INSURANCE  COMPANY,  plaintiff  and  appellant, 
agt.  SIMEON  E.  CHTTRCH,  defendant  and  respondent. 

Promissory  note  —  Bona  fide  Tiolder. 

The  spirit  and  purpose  of  all  the  decisions  lead  to  the  establishment  of 
the  general  principle  that  a  bona  fide  holder  of  negotiable  paper  fraudu- 
lently obtained  or  diverted,  is  one  who  receives  it  befbre  maturity 
without  notice  and  parts  with  value  for  it. 

Receiving  a  diverted  note  upon  surrendering  a  past  due  check  of  the  party 
from  whom  it  is  received  is  not  a  parting  with  value  within  the  rule, 
because  the  check  is  merely  evidence  of  a  debt  which  still  remained 
collectible.  The  reason  stated. 

General  Term,  June,  1878. 

APPEAL  from  an  order  of  the  New  York  marine  court  gen- 
eral term  reversing  a  judgment  of  the  trial  term  of  that  court 
in  favor  of  the  plaintiff. 

Raihbun  &  Tillotson,  for  plaintiff  and  appellant. 
S.  E.  Church,  defendant  and  respondent  in  person. 

LARKEMORE,  J.  —  The  defendant  gave  the  note  in  suit  to 
"Worcester  without  consideration  and  for  a  specific  purpose  ; 
he  diverted  it  and  indorsed  it  in  blank  to  one  H.  A.  Brown,  in 
payment  of  a  previous  indebtedness.  The  firm  of  which 
Brown  was  a  member  were  indebted  to  one  Faunce  as  agent 
of  the  plaintiff  in  the  sum  of  $606.  75  on  December  31,  1874. 
The  firm  made  a  payment  on  account  and  gave  its  check  •  for 
the  balance  (  $527.39  )  on  January  2,  1875.  The  check  was  dis- 
honored on  its  presentation  at  the  bank  although  frequently 


30  NEW  YORK  PRACTICE  REPORTS. 

Phenix  Insurance  Company  agt.  Church. 

demanded  up  to  March,  following,  when  Faunce  pressing 
Brown  for  a  settlement  he  offered  to  exchange  the  defendant's 
note  for  the  check.  Faunce  communicated  with  the  plaintiff 
and  subsequently  accepted  the  note  and,  gave  up  the  check. 
Judgment  was  rendered  for  plaintiff  in  this  suit  to  recover  the 
amount  of  the  note  which  was  reversed  at  the  general  term 
and  appeal  taken  to  this  court. 

There  is  no  doubt  that  plaintiff  took  the  note  without  notice 
of  existing  equities  between  the  parties  to  it. 

The  only  question  for  adjudication  is,  whether  there  was  a 
sufficient  consideration  for  the  transfer.  We  are  confronted 
with  numerous  authorities  upon  this  point  from  Roy  agt. 
Coddington  (  20  J.  R.,  54 )  to  Moore  agt.  Rider  (  65  N.  Y., 
438)  and  extending  over  a  period  of  time  from  1822  to 
1875. 

The  spirit  and  purpose  of  all  these  decisions,  divested  of 
judicial  dicta,  lead  to  the  establishment  of  the  general  princi- 
ple that  a  bona  fide  holder  of  negotiable  paper  fraudulently 
obtained  or  diverted  is  one  who  receives  it  before  maturity 
without  notice  and  parts  with  value  for  it  ( Park  Bank  agt. 
Watson,  42  N.  Y.,  490,  and  cases  cited  and  reviewed ). 

It  is  conceded  that  the  holder  of  unrestricted  negotiable 
paper,  received  before  maturity  in  payment  for  an  existing 
debt  due  or  to  grow  due,  may  recover  against  the  maker 
(  Brown  agt.  Leavitt,  31  N.  Y.,  113 ;  Day  agt.  /Saunders,  1 
Abb.  Ct.  App.  Dec.,  495 ). 

The  case  at  bar  is  distinguished  in  this,  that  plaintiff,  at 
the  time  it  received  the  note,  neither  gave  nor  surrendered 
any  thing  of  value,  the  original  indebtedness  of  the  firm  to 
the  plaintiff  of  $606.75  existed  prior  to  the  giving  of  the 
check  of  $527.  39,  which  latter  was  but  evidence  of  a  part 
of  the  debt.  That  debt,  to  the  extent  of  the  amount  of  the 
dishonored  check,  has  not  been  paid  and,  'for  aught  that  appears, 
the  firm  of  H.  A.  Brown,  Pope  &  Co.,  is  still  liable  therefor. 

The  mere  credit  of  the  note  by  plaintiff  on  account  of  the 
firm  debt  was  not  final  or  irrevocable ;  no  special  agreement  is 
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shown  that  plaintiff  surrendered  or  assigned  any  right  or 
claim  it  then  had  against  against  the  firm. 

The  note  was  but  additional  security  for  the  debt  given  in 
exchange  for  a  worthless  check.  Moore  agt.  Ryder  (65  N.  Y. 
438 ),  to  my  mind,  is  decisive  of  tftis  case.  The  court  per  judge 
EARL,  holds  as  follows :  "  The  law  enables  a  bona  fide  holder 
of  negotiable  paper  which  has'  been  fraudulently  obtained, 
diverted  or  used  to  recover  thereon  only  to  protect  him 
against  loss,  upon  the  principle  that  when  one  of  two  innocent 
parties  must  suffer  by  the  fraud  or  wrong  of  a  third  person 
the  one  who  •  put  it  in  the  power  of  suck  third  person  to 
commit  the  fraud  or  wrong  must  bear  the  loss.  In  case  the 
holder  of  such  paper  has  not  parted  with  any  value  or 
incurred  any  binding  obligation  or  changed  his  position  to  his 
detriment  on  the  faith  thereof  he  cannot  recover  thereon 
against  the  party  defrauded  or  wronged." 

It  appearing  as  a  fact  found  at  the  trial  that  the  note  had 
been  diverted  or  misapplied,  the  holder  should  be  held  to  strict 
proof  that  a  recovery  thereon  was  necessary  to  protect  plain- 
tiff against  loss  or  that  its  position  had  been  changed  to  its 
detriment  on  the  faith  of  the  note. 

In  this  I  think  the  evidence  is  insufficient ;  the  authorities 
relied  upon  by  the  appellant's  counsel  clearly  recognize  the 
distinction  between  unrestricted  and  diverted  negotiable  paper 
taken  in  payment  of  an  antecedent  debt,  for  value  paid,  or  as 
mere  security.  I  think  the  evidence  fails  to  establish  the 
defendant's  liability,  and  that  the  order  of  the  general  term 
reversing  the  judgment  should  be  affirmed  with  costs. 

I  concur :  C.  P.  DALY,  C.  J. 
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CITY  COUET  OF  BKOOKLYK 

JAMES   CKEGIN  agt.  BROOKLYN  CROSS   TOWN   RAILROAD 
COMPANY. 

Hevivor  —  SwrvfaorsMp  —  Action  by  husband  against  railroad  company  to 
recover  for  loss  of  services  and  medical  attendance  of  wife  wlu>  was  injured 
through  negligence. 

A  cause  of  action  in  favor  of  a  husband  against  a  railroad  company  for 
the  loss  of  services  of  his  wife  who  was  injured  while  in  the  act  of  get- 
ting off  the  cars,  while  a  passenger,  through  the  negligence  of  the 
company,  survives  and  may  be  revived  and  continued  in  the  name  of 
the  administrator. 

The  cause  of  action  is  for  a  wrong  done  to  "the  property,  rights  or 
interests  "  of  the  husband  and  survives  to  his  personal  representatives. 

General  Term,  Mcvy,  1878. 

THIS  was  an  action  brought  by  the  husband  (the  plaintiff 
above  named)  to  recover  for  loss  of  services  of  his  wife  in 
consequence  of  injuries  received,  she  being  at  the  time  a 
passenger  upon  the  defendant's  cars  for  hire. 

Such  damage  is  alleged  to  consist  of  expenses  incurred  and 
to  be  incurred  for  medical  attendance,  &c.,  together  with  the 
following  allegation  of  damage  : 

"  Seventh.  That  the  plaintiff  'has,  ever  since  said  injuries 
were  received,  been  deprived  of  the  comforts  and  services  of 
his  said  wife,  and  will,  he  verily  believes,  permanently  be 
deprived  of  the  same  by  reason  of  the  premises,  all  to  the 
damage  of  the  plaintiff  the  sum  of  ten  thousand  dollars." 

The  action  was  commenced  on  or  about  the  llth  day  of 
September,  1877".  Issue  was  joined  by  the  service  of  the 


NEW  YORK  PRACTICE  REPORTS. 


Cregin  agt.  Brooklyn  Cross  Town  Railroad  Company. 

defendant's  answer  on  the  1st  day  of  October,  1877.  After 
this  action  was  commenced,  to  wit,  on  the  llth  day  of  Feb- 
ruary, 1878,  the  plaintiff,  James  Cregin,  died  intestate,  and  on 
the  1st  day  of  March,  1878,  letters  of  administration  upon  the 
estate  of  said  James  Cregin,  deceased,  were  duly  made  and 
issued  by  the  surrogate  of  the  county  of  Kings  to  Thomas 
Cregin,  who  qualified  and  entered  upon  his  duties  as  such 
administrator.  On  motion  that  this  action  be  continued  in 
the  name  of  Thomas  Cregin,  administrator,  &c.,  the  follow- 
ing opinion  was  rendered : 

Special  Term,  April,  1878. 

REYNOLDS,  J.  —  This  is  a  motion  to  revive  a  suit  brought 
by  a  husband  for  damages  sustained  by  him  in  consequence 
of  injuries  to  his  wife,  the  husband  having  died  pending  the 
action. 

The  Revised  Statutes  (Banks'  5th  ed.,  vol  B,p  746,  sec.-l) 
provides  that  "  for  wrongs  done  to  the  property,  rights  or 
interests  of  another,  for  which  an  action  might  be  maintained 
against  the  wrong-doer,  such  action  may  be  brought  by  the 
person  injured,  or  after  his  death  by  his  executors  or  adminis- 
trators, against  such  wrong-doer,"  &c.  Section  2  provides 
that  "  the  preceding  section  shall  not  extend  to  actions  for 
slander,  for  libel,  or  to  actions  of  assault  and  battery  or  false 
imprisonment,  nor  to  actions  on  the  case  for  injuries  to  the 
person  of  the  plaintiff  or  to  the  person  of  the  testator  or  intes- 
tate of  any  executor  or  administrator." 

When  a  married  woman  is  injured  by  a  wrong-doer  two 
distinct  causes  of  action  arise  from  the  same  wrongful  act :  one 
for  the  injury  to  the  person,  which  cause  of  action  belongs  to 
the  wife,  and  the  other  for  loss  of  services  and  expenses  of 
medical  attendance,  &c.,  which  belongs  to  the  husband.  This 
last  is  embraced  within  the  plain  terms  of  section  1  above 
quoted.  It  is  for  a  wrong  done  to  "  the  property,  rights  or 
interests  "  of  the  husband  and  survives  to  his  personal  repre- 
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sentatives.  It  is  not  a  mere  incident  of  the  wife's  cause  of 
action  but  is  an  independent  claim  arising,  it  is  true,  from  the 
same  injury,  but  resting  on  grounds  of  its  own.  "  The  person 
injured,"  in  the  meaning  of  section  1,  is  the  person  whose 
"property,  rights  or  interests"  are  affected.  'JSTor  does  the 
claim  come  under  the  restriction  contained  in  section  2.  It 
is  not  an  action  for  "  injuries  to  the  person  of  the  plaintiff,  or 
to  the  person  of  the  testator  or  intestate  of  any  executor  or 
administrator."  This  language  plainly  means  personal  inju- 
ries (as  distinguished  from  injuries  to  property  rights)  inflicted 
upon  the  one  who  himself,  or  whose  executor  or  administra- 
tor, brings  the  action.  It  would  apply  to  the  claim  of  the 
wife  but  not  to  that  of  the  husband. 

This  view  is  not  in  conflict  with  the  decision  in  Wade  agt. 
KaTbfieisch  (58  N.  Y.,  282).  That  action  was  held  not  to 
survive  on  the  ground  that  it  did  not  relate  to  property  inter- 
ests but  to  personal  injuries. 

J  am  referred  to  the  case  of  George  agt.  Van  Horn  (9  Barb., 
523)  where  it  is  said  that  the  executors  or  administrators  of  a 
deceased  father  or  master  cannot  ^maintain  an  action  for  the 
seduction  of  his  daughter  or  servant  in  his  lifetime.  That 
was  not  the  case  before  the  court,  and  so  far  as  such  an  action 
may  be  supposed  to  be  for  actual  loss  of  service  or  expense  I 
must  take  the  liberty  of  differing  from  the  dictum  above 
referred  to.  But  as  such  actions,  while  technically  founded 
on  loss  of  service,  <fec.,  are  allowed  to  be  the  means  of  redress 
for  injured  feelings  and  disgrace,  they  do,  in  that  aspect,  die 
with  the  person  injured.  This  is  evidently  what  the  judge 
meant.  He  says  "  they  (the  executors  or  administrators)  can- 
not represent  his  aggravated  feelings  and  the  personal  disgrace 
heaped  upon  him  by  such  events.  These  causes  of  action  are 
purely  personal  and  like  assaults,  libel  and  slander  die  with 
the  person." 

This  reasoning  does  not  apply  to  the  case  in  hand.  I  think 
this  cause  of  action  survives.  The  motion  is  therefore  granted, 
with  ten  dollars  costs  to  abide  event. 
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On  appeal  to  the  general  term  from  the  order  continuing 
the  action  in  the  name  of  the  administrator : 

J.  Warren  Lawton,  for  plaintiff  and  respondent,  made  and 
argued  the  following  points : 

It  is  provided  as  follows  by  3  Kevised  Statutes  (Bank's  6th 
ed.,p.  732  [448],  tit.  3,  art.  1) : 

Section  1.  For  wrongs  done  to  the  property,  rights  or  inter- 
est of  another,  for  which  an  action  might  be  maintained 
against  the  wrong-doer,  such  action  may  be  brought  by  the 
person  injured,  or  after  his  death,  by  his  executors  or  admin- 
istrators against  such  wrong-doer,  and  after  his  death,  against 
his  executors  or  administrators  in  the  same  manner  and  with 
like  effect,,  in  all  respects,  as  actions  founded  upon  contract. 

Section  2.  But  the  preceding  section  shall  not  extend  to 
actions  for  slander,  for  libel  or  to  actions  for  assault  and 
battery  or  false  imprisonment,  nor  to  actions  on  the  case  for 
injuries  to  the  person  of  the  plaintiff  or  to  the  person  of  the 
testator  or  intestate  of  any  executor  or  administrator. 

And  by  Code  of  Civil  Procedure. 

Section  757.  (Amended  1877.)  In  case  of  the  death  of  a 
sole  plaintiff  or  defendant,  if  the  cause  of  action  survives  or 
continues,  the  court  must,  upon  a  supplemental  summons  and 
complaint,  or  in  its  discretion,  upon  a  motion,  if  made  within 
one  year  after  the  decedent's  death,  in  a  proper  case,  allow 
or  compel  the  action  to  be  continued  by  or  against  his  repre- 
sentative or  successor  in  interest. 

I.  The  actions  founded  on  tort,  which  do  not  survive,  are 
limited  to  the  exceptions  in  section  2  of  Revised   Statute 
(quoted  above):     Haight  agt.  Hayt  (19  N.    Y.,  4tf7,  474); 
Fried  agt.  New  York   Central  Railroad  Co.  (25  How.  Pr., 
286,  288). 

II.  The  cause  of  action  here  for  loss  of  wife's  services  is  a 
vested  right. 

III.  This  action  arose  out  of  assumpsit.    Though  in  form  for 
a  wrong,  it  is  founded  on  contract.     It  is  founded   on   an 
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"engagement,"  and  is  technically  a  "claim"  (Campbell  agt. 
Perkins,  8  N.  Y.,  438,  Ml ;  Cox  agt.  N.  Y.  C.  and  IL  R. 
R.  R.  Co.,  63  N.  Y.,  421). 

IV.  The  order  of  special  term  was  correct,  and  should  be 
affirmed  with  costs. 

Britton  &  Ely,  for  defendants  and  appellants. 

NEILSON,  J.  —  "We  think  that  the  order  should  be  affirmed 
on  the  ground  stated  in  the  opinion  at  special  term. 

The  action  was  not  brought  to  recover  damages  for  a  per- 
sonal injury,  but  to  obtain  compensation  for  a  pecuniary  loss. 
Had  it  been  tried  in  the  lifetime  of  the  plaintiff  the  verdict 
he  might  have  obtained  would  not  have  been  enhanced  by  the 
fact  that  his  wife  had  suffered  pain,  or  his  own  feelings  been 
wounded  by  her  condition,  however  sad  or  helpless.  The 
verdict  would  have  been  as  far  removed  from  mere  sentiment 
or  sympathy,  as  most  verdicts  in  respect  to  property  are. 

The  question  whether  the  claim  survives  or  not,  is  governed 
by  the  statute  (3  Rev.  St.,  782,  sees.  1  and  2). 

This  claim  does  not  belong  to  either  of  the  classes  of  actions 
mentioned  in  the  second  section.  It  does  come  within  the 
first  section,  as  the  recovery  sought  is  for  the  expenses  of 
medical  attendance,  and  for  loss  of  service.  The  character 
of  the  action  is  not  affected  by  the  usual  formula  of  the 
pleader  as  to  the  loss  of  the  comfort  and  society  of  the  wife  ; 
no  additional  element  is  thus  brought  in  for  which  damages 
could  be  allowed. 

The  actions  which  survive  are  for  wrongs  done  to  the  prop- 
erty, rights  or  interests  of  the  party ;  a  comprehensive  descrip- 
tion. The  intent  was  to  reach  cases  where  the  subject  of  the 
action  was  something  more  or  other  than  mere  property, 
commonly  so  called.  If  not,  why  were  the  words,  rights  or 
interests  used.  The  plaintiff  had  a  right  to  the  services  of 
his  wife  ;  the  wrong  affected  his  interests,  as  he  was  bound  to 
pay  for  medical  attendance. 

I  see  no  reason  why  a  less  liberal  construction  should  be 
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given  to  the  statute.  It  would,  indeed,  be  hard  and  inequit- 
able, if  a  claim  which  the  intestate  had  against  the  wrong-doer 
for  such  nursing  and  medical  attendance,  died  with  his  per- 
son, although  paid  or  yet  payable  out  of  his  estate.  In  such 
an  instance  the  statute  favors  the  remedy,  which  works  out, 
at  most,  a  fciere  indemnity. 
McCuE,  J.,  concurred. 
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SUPKEME  COUKT. 

WILLIAM   F.    HEMMENWAY   agt.  WILLIAM   G.  MULOCK   and 

others. 

Mortgage  —  Agent  for  the  purpose  of  procuring  a  loan  —  Effect  of  agent's 
fitting  in  name  of  mortgagee  after  execution  of  mortgage  —  Estoppel. 

Where  B. ,  an  attorney,  had  been  requested  by  the  mortgagor  to  procure 
him  a  loan  on  the  property  and  the  papers  were  executed  and  acknowl- 
edged by  M. ,  the  mortgagor,  and  after  execution  and  acknowledgment 
were  sent  by  K. ,  and  by  him  delivered  to  B.  for  the  purpose  of  obtaining 
a  loan  thereon,  and  B.  applied  to  H.,  the  plaintiff,  who  consented  and 
gave  B.  a  check  for  $5,000,  the  amount  asked  for,  and  received  the 
bond  and  mortgage  from  B.  and  delivered  the  latter  to  B.  to  record, 
the  mortgagor  and  mortgagee  never  having  seen  each  other : 

Held,  that  B.  was  M.  's  agent  for  the  purpose  of  raising  money  on  the  bond 
and  mortgage,  and  the  delivery  of  the  same  by  B.  to  H.  was  a  good 
delivery  and  binding  upon  M. ,  the  defendant,  and  that  the  payment  of 
the  $5,000  by  H.,  the  plaintiff,  to  B.  was  a  payment  to  M.,  the  defend- 
ant, through  his  agent. 

Although  the  name  of  the  mortgagee  was  not  filled  in  at  the  time  of  the 
execution  of  the  mortgage,  under  the  peculiar  circumstances  of  the  case, 
the  papers  must  be  held  to  have  been  delivered  to  B.  by  the  mortgagor 
with  authority  to  fill  in  the  name  of  the  mortgagee. 

A  bond  and  mortgage  executed  in  blank  as  to  a  material  part,  with  parol 
authority  to  fill  up  the  blank  and  deliver  it,  is  good. 

B.,  the  agent  of  defendant,  drew  the  money  on  plaintiff's  check  for  $5,000 
but  did  not  pay  it  to  defendant,  claiming  some  unsettled  account 
between  them,  and  after  some  months  sent  $3,500  back  to  plaintiff 
Plaintiff  commenced  foreclosure  which  was  settled  by  the  mortgagor 
signing  a  paper  dated  December  9,  1876,  acknowledging  the  payment 
to  B.  of  the  $1,500  on  account  of  the  mortgage,  and  on  this  plaintiff 
paid  the  mortgagor  the  $3,500  balance: 

Held,  that  if  one  of  two  innocent  persons  must  suffer  pecuniary  loss  from 
the  dishonesty  of  B.,  that  the  defendant  is  the  person  who  must  sustain 
the  loss. 
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Held,  further,  that  the  defendant,  by  the  execution  of  the  instrument  dated 
December  9,  1876,  is  estopped  from  denying  the  validity  of  the  bond 
and  mortgage  on  the  ground  that  the  mortgagee's  name  was  not 
inserted  at  the  time  the  instrument  was  executed. 

Special  Term,  January,  1878. 

THIS  action  was  brought  to  foreclose  a  mortgage  for  $5,000 
given  by  defendant  Mulock  to  the  plaintiff  on  premises  in  the 
city  of  New  York.  It  appeared  that  one  Berry,  an  attorney, 
had  been  requested  by  the  mortgagor  ( defendant  Mulock ) 
to  procure  him  a  loan  on  the  property,  and  Berry  applied  to 
plaintiff  to  make  same ;  plaintiff  consented  and  told  Berry 
he  should  expect  him  to  see  that  the  title  was  right.  Berry 
reported  the  title  as  good  and  plaintiff  gave  him  a  check  for 
$5,000,  and  received  the  bond  and  mortgage  and  delivered 
the  latter  to  Berry  to  record.  The  mortgagor  and  mortgagee 
never  saw  each  other.  Berry  drew  the  money  on  the  check 
but  did  not  pay  the  money  to  Mulock,  claiming  some  unset- 
tled account  between  them  and  after  several  months  sent 
$3,500  back  to  plaintiff.  Interest  being  unpaid,  plaintiff  com- 
menced foreclosure  which  was  settled  by  the  mortgagor  sign- 
ing a  paper  acknowledging  the  payment  to  Berry  of  the  $1,500 
on  account  of  the  mortgage  and  on  this  plaintiff  paid  the 
mortgagor  the  $3,500  balance  and  proceedings  were  discon- 
tinued. The  present  suit  was  instituted  on  a  subsequent 
default  of  interest.  Defendant  claimed,  and  gave  evidence  to 
the  effect,  that  the  bond  and  mortgage  was  sent  to  him  for 
execution  by  Berry  and  When  executed  and  returned  by  him 
to  Berry  the  mortgagee's  name  was  not  inserted.  It  appeared 
that  the  name  was  inserted  by  Berry's  clerk  who  drew  the 
papers  and  the  instrument  was  complete  when  plaintiff  first 
saw  them,  and  when  he  gave  his  check  to  Berry.  Defendant 
claimed  that  Berry  was  plaintiff's  agent  and  there  was  no 
authority  in  him  to*  insert  the  mortgagee's  name  ;  that  Berry 
having  retained  the  $1,500  and  not  paid  it  to  defendant,  the 
latter  was  not  chargeable  with  that  sum  as  a  payment  on 
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account  of  the  loan,  and  that  as  to  the  $3,500  subsequently 
paid,  the  agreement  recognizing  the  $1,500  payment  had  been 
exacted  from  defendant  as  a  condition  of  his  receiving  the 
$3,500  and  made  the  latter  payment  usurious. 

J.  H.  V.  Arnold,  for  plaintiff. 
Dudley  field,  for  defendant. 

LAWBENCE,  J.  —  That  Berry  was  the  agent  of  Mulock,  for 
the  purpose  of  procuring  a  loan  on  the  faith  of  the  bond  and 
mortgage  produced  upon  the  trial,  cannot,  I  think,  be  doubted. 

The  papers  were  executed  and  acknowledged  by  Mulock, 
and  sent  over  to  New  York  by  Kalisch  and  by  him  delivered 
to  Berry  for  the  purpose  of  obtaining  a  loan  thereon.  This 
is  quite  evident,  I  think,  not  only  from  the  testimony  of  the 
defendant  Mulock,and  of  the  witness  Kalisch,  but  also  from 
the  language  of  the  defendants'  letters.  Writing  to  Berry 
under  date  of  October  5, 1875,  Mulock  urges  Berry  to  try  and 
get  the  "  money  for  me  as  soon  as  possible,"  and  in  the  letter 
of  October  9,  1875,  he  says,  "  you  said  you  would  have  the 
money  this  week  ;  to-day  is  Saturday  and  I  have  not  had  one 
line  from  you."  These  letters  were  both  written  after  the 
execution  and  acknowledgment  of  the  bond  and  mortgage 
before  the  commissioner  of  deeds. 

The  testimony  in  regard  to  the  name  of  the  mortgagee  not 
having  been  filled  in  at  the  time  of  the  execution  of  the  mort- 
gage is  not  very  positive,  and  it  would  be  exceedingly  difficult 
•  to  say,  from  an  inspection  of  the  instrument  itself,  that  there 
is  any  indication  that  the  name  was  inserted  subsequently. 
Even  if  such  insertion  was  made  by  Berry  after  the  papers 
had  been  handed  to  him  by  Kalisch,  I  am  of  the  opinion  that 
under  the  peculiar  circumstances  of  this  case,  the  papers  must 
be  held  to  have  been  delivered  to  Berry  with  authority  to  fill 
in  the  name  of  the  mortgagee. 

The  bond  and  mortgage,  as  I  have  determined  on  the  evi- 
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dence,  were  delivered  to  Berry,  as  Mulock's  agent,  for  the 
purpose  of  raising  money  thereon.  This  would  appear  to  bring 
the  case  within  the  principle  maintained  in  Knapp  agt. 
Malfby  (13  Wend.,  590),  Teaovia  agt.  Evans  (1  Anst.,  228) 
and  in  the  cases  cited  in  3  Waskburne  on  Real  Property  (4:th 
ed.,  p.  242).  The  cases  cited  by  the  learned  counsel  for  the 
defendant  were,  as  I  understand  them,  cases  in  which  mate- 
rial alterations  were  made  in  instruments  after  execution, 
without  the  authority  of  the  party  to  be  affected  by  the  altera- 
tions, and  wh»jre,  from  the  circumstances  of  the  case,  there 
could  have  arisen  no  implication  that  it  was  intended  to  con- 
fer an  authority  to  make  such  alteration  or  additions. 

I  am,  therefore,  of  the  opinion  that  the  delivery  of  the  bond 
and  mortgage  by  Berry  to  Hemmenway  was  a  good  delivery, 
and  binding  upon  the  defendant,  and  that  the  payment  of  the 
$5,000  by  the  plaintiff  to  Berry  was  a  payment  to-  the  defend- 
ant through  his  agent. 

It  follows,  then,  that  if  one  of  two  innocent  persons 
must  suffer  pecuniary  loss  from  the  dishonesty  of  Berry,  that 
the  defendant  is  the  person  who  must  sustain  the  loss. 

I  am  further  of  the  opinion  that  the  defendant,  by  the  exe- 
cution of  the  instrument  dated  December  9th,  1876,  which  I 
cannot  but  conclude  was  executed  with  a  full  knowledge  of 
all  the  facts,  is  estopped  from  denying  the  validity  of  the 
bond  and  mortgage  on  the  ground  that  the  mortgagee's  name 
was  not  inserted  at  the  time  the  instrument  was  executed.  So 
far  as  i^he  defense  rests  upon  the  question  of  usury,  I  deem  it 
sufficient  to  say  that  I  do  not  think  that  it  has  been  established. 

The  plaintiff  is  entitled  to  a  decree  of  foreclosure  and  sale. 
The  findings  may  be  settled  on  two  days'  notice. 
LVI   '          6 
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COURT  OF  APPEALS. 

BOWEEY  NATIONAL  BANK,  respondent,  agt.  ABEAM  DUKYEA, 

appellant. 

Order  of  arrest — what  must  affirmatively  appear  to  justify  the  vacating  of, 
under  section  558  of  the  Code  of  Civil  Procedure  —  Extrinsic  facts  upon  which 
the  order  is  granted  not  to  be  inserted  in  the  complaint. 

Under  the  Code  of  Civil  Procedure  an  order  of  arrest  may  be  obtained  in 
two  classes  of  cases :  First,  in  those  where  the  cause  of  action  is  iden- 
tical with  the  cause  of  arrest,  and  second,  in  those  where  facts  extrinsic 
to  the  cause  of  action  constitute  the  cause  of  arrest.  In  the  latter  class 
of  cases  it  is  improper  to  allege  in  the  complaint  those  extrinsic  facts. 

To  justify  the  vacating  of  an  order  of  arrest  under  the  last  clause  of  sec- 
tion 558  of  the  Code  of  Civil  Procedure,  it  must  affirmatively  appear  by 
the  complaint  that  the  cause  of  action  is  such  that  in  no  event  could  the 
defendant  be  arrested  within  the  provisions  of  either  section  549  or 
550  (Affirming  8.  G.,  55  How.,  88). 

/September,  1878. 

THIS  was  an  appeal  from  an  order  of  the  general  term  of 
the  supreme  court  of  the  first  department,  reversing  an  order 
made  at  special  term  vacating  the  order  of  arrest  granted  in 
the  action,  on  the  ground  that  it  was  the  intention  of  the  leg- 
islature, by  the  last  clause  of  section  558  of  the  Code  of  Civil 
Procedure,  to  compel  a  party  to  insert  in  his  complaint  the 
extrinsic  facts  upon  which  the  order  of  arrest  was  granted, 
that  the  defendant  might  take  issue  thereon  and  have  the  same 
tried  by  a  jury. 

Abraham  Kling,  for  respondents. 
William  M.  Jvins,  for  appellant. 
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HAND,  J.  —  The  appellant  insists  that  the  new  Code  has 
effected  a  great  change  in  the  law  of  arrest  in  civil  actions, 
and  that  under  the  five  hundred  and  fifty-eighth  section  an 
order  of  arrest  must  be  vacated  unless  the  cause  of  arrest 
appears  in  every  case  in  the  complaint  itself.  The  grounds 
for  this  claim  were  very  fully  and  ingeniously  presented  to  us 
by  the  counsel  for  the  defendant,  but  «af ter  full  consideration 
I  am  unable  to  adopt  such  a  construction  of  the  statute.  I 
think  the  court  below  were  right  and  that  its  order  must  be 
affirmed. 

It  is  urged  that  the  intention  of  the  legislature  was  to  do 
away  with  the  alleged  anomaly  previously  existing  of  com- 
pelling defendants  to  litigate  a  question  involving  their  per- 
sonal liberty,  without  a  jury,  before  the  court  upon  affidavits' 
while  entitled  to  a  jury  trial  upon  the  much  less  important 
questions  of  liability  under  contracts  to  pay  money  and  the 
like.  That  it  was  intended  by  the  section  under  consideration 
to  require  plaintiff  to  insert  in  the  complaint  not  only  his  cause 
of  action  but  a  statement  of  the  facts  upon  which  he  relies 
to  entitle  him  to  arrest  the  defendant,  although  extrinsic  to  the 
cause  of  action,  and  thus  to  give  the  defendant  the  opportu- 
nity to  take  issue  upon  them  alone,  and  have  the  verdict  of  a 
jury  thereon.  In  an  action  for  money  loaned,  as  in  the  present 
case,  where  such  loan  and  the  non-payment  thereof  is  the  sole 
cause  of  action,  but  the  plaintiff  has  procured  an  order  of 
arrest  upon  affidavits  showing  fraudulent  representation  of 
the  defendant  as  to  his  circumstances  at  the  time  of  contract- 
ing the  loan,  the  contention  of  the  appellant  necessarily  goes 
the  length  that  the  complaint  must  set  out  these  fraudulent 
representations,  and  the  defendant,  admitting  the  cause  of 
action,  may  take  issue  upon  the  falsity  of  the  representations 
alone,  and  have  a  jury  trial  thereon. 

It  is  impossible  to  believe  that  so  sweeping  a  revolution  in 
the  method  ^f  pleading  in,  and  conducting  the  trial  of,  actions 
upon  contract  would  be  introduced  without  much  plainer,  more 
specific  and  unmistakable  language  in  the  statute.  In  fact, 
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there  is  no  provision  for  such  trials  or  for  the  proper  judg- 
ments to  be  entered  upon  the  verdicts  therein,  or  for  such 
interpolations  in  the  pleadings. 

The  latter  clause  of  the  section  (Code,  sec.  558)  provides 
that  "  at  any  time  after  the  filing  and  service  of  the  complaint 
the  order  of  arrest  must  be  vacated,  on  motion,  if  the  complaint 
shows  that  the  case  is  not  one  of  those  mentioned  in  sections 
549,  550  of  this  act." 

Section  549  enumerates  cases  where  the  right  to  arrest 
depends  upon  the  nature  of  the  action,  and  section  550  those 
where  the  cause  of  arrest  may  be  extrinsic  and  dehors  the 
cause  of  action. 

It  was  held  by  the  special  term  that  the  complaint  in  the 
present  case  shows  affirmatively  that  the  case  was  not  one  of 
those  mentioned  in  sections  549,  550,  in  as  much  as  it  alleged 
a  simple  breach  of  contract  to  pay  a  loan,  for  which  neither 
section  authorized  an  arrest.  The  counsel  for  the  appellant, 
however,  as  I  understand  him,  rather  insists  that  the  order  of 
arrest  must  be  vacated  when  the  complaint  (as  in  this  case) 
fails  to  show  affirmatively  that  the  case  is  one  of  those  men- 
tioned in  these  sections,  and  construes  the  language  of  section 
558  as  if  its  last  clause  read,  "  if  the  complaint  does  not  show 
that  the  case  is  one  of  those  mentioned  in  sections  549,  550." 

It  seems  to  us  that  the  only  proper  interpretation  of  the 
words  is,  that  the  order  is  to  be  vacated  when  the  complaint 
shows  affirmatively  that  the  case  is  not  one  of  those  mentioned 
in  the  two  specified  sections.  And  where  the  action  is  one 
of  those  mentioned  in  section  550,  and  the  complaint  con- 
tains only  a  statement  of  the  cause  of  action  and  not  the 
extrinsic  facts  set  forth  in  the  affidavits  for  the  order  of  arrest, 
it  does  not  thereby  show  affirmatively  that  the  case  is  not  one 
of  those  mentioned  in  sections  549  or  550. 

On  the  contrary,  it  shows  that  it  may  be  one  of  those 
mentioned  in  the  latter  section.  « 

It  cannot  be  justly  said  that  this  interpretation  necessarily 
confines  the  operation  of  section  558  to  actions  under  section 
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549,  and  makes  its  references  to  section  550  wholly  without 
effect,  for,  in  many  actions  under  the  latter  for  money  received, 
for  instance,  the  statement  of  the  cause  of  action  itself  might 
show  that  the  money  was  not  receded  in  a  fiduciary  capacity. 

An  insuperable  objection  to  the  view  of  this  section  urged 
by  the  appellant  is,  that ,  many  of  the  causes  of  arrest  men- 
tioned in  section  550  may  come  into  existence  after  the  com- 
plaint is  served  and  the  cause  at  issue,  and  the  plaintiff  be 
entitled  to  an  order  of  arrest  thereon,  although  his  complaint 
was  framed  before  they  arose. 

To  this  the  answer  suggested  is,  that  by  a  change  of  the 
Code  as  to  supplemental  pleadings  it  is  made  imperative  upon 
the  court  to  permit  a  supplemental  complaint  to  be  filed  in  a 
proper  case,  and  thus  this  contingency  is  provided  for  (Code, 
sec.  544);  but  this  court  has  held  that  the  change  in  the 
phraseology  of  this  section  has  not  changed  the  law  as  to 
allowing  supplemental  complaints;  and  if  this  were  other- 
wise, we  cannot  accede  to  the  proposition  that  the  statute 
plainly  and  expressly  authorizing  an  order  of  arrest  upon  affi- 
davit for  matters  occurring  after  issue  joined,  by  implication 
merely,  the  power  to  grant  such  order  depends  upon  the  plain- 
tiff's procuring,  upon  notice,  leave  to  serve,  and  serving,  a 
supplemental  complaint,  setting  up  such  new  matter.  There 
is  no  clause  in  the  statute  permitting  the  insertion  of  such 
extraneous  matter  in  a  pleading,  whether  original  or  supple- 
mental. The  new  Code,  as  well  as  the  old,  confines  the  com- 
plaint to  a  "  plain  and  concise  statement  of  the  facts  consti- 
tuting the  cause  of  action"  (Code,  sec.  481),  and  there  is  no 
propriety  in  inserting  in  the  supplemental  complaint  any  new 
allegations  other  than  those  material  to  the  cause  of  action. 

The  order  of  the  general  term  must  be  affirmed,  with  costs. 

All  concur,  except  CHURCH,  Ch.  J.,  not  voting,  MILLER  and 
EARL,  JJ.,  absent. 
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SUPEEME  COUET. 

DELANO  A.  CHAMPLIN,  as  receiver  of  property,  &c.,  agt.  ELIZA 
SEEBER  and  CORA  SEEBER,  by  guardian. 

Judgment  against  debtor  —  Deed  by  motJier  to  daughter  when  void —  Gift  — 
donatio  mortis  causa  —  When  party  may  testify  in  his  own  behalf  as  to 
conversation  with  deceased — Code  of  Procedure,  §399. 

Action  by  a  receiver,  in  behalf  of  a  judgment  creditor,  to  set  aside, 
as  fraudulent,  a  conveyance  from  a  mother  to  her  daughter,  and 
to  collect  out  of  the  real  estate  so  conveyed,  a  judgment  recovered 
against  the  mother,  which  real  estate  the  mother  inherited  from  her 
father.  The  judgment  was  for  a  debt  contracted  by  the  mother  for 
goods  purchased  by  her.  The  father  died  intestate  January  25,  1875. 
The  conveyance  was  made  after  the  debt  upon  which  judgment  was 
recovered  was  contracted.  The  consideration  for  the  conveyance  was 
one  dollar.  The  mother  and  daughter  were  both  allowed  to  testify  at 
the  trial  in  their  own  behalf.  The  mother  testified:  "I  had  a  con- 
versation with  my  father  January  ten  or  twelve,  and  before  he  was 
taken  sick,  on  the  subject  of  his  property,  in  which  he  said  he  wished 
me  to  give  to  my  daughter  Cora  my  share  of  the  property.  What  part 
he  gave  to  me  he  wanted  me  to  give  it  to  Cora,  if  it  was  given  to  me, 
what  part  was  to  come  to  me ;  said  nothing  about  a  will  at  that  time, 
nothing  else  was  said ;  I  said  I  was  willing  to  convey  it  to  her,  and  did 
do  it."  Cora,  the  daughter,  testified  that  she  was  present  when  the  con- 
versation took  place  between  her  grandfather  and  her  mother  and  cor- 
roborated her  mother  as  to  the  conversation.  Some  of  the  goods  were 
bought  before  the  death  of  the  grandfather.  The  defense  is  that  the 
conveyance  was  made  in  pursuance  of  the  direction  of  the  grandfather; 
that  the  mother  was  an  equitable  trustee  of  her  father  and  considered 
herself  equitably  bound  to  execute  such  trust  according  to  the  request 
and  direction  of  the  father : 

Held,  that,  the  mother  and  daughter  were  competent  witnesses  in  their 
own  behalf.  They  were  not  called  to  speak  of  transactions  and  com- 
munications had  with  a  deceased  person  against  his  administrator, 
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executor,  heir  at  law,  next  of  kin,  assignee,  devisee  or  survivor  of  such 
deceased  person  (Code,  sec.  399). 

Held,  also,  that,  as  the  conveyance  was  executed  after  the  debt  accrued 
upon  which  the  judgment  was  recovered,  and  when  the  mother  con- 
veyed this  property  to  her  daughter,  she  had  no  other  left  and  was 
insolvent,  the  conveyance  was  a  mere  voluntary  one  without  a  good, 
adequate,  and  valuable  consideration  therefor,  and  was  void  as  against 
the  plaintiff  and  the  judgment  creditor. 

Nor  could  the  conveyance  be  upheld  as.  a  donatio  mortis  causa.  Such 
gifts  must  be  consummated  by  a  delivery  and  must  clearly  appear  to 
have  been  made  in  contemplation  of  death  and  to  be  unrevoked. 

Herkimer  Special  Term,  June,  1877. 

ACTION  to  collect  a  judgment  recovered  against  Eliza  Seeber 
out  of  real  estate  which  she  inherited  from  her  father,  Samuel 
~W\  Shepherd,  deceased.  He  left  four  children  and  Eliza 
inherited  an  undivided  one-fourth  from  her  father  who  died 
intestate,  January  25,  1875.  The  judgment  was  for  a  debt 
contracted  by  Eliza  for  goods  purchased  by  her  of  M.  J.  Gartr- 
land,  a  merchant  doing  business  in  Little  Falls,  and  the  debt 
was  assigned  by  him  to  Ezra  Smith,  15th  of  December,  1875, 
who  obtained  judgment  on  it.  Eliza  was  examined  upon  an 
order  in  supplementary  proceedings,  August  16,  1876,  and 
there  testified :  "  I  owned  this  one-fourth  interest  in  the  real 
property  my  father  left,  up  to  the  time  I  made  the  deed  to 
Cora ;  I  have  no  property  now ;  don't  claim  to  own  any;  I 
did  not  have  any  other  property  at  time  I  transferred  this 
property  to  Cora  except  what  I  transferred ;  all  the  considera- 
tion for  the  deed  was  ( $1 )  one  dollar."  The  property  is 
described  in  the  complaint  as  that  which  was  owned  by  S.  "W. 
Shepherd,  deceased,  and  which  descended  by  law  to  his  four 
children  one  of  whom  was  Eliza  Seeber.  The  deed  from 
Eliza  to  Cora  was  drawn  by  "W.  S.  Parker,  at  Herkimer,  and 
Eliza  paid  him  two  dollars  and  fifty  cents  for  his  services,  and 
she  testifies  she  did  not  know  the  value  of  the  land  conveyed. 
Before  the  referee,  Cora  testified  she  is  the  daughter  of  Eliza 
Seeber  and  grantee  named  in  the  deed  ;  that  she  was  with  her 
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mother  at  the  time  the  deed  was  made  and  "  I  got  the  dollar  that 
I  gave  her  as  consideration,  of  my  uncle  Irving ;  I  got  the  dollar 
the  day  before ;  I  told  him  I  wanted  to  borrow  some  money  of 
him ;  he  asked  me  how  much,  I  told  him  one  dollar ;  I  did 
not  give  him  a  note  for  the  dollar ;   I  have  not  made  any  deed 
of  the  property ;  I  knew  that  my  mother  was  purchasing  the 
goods  of  Gartland  at  the  time  she  got  them  ;  I  knew  that 
she  had  them  charged,  that  she  got  them  on  credit ;  they  were 
not  paid  for  at  the  time  that  the  deed  was  made  that  I  know 
of ;  Smith  did  not  see  her  until  after  the  deed  was  made ; 
my  mother  did  not  owe  me  any  thing  at  the  time  this  deed 
was  made  ;  I  knew  that  this  property  that  mother  sold  to  me 
was  all  the  property  she  owned."     The  deed  from  C.  P.  Bel- 
linger to  S.  W.  Shepherd  was  26th  November,  1832  and  recites 
a  consideration  of  $3,050.     Monson  and  wife  dated  15th  April, 
1859  to  S.  W.  Shepherd,  consideration  $500.     Deed  of  Eliza 
Seeber  to  Cora  Seeber,  dated  27th  March,  1876,  consideration 
one  dollar  and  was  recorded  March  28,  1876,  in  book  106, 
page  499.     Upon  the  trial  of  this  action  Eliza  Seeber  was 
called  as  a  witness  in  her  own  behalf  and  testified,  that  she 
had  a  conversation  with  her  father,  January  tenth  or  twelfth 
and  before  he  was  taken  sick ;  that  the  conversation  was  on 
the  subject   of  his  property.      "  Q.  What    did   he   say  he 
wanted  done  with  your  share  of  that  estate  ?'    A.  Give  it  to 
Cora,  my  daughter.     Q.  State  what  he  said  in  respect  to  your 
share  of  the  real  estate  ?     A.  "What  part  he  gave  to  me  he 
wanted  me  to  give  it  to  Cora  if  it  was  given  to  me,  what 
part  was  to  come  to  me ;  said  nothing  about  a   will  at  that 
time  ;   nothing  else  said  that  I  remember.     Q.  What  did  you 
say  to  that  ?     A.  Nothing ;  I  was  willing  that  she  should  have 
it  all.     Q.  Did  you  say  that  to  him  ?     A.  Yes,  sir.     Q.  Said 
you  was  willing  to  convey  it  to  her?     A.  Yes,  sir.     Q.  And 
you  were,  and  did  do  it  ?     A.  Yes,  sir ;  father  was  sick  four- 
teen or  fifteen  days.     Q.  He  told  you  you  might  give  it  to 
Cora,  did  he  ?    A.  He  told  me  I  should."     "  Some  of   the 
goods  were  bought  before  father's  death  for  which  this  judg* 
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ment  was  obtained."  Cora  Seeber  was  called  and  testified 
that  she  was  fifteen  years  old  June  15,  1877,  and  that  she  was 
present  when  the  conversation  took  place  between  her  grand- 
father and  her  mother.  "  He  said  he  would  like  to  have 
mamma  give  her  part  to  me.  Q.  What  did  your  mother  say 
in  reply  to  it  ?  A.  She  said  she  would ;  I  went  with  mother 
to  the  lawyer's  office  in  Herkimer  when  the  deed  was  drawn  ; 
gave  her  one  dollar  which  I  borrowed  of  my  uncle." 

Judgment  was  recovered  by  Smith  against  Eliza  Seeber, 
May  6,  1876,  for  fifty-nine  dollars,  and  a  transcript  filed  in 
Herkimer  county  clerk's  office,  June  10,  1876,  and  the  judg- 
ment duly  docketed.  It  was  upon  a  debt  arising  prior  to 
December  15,  1875.  The  defense  is,  that  the  conveyance  was 
made  in  pursuance  of  the  direction  of  the  grandfather.  That 
Eliza  was  an  equitable  trustee  of  her  said  father  and  consid- 
ered herself  equitably  bound  to  execute  such  trust  according 
to  the  request  and  direction  of  her  said  father.  Plaintiff  was 
appointed  receiver  duly  in  proceedings  upon  said  judgment. 

E.  E.  Sheldon,  for  plaintiff. 
George  W.  Smith,  for  defendants. 

HAKDIN,  J.  —  Eliza  and  Cora  Seeber  were  competent  wit- 
nesses in  their  own  behalf.  They  were  not  called  to  speak  of 
transactions  and  communications  had  with  a  deceased  person 
against  his  administrator,  executor,  heir  at  law,  next  of  kin, 
assignee,  devisee  or  survivor  of  such  deceased  person  (  Code, 
sec.  399  ;  Green  agt.  Edick,  56  N.  Y.,  613  ;  Lobdell  agt.  Lob- 
dell,  33  How.,  347  ;  Simmon*  agt.  Sisson,  26  N.  Y.,  264 ; 
Card  agt.  Card,  39  N.  Y.,  317 ).  The  objections  of  the  plain- 
tiff to  such  -evidence  are,  therefore,  overruled. 

The  death  of  S.  W.  Shepherd,  intestate,  vested  in  Eliza  See- 
ber, his  daughter,  the  fee  to  the  one  undivided  fourth  part  of 
the  real  estate  owned  by  him  in  his  lifetime  and  described  in 
the  complaint.  She  held  the  legal  title  and  was  entitled  to 
VOL.  LVI  7 
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the  possession  of  the  undivided  fourth  part  of  said  real  estate 
from  January  25,  1875,  until  she  conveyed  it  away,  March  27, 
1876,  at  Herkimer,  by  her  deed  there  executed  to  her  daughter, 
Cora  Seeber,  in  consideration  of  one  dollar  only.  That  was 
after  the  debt  upon  which  Smith  recovered  judgment  against 
Eliza  accrued.  When  she  conveyed  away  that  property  she 
had  no  other  left  and  was  insolvent  and  the  one  dollar  was  an 
inadequate  consideration.  The  conveyance  apparently  was  a 
mere  voluntary  one  without  a  good  and  adequate  and  value- 
able  consideration  therefor.  The  deed  purports  to  be  given  for 
a  money  consideration  and  no  allusion  is  made  in  it  to  any 
other  consideration  (  2  John.  Ch.,  47  ). 

These  facts  would  require  the  court  to  hold  the  deed  void 
as  against  the  plaintiff  and  the  judgment  creditor  represented 
by  him  in  as  much  as  the  debt  was  contracted  prior  to  the  con- 
veyance and  the  judgment  therein  settled  and  establishes  the 
liability  of  Eliza  Seeber  for  the  debt.  If  the  defendants  were 
to  seek  to  uphold  the  conveyance  to  Cora  as  a  donation  causa 
mortis  from  the  grandfather  to  the  granddaughter  they  would 
be  met  by  the  principle  that  such  gifts  must  be  consummated 
by  a  delivery  and  must  clearly  appear  to  have  been  made  in 
contemplation  of  death  and  to  be  unrevoked  (  Champney 
agt.  Blanchard)  39  JV.  JT.,  Ill ;  7  Lans.,  108  ;•  Gray  agt. 
Barton,  55  N.  Y.,  71 ). 

But  the  defendants  seek  to  sustain  the  conveyance  as  in 
pursuance  of  a  conversation  had  between  the  grandfather  and 
his  daughter  10th  or  12th  of  January  1875,  when,  it  is  said 
he  requested  his  daughter  Eliza  to  give  her  share  of  his  estate 
to  her  daughter  Cora.  Confessedly,  after  the  death  of  Shep- 
herd, Cora  could  not  have  compelled  the  execution  of  a  con- 
veyance to  her  by  her  mother  Eliza.  The  parol  agreement 
would  have  been  void  as  are  all  parol  agreements  as  to  real 
estate.  It  could  not  be  enforced  as  a  legal  trust,  for  the  stat- 
ute of  uses  and  trusts  condemns  it.  Having  been  executed  it 
is  now  insisted  that  it  is  valid  between  the  parties.  This 
may  be  affirmed  ;  but  how  is  it  as  to  creditors  of  Eliza  having 


NEW  YORK  PRACTICE  REPORTS.  51 

Champlin  agt.  Seeber. 

debts  contracted  before  the  conveyance  and  apparently  upon 
the  credit  of  the  inheritance  ( 2  Johns.  Ch.,  4:7 ). 

The  case  of  Lowery  agt.  Smith  (  16  N.  Y>  Sup.  Ct.,  514 ) 
is  cited  by  the  learned  counsel  to  sustain  the  defense.  In  that 
case  it  was  held  the  evidence  of  the  agreement  made  by  the 
husband  with  his  father-in-law  in  respect  to  taking  title  to  the 
real  estate  to  realize  $600  therefrom  and  then  to  convey  to  his 
wife  the  daughter  of  the  grantor  should  be  received.  So  far 
the  case  is  strictly  an  authority  in  point.  The  evidence  in 
this  case  of  the  conversation  between  Eliza  and  her  father 
was  received  in  deference  to  that  authority.  But  if  we  exam- 
ine that  case  further  we  find  that  the  deed,  in  legal  effect,  was 
a  mortgage  to  secure  $600  and  that  as  soon  as  the  $600  was 
realized  out  of  it,  the  husband  had  no  beneficial  interest  in  the 
estate  as  he  had  agreed  to  convey  the  equity  of  redemption 
or  what  might  remain  after  the  $600  debt'  was'  enforced  to 
his  wife,  the  daughter  of  the  grantor. 

In  this  case  the  conversation  of  Shepherd  amounts  to  a 
request  that  "  What  part  he  gave  to  me  he  wanted  me  (Eliza) 
to  give  to  Cora  "  "  if  it  was  given  to  me."  "  What  part  was 
to  come  to  me,"  i.  e.  that  the  daughter  should,  after  the  inherit- 
ance of  it,  subsequently  give  it  to  her  daughter  Cora.  Eliza 
assented  to  the  request.  The  effect  of  the  conversation  was 
( 1 )  that  Eliza  should  inherit,  should  become  the  owner  of 
the  fee  ( 2 ),  that  she  would  herself  give  it  away  to  Cora. 

Surely,  that  is  much  different  from  a  direct  gift  by  Shep- 
herd to  the  granddaughter  Cora.  So  far  as  rested  upon  the 
grandfather  to  give  legal  direction  of  his  estate  he  vested  the 
fee  and  beneficial  ownership  of  one-fourth  of  his  estate  in  his 
daughter  Eliza.  This  result  followed  from  his  ownership, 
death  intestate  and  without  conveying  away  his  property  from 
his  heirs-at-law.  Of  course  it  would  have  been  competent 
for  him  to  give  by  deed  to  his  granddaughter  or  by  will  to 
devise  it  to  her,  but  he  did  neither,  he  died  intestate  allowing 
the  property  to  descend  to  and  vest  in  the  daughter  Eliza, 
leaving  only  a  naked  request  to  his  daughter  "  that  she  give 


52  NEW  YORK  PRACTICE  REPORTS. 

Champlin  agt.  Seeber. 

her  share  to  her  daughter  Cora,"  Instead  of  being  generous 
to  the  granddaughter  he  chose  to  be  just  to  his  daughter  and 
asked  her  to  be  generous  with  her  inheritance  and  give  it  to 
her  daughter  Cora. 

Even  with  such  a  request  she  ought  to  be  "  just  before  she 
was  generous."  She  kept  the  inheritance,  contracted  debt  in 
the  time  she  held  the  title  to  it,  allowing  her  creditor  to  trust 
her  in  reliance  upon  her  ability  by  reason  of  the  property  to 
pay  and  thus  created  an  equitable  lien  in  favor  of  the  creditor ; 
that  debt  ought  to  be  paid  before  she  gave  her  prope'rty  to 
another.  As  we  have  before  seen  it  was  Eliza's  property. 
The  conversation  with  the  grandfather  contemplated  that  it 
should  become  hers  by  operation  of  the  law  of  descents ;  the 
evidence  of  the  conversation  bears  out  this  view.  "  What 
part  he  gave  to  me  he  wanted  me  to  give  to  Cora  if  it  was 
given  to  me  ;  what  part  was  to  come  to  me ;  nothing  else  that 
I  remember."  . 

The  purpose  'of  the  grandfather  seemed  to  be  that  his 
daughter,  after  .she  got  the  property,  should  give  it  to  Cora 
instead  of  any  other  person.  But  he  deliberated,  died  and 
allowed  it  to  .descend  and  vest  in  law  absolutely  in  his  daugh- 
ter Eliza. 

This  view  of  the  evidence  in  this  case  distinguishes  the 
case  from  Lowery  agt.  Smith  ( supra ). 

The  defense  is  unavailing  against  the  creditor.  There 
must  be  a  judgment  declaring  the  deed  by  Eliza  to  Cora 
void  and  fraudulent  as  against  the  creditor's  judgment  and 
the  judgment  a  lien  upon  the  property  described  in  the  com- 
plaint. 

Judgment  ordered  accordingly. 
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STEPHEN  Y.  WHITE  agt.  DANIEL  DREW 

Stock  —  Contract  to  carry  —  Valuable  information  sufficient  consideration  to 
uphold  —  Statute  of  frauds. 

Reliable  information  as  to  facts  upon  which  the  future  price  of  a  stock 
will  depend,  is  a  sufficient  consideration  to  uphold  an  agreement  or  con- 
tract in  relation  to  such  stock.  Such  information  being  concededly  of 
great  value  is  just  as  effective  to  take  the  case  out  of  the  statute  of 
frauds  as  if  a  cash  payment  had  then  been  made. 

One  who  offers  a  reward  for  information  is  bound  by  his  contract  to  the 
person  who  responds  to  his  offer.  The  same  rule  applies  with  equal 
force  where  the  information  is  proffered  by  one  and  accepted  by  another 
under  a  contract  by,  him  to  carry  certain  stocks  for  the  benefit  and.  profit 
of  the  party  imparting  the  information. 

Where  plaintiff,  being  in  possession  of  valuable  information  in  relation  t© 
a  certain  stock  which  he  proposed  to  impart  to  defendant  upon  condi- 
tion that  if  defendant  should  consider  it  sufficiently  important  to  warrant 
his  acting  upon  it  he  (defendant)  should  hold  5,000  shares  of  such  stock 
at  cost  for  plaintiff's  account,  and  at  his  risk  and  subject  to  his  orders, 
for  a  period  of  sixty  or  ninety  days,  to  which  defendant  assented  and 
thereupon  plaintiff  imparted  said  information  which  defendant  accepted 
and  acted  upon,  pronouncing  it  the  best  "  point"  he  had  heard  of  in  a 
long  time : 

Held,  that  the  moment  the  information  was  given  and  the  transaction 
assented  to  by  defendant  it  was  an  executed  contract  and  the  defend- 
ant bore  the  same  relation  to  the  plaintiff,  in  regard  to  this  stock,  as 
stock  brokers  ordinarily  bear  to  the  customers  for  whom  they  are  car- 
rying stocks. 

The  plaintiff  became  the  owner  and  the  defendant  the  pledgee  of  the 
stock,  charged  also  with  the  further  duty  to  continue  to  carry  without 
margin  until  directed  to  sell  as  provided  by  the  agreement. 

The  title  to  the  stock  (5,000  shares)  was  in  the  plaintiff  and  he  was  entitled 
to  an  immediate  delivery  at  any  time  of  the  specific  stock  agreed  to  be 
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set  apart  and  held  by  defendant  for  him,  on  tendering  to  the  defendant 
the  price  agreed  upon  for  the  same,  with  accrued  interest. 

Kings  Special  Term,  June,  1878. 

THIS  was  a  motion  upon  the  minutes  to  set  aside  a  verdict 
in  favor  of  the  defendant  rendered  by  the  jury  by  direction 
of  the  court  and  for  a  new  trial. 

The  action  was  upon  a  promissory  note  made  in  March, 
1875. 

.The  sole, defense  was  a  counter-claim  for  an  amount  largely 
exceeding  the  amount  of  the  note  arising  out  of  a  joint  trans- 
action between  the  parties  in  the  stock  of  the  Rock  Island 
Railroad  Company  some  years  before  the  making  of  the  note. 

The  reply  admitted  the  counter-claim,  but  alleged  payment 
and  satisfaction  thereof  through  certain  transactions  Between 
the  parties  in  the  common  stock  of  the  Chicago  and  North- 
western Railway  Company  in  the  winter  and  spring  of  1873. 

The  reply  alleged,  and  plaintiff's  testimony  tended  to  show? 
that  it  was  agreed  when  the  transaction  in  Rock  Island  stock 
was  closed  (the  whole  loss  upon  which  was  paid  by  Drew  so 
that  White  became  his  debtor  for  one-half  thereof)  that  the 
parties  should  endeavor  to  retrieve  their  loss  by  some  future 
joint  speculation  in  that  or  some  other  stock. 

In  February,  1872,  White  became  possessed  of  valua- 
ble information  in  respect  to  an  approaching  contest  for  the 
control  of  the  Chicago  and  Northwestern  Railway  Company? 
and  also  became  satisfied  that  Drew  had  purchased,  and  was 
holding,  a  large  amount  of  the  common  stock  of  that  com- 
pany, a  portion  of  which  he  was  attempting  to  sell. 

Being  in  possession  of  such  information  White  called 
upon  Drew,  stated  his  belief  as  to  the  latter's  position,  and 
offered  to  communicate  the  information  to  him  upon  condi- 
tion that  if  Drew  should  consider  it  sufficiently  important  to 
warrant  his  acting  upon  it  he  would  countermand  his  orders 
to  sell  the  stock  and  hold  5,000  shares,  at  cost,  for  White's 
account,  and  at  his  risk  and  subject  to  his  orders,  for  a  period 


NEW  YORK  PRACTICE  REPORTS.  55 

White  agt.  Drew. 

of  sixty  or  ninety  days  for  the  purpose  of  making  up  his  share 
of  the  loss  on  the  Rock  Island  transaction. 

Drew  admitted  that  he  held  a  large  amount  of  the  stock, 
assented  to  White's  proposal  and  asked  him  to  impart  the 
information. 

White,  'thereupon,  told  Drew  what  he  had  learned  about 
two  pools  just  being  formed  to  buy  large  quantities  of  that 
particular  stock,  and  that  Drew  pronounced  the  "point" 
the  best  he  had  heard  of  in  a  long  time  and  immediately,  with 
White's  assistance,  countermanded  his  outstanding  orders  to 
sell  and  kept  his  stock. 

It  was  further  agreed  between  the  parties  that  if  the  stock 
should  decline  in  price  White  should  furnish  a  margin  for 
the  5,000  shares  to 'be  carried  for. his  account,  and  that  if  a 
profit  should  be  realized  on  those  shares  it  should  go  toward 
the  payment  of  his  indebtedness  to  Drew. 

The  price  of  the  stock  advanced  upwards  of  eleven  per 
cent  within  sixty  days,  and  that  a  settlement  was  then  had 
between  the  parties  by  which  White's  interest  in  the  5,000 
shares  was  transferred  to  Drew  in  satisfaction  of  White's  lia- 
bility on  account  of  the  former  speculation. 

The  defendant  moved  the  court  to  direct  a  verdict  in  his 
favor  for  the  excess  of  his  counter-claim  over  plaintiff's  claim, 
upon  the  grounds  that  the  agreement  set  up  in  the  reply  was 
void  under  the  statute  against  betting  and  gaming,  and  also 
under  the  statute  of  frauds. 

The  court  submitted  the  case  to  the  jury,  but  after  they  had 
failed  to  agree  directed  a  verdict  for  the  defendant  as  requested 
and  reserved  the  points  raised  by  the  defendant's  motion  for 
consideration  upon  a  motion  to  be'  made  by  plaintiff,  upon  the 
minutes,  for  a  new  trial. 

JS.  F.  Blair,  for  plaintiff. 

Al/oin  Bush  and  Freema/n  J.  Fithian,  for  defendant. 
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PEATT,  J.  —  As  the  cause  of  action  alleged  in  the  complaint 
and  the  counter-claim  are  respectively  admitted  by  the  answer 
and  reply,  and  the  only  real  subject  of  controversy'  is  the 
alleged  agreement  and  transaction  thereunder  set  out  in  the 
last  named  pleading,  it  was  deemed  advisable,  upon  the  failure 
of  the  jury  to  agree,  in  view  of  the  important  and  novel  legal 
questions  involved,  the  fact  that  the  jurors  failed  to  agree 
upon  a  verdict  and  the  heavy  expense  attending  such  a  trial, 
to  direct  a  verdict  for  the  defendant  for  the  excess  of  the 
counter-claim  over  the  amount  claimed  by  the  plaintiff,  in 
order  that  if,  after  full  argument,  I  should  conclude  that  the 
agreement  set  out  in  the  reply  is  void,  a  new  trial  would  be 
avoided,  and  if  I  should  come  to  a  contrary  conclusion,  the 
same  result  would  follow  as  if  the  verdict  had  not  been 
directed.  It  is  clear,  that  if  the  evidence  by  the  plaintiff  in 
support  of  his  reply,  assuming  it  to  be  true,  would  not  author- 
ize a  finding,  that,  as  matter  of  law,  would  constitute  a  pay- 
ment of  defendant's  counter-claim,  in  whole  or  in  part,  it  was 
folly  to  submit  the  case  to  a  jury,  and  the  defendant  is  entitled 
to  judgment  upon  the  verdict  so  directed. 

On  the  other  hand,  if  from  the  evidence  so  given  by  the 
plaintiff,  the  jury  might  have  drawn  conclusions  that  would 
constitute  a  valid  agreement,  going  to  extinguish  defendant's 
counter-claim,  he  is  entitled  to  have  the  benefit  of  a  jury  trial 
upon  the  questions  of  fact  involved. 

There  are  two  aspects,  then,  brought  to  view  in  this  motion 
to  set  aside  the  verdict  and  for  a.  new  trial. 

First,  what  conclusions  of  fact,  would  it  be  competent  for 
a  jury  to  draw  from  the  evidence  given  by  the  plaintiff,  and 
second,  do  such  conclusions,  as  matters  of  law,  constitute  a 
valid  defense  to  the  defendant's  counter-claim  ? 

In  order  to  consider  the  first  question  fairly  it  will  be 
necessary  to  quote,  somewhat  largely  from  the  testimony, 
aside  from  stating  the  undisputed  facts  of  the  case. 

Prior  to  February,  1872,  the  plaintiff  had  become  indebted 
to  defendant  in  the  sum  of  about  $50,000,  arising  out  of  stock 
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transactions,  which  he  claims  defendant  had  agreed  should 
be  liquidated  or  worked  out  by  future  speculations.  On  the 
tenth  of  that  month  the  plaintiff,  having  become  possessed  of 
certain  information  in  regard  to  the  probable  rise  in  the 
market  price  of  the  shares  of  the  capital  stock  of  the  North- 
western Railroad  Company,  had  an  interview  with  the 
defendant  in  which  the  following  conversation  took  place  : 

The  plaintiff  states  :  "  I  told  him  that  certain  facts  had  come 
to  my  knowledge."  "  That  feeling  confident  that  if  his  posi- 
tion was  what  I  thought  it  was  we  could  both  make  a  great 
deal  of  money  out  of  it,  and  before  I  would  tell  him  what 
it  was  I  said  to  him  that  I  should  want  him  to  promise  me 
that  when  I  named  his  position,  named  this  stock  and  named 
what  I  thought  he  was  (doing)  upon  it,  to  tell  me  first  whether 
I  was  correct  in  my  surmise  as  to  his  position  and  the  next 
thing  was  whether,  if  when  I  told  him  the  facts  that  had 
come  within  my  knowledge,  if  he  and  I  both  concurred  in 
the  view  that  it  was  going  to  advance  the  price  of  the  stock, 
that  then  he  would  allow  me  to  take  an  interest  of  5,000 
shares  in  the  stock  that  he  held,  if  he  held  it,  to  both  of  which 
preliminary  to  going  into  the  facts,  Mr.  Drew  assented — I 
then  told  him,"  &c.  Upon  receiving  the  information  defend- 
ant agreed  to  hold  and  carry  for  the  plaintiff  5,000  shares  at 
the  price  of  seventy-four  dollars  per  share  of  $100  each,  at  the 
same  time  pronouncing  the  information  of  great  value  and 
importance. 

There  can  be  no  doubt  of  .the  sufficiency  of  the  considera- 
tion. Reliable  information  as  to  facts  upon  which  the  future 
price  of  a  stock  will  depend  is  perhaps  the  most  valuable 
consideration  that  could  be  paid  to  an  operator.  In  the  pos- 
session of  the  plaintiff  it  would  enable  him  to  operate  with 
success.  When  he  imparted  it  to  defendant  the  latter  could  do 
the  same. 

The  knowledge  of  a  fact  cannot  be  called  "  mere  words." 
The  information  communicated  by  a  professional  man  has 
always  been  held  a  sufficient  consideration  to  sustain  assumpsit. 
VOL.  LVI  8 
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It  has  never  been  doubted  that  the  one  who  offers  a  reward 
for  information,  is  bound  by  his  contract  to  the  person  who 
responds  to  his  offer. 

This  information  was  concededly  of  great  value  and  was 
just  as  effective  to  take  the  case  out  of  the  statute  of  frauds  as 
if  a  cash  payment  had  then  been  made. 

The  moment  the  information  was  given  and  the  transaction 
assented  to  by  defendant  it  was  an  executed  contract  and  the 
defendant  bore  the  same  relation  to  the  plaintiff,  in  regard  to 
this  stock,  as  stock  brokers  ordinarily  bear  to  the  customers 
for  whon\they  are  carrying  stocks. 

The  plaintiff  became  the  owner  and  the  defendant  the 
pledgee  of  the  stock,  charged  also  with  the  further  duty  to 
continue  to  carry,  without  margin,  until  directed  to  sell  as 
provided  by  the  agreement. 

The  title  to  the  stock  (5,000  shares)  was  in  the  plaintiff  and 
he  wae  entitled  to  an  immediate  delivery  at  any  time  of  the 
specific  stock  agreed  to  be  set  apart  and  held  by  defendant 
for  him  on  tendering  to  the  defendant  the  price  agreed  upon 
for  the  same  with  accrued  interest. 

These  views,  if  correct,  -render  it  unnecessary  to  discuss  the 
objection  that  this  transaction  was  a  wager. 

The  stock  advanced  rapidly  in  price.  When  it  had  reached 
the  price  of  about  eighty-five  dollars  per  share  the  plaintiff 
and  defendant  had  an  interview  in  which  the  plaintiff  instructed 
the  defendant  to  close  the  transaction  in  one  of  three  ways,  to 
which  he  readily  assented. 

The  plaintiff  had  a  right  to  assume,  and  he  testifies  that  he 
did  assume,  that  the  transaction  was  closed  and  the  profits 
applied  in  extinguishment  of  defendant's  claim  against  him. 

The  fact  that  defendant  subsequently  said  he  had  forgotten 
to  sell  the  stock  does  not  imply  that  he  thereby  proposed  to 
continue  to  hold  it  for  plaintiff,  or  that  he  then  had  it  even. 
Neither  does  it  follow  that  he  had  not  adopted  one  of  the 
other  courses  authorized,  viz.,  taken  the  stock  upon  his  own 
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account  at  the  market  price  and  credited  plaintiff  with  the 
profits. 

On  the  contrary,  the  fact  that  he  did  not  tender  the  stock  to 
the  plaintiff  nor  sell  it  shows  satisfactorily  that  he  did  elect 
to  adopt  the  latter  alternative.  . 

The  defendant  had  agreed  to  close  the  transaction  in  one  of 
the  ways  directed  by  the  plaintiff,  and  the  plaintiff  relied  upon 
th#t  agreement. 

It  seems  to  me  clear  that  defendant  is  estopped  from  alleg- 
ing that  he  did  not  carry  out  his  agreement. 

Furthermore,  from  the  subsequent  conversations  and  deal- 
ings between  the  parties  a  jury  must  be  satisfied  that  defendant 
intended  to  charge  himself  with  the  stock.  He  acknowledged 
the  extinguishment  of  the  indebtedness  by  the  profits  of  the 
transaction,  to  which  plaintiff  was  entitled,  at  a  time  when 
the  latter  could  have  secured  a  result  much  more  favorable  to 
himself  if  defendant  had  not  practically  agreed  that  the  stock 
was  disposed  of  in  one  of  the  methods  directed. 

Again,  it  does  not  appear  that  defendant  ever  afterwards 
claimed  that  plaintiff  was  the  owner  of  the  stock,  or  that 
he  was  continuing  to  carry  it  for  him.  It  does,  however, 
fairly  appear  that  defendant,  in  consequence  of  having  large 
amounts  of  the  stock,  did  not  desire  the  plaintiff's  stock  should 
be  thrown  suddenly  upon  the  market,  and  therefore  he  might 
well  have  taken  it  himself  to  avoid  that  result. 

Whether  an  actual  entry  was  made  in  the  books  of  account 
or  elsewhere  showing  this  disposition  is  immaterial. 

It  was  doubtless  defendant's  intention  to  do  so,  and  the 
intention  was  consummated  by  his  having  possession  of,  and 
exercising  control  over,  the  stock. 

As  he  already  had  possession  a  formal  delivery  of  the  stock 
certificates  to  retransfer  to  him  the  title  was  unnecessary. 

It  follows,  from  these  views,  that  the  verdict  must  be  set  aside 
and  new  trial  granted. 
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SUPREME  COURT. 

In  the   Matter    of    ONE    HUNDRED    AND    TWENTY-SEVENTH 

STREET. 

Street  openings  —  Eminent  domain  —  Constitutionality  of  statute  of  1813. 

The  provision  contained  in  chapter  86,  Laws  of  1813,  regulating  the  open- 
ing of  streets,  avenues  and  public  places  in  the  city  of  New  York  that  com- 
missioners of  estimate  and  assessment  shall  not  allow  compensation  for 
any  building  erected,  in  part  or  in  whole,  upon  any  street,  avenue,  public 
square  or  place  laid  out  upon  the  map  or  plan  of  the  city,  after  the  filing 
of  the  map,  does  not  conflict  with  section  6  of  article  1  of  the  Constitu- 
tion, which  provides  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation 

Special  Term,  September,  1878. 

MOTION  to  confirm  report  of  commissioners  of  estimate  and 
assessment. 

The  commissioners  of  streets  and  roads  appointed  by  chap- 
ter 115,  Laws  of  1807,  on  the  1st  day  of  April,  1811,  filed  a 
map  laying  out  the  city  of  JSTew  York  north  of  Houston 
street. 

On  said  map  a  street,  designated  as  One  Hundred  and 
Twenty-seventh  street,  was  laid  out,  and  upon  the  map  relay- 
ing out  a  portion  of  said  city,  filed  March,  1868,  by  the  Central 
Park  commissioners  .the  said  street  was  retained.  This  pro- 
ceeding was  then  instituted  by  the  department  of  public  works 
on  behalf  of  the  city  to  acquire  title  to  the  land  in  said  street 
for  public  use,  and  commissioners  of  estimate  and  assessment 
were  appointed  by  the  supreme  court.  On  the  2d  day  of 
August,  1878,  the  commissioners  presented  their  report  to  the 
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court  for  confirmation.  By  their  report  an  award  was  made 
to  the  estate  of  John  McArthur  for  so  much  of  his  land  as 
was  required  or  taken,  but  nothing  was  allowed  for  the  build- 
ings upon  said  land.  The  commissioners  stated  as* their  reason 
for  so  doing  that  the  said  building  was  erected  after  the  filing 
of  the  city  map  in  1811. 

James  A.  Deering,  opposed. 

I.  The  provision   of  the  street  opening  act  of  1813,   by 
which  the  commissioners  have  been  guided,  is  in  conflict  with 
article  1,  section  6  of  the  Constitution  of  this  state.     "  Nor 
shall  private  property  be  taken  for  public  use  without  just 
compensation."     Until  the  report  of  the  commissioners  is  con- 
firmed the  city  acquires  no  right  or  title  in  and  to  the  land 
within  the  street  lines,  nor  are  owners  entitled  to  compensa- 
tion until  that  event  (Matter  of  Parade  Ground,  60  JV.  Y., 
319 ;  Matter  of  Anthony  Street,  20  Wend.,  618).     The  survey 
and  mapping  are  not  a  taking,  and  until  the  report  is  con- 
firmed the  city  has  no  power  to  enter,  to  use,  grade  or  other- 
wise interfere  with  the  possession  or  use  of  the  owner.     The 
^alue  of  land  consists  principally  in  the  power  and  right  to 
use  it,  and  that  right  cannot  be  restricted  or  qualified  (Seaman 
agt.  Hicks,  8  Paige  R ,  656 ;   Corporation  agt.  Mapes,  6. 
Johns.  Ch.  R.,  46 ;  Varick  agt.  Smith,  5  Paige   Ch.,  146, 
159 ;  Matter  of  Central  Park  Extension,  16  AUb.  Pr.,  65). 
The  statute,  by  attempting  to  deprive  the  owner  of  the  right 
to  use  for  an  indefinite  period  of  time,  is  clearly  unconstitu- 
tional (Moale  agt.  Baltimore,  5  Md.,  314 ;  Matter  of  Central 
Park,  16  Abb.  Pr.,  65).     The  statute  of  1813  is  only  in  force 
in  so  far  as  it  does  not  conflict  with  the  present  Constitution 
(Detmold  agt.  Drake,  46  N.  Y.,  318). 

II.  The  provision  of  the  act  of  1813  is  unconstitutional  for 
the  additional  reason  that  it  is  in  conflict  with  section  7  of 
article  1.     "  When  private  property  shall  be  taken  for   any 
public  use  the  compensation  to  be  made  therefor,  when  such 
compensation  is  not  made  by  the  state,  shall  be  ascertained  by 
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a  jury  or  by  not  less  than  three  commissioners  appointed  by 
a  court  of  record  as  shall  be  prescribed  by  law."  This  section 
vests  in  the  commissioners  the  sole  power  of  determining  what 
is  just  compensation  and  what  circumstances  are  to  be  consid- 
ered by  them  in  making  such  estimate.  The  commissioners 
are  to  value  the  property  at  the  time  it  is  taken,  and  the 
provision  in  question,  by  attempting  to  remove  from  their 
consideration  the  value  of  a  portion  of  such  property  and 
directing  them  as  to  what  they  shall  estimate,  is  a  legislative 
attempt  to  determine  what  compensation  shall  be  allowed. 

The  power  to  ascertain  is  vested  in  the  commissioners 
exclusively  and  consists  in  the  right  to  consider  every  element 
of  value  of  the  whole  property  taken,  and  that  right  cannot 
be  confined  or  limited  by  the  legislature.  Action  by  the  leg- 
islature would  be  an  attempt  to  violate  the  Constitution  by 
usurping  powers  it  withholds.  The  prohibition  of  the  act  of 
1813  is  opposed  to  the  discretion  and  judgment  vested  by  the 
Constitution  in  the  commissioners  (Rochester  Waterworks  agt. 
Wood,  60  Barb.,  137 ;  Menges  agt.  Albany,  56  New  York, 
374 ;  House  agt.  Rochester,  15  Barb.,  517 ;  Clark  agt.  Utica, 
18  id.,  45  ;  Beekman  agt.  R.  R.  Co.,  3  Paige,  45). 

Josiah  Porter,  for  Mary  McArthur,  opposed. 

William  C.  Whitney,  counsel  to  corporation,  for  motion, 
cited  In  the  Matter  of  Furman  Street  (17  Wend.,  649) ;  Mat- 
ter of  Wall  Street  (17  Barb.,  617  et  seq.). 

DANIELS,  J.  —  The  objection  taken  to  the  motion  to  con- 
firm the  report  of  the  commissioners  of  estimate  and  assessment 
is,  that  they  failed  to  allow  as  damages  the  value  of  certain 
buildings  required  to  be  removed  in  opening  and  working  the 
street.  The  commissioners  'declined  to  award  damages  for 
these  buildings  for  the  reason  that  the  street  had  been  laid  out 
on  the  map  filed  of  that  part  of  the  city  in  which  it  is  situ- 
ated previous  to  the  year  1813,  and  by  the  terms  of  the  act 
passed  in  that  year,  110  compensation  was  to  be  allowed  in 
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opening  such  streets  for  the  value  of  buildings  erected  upon 
the  grounds  designated  as  streets  on  the  map  of  the  city 
which  had  been  so  filed  {Laws  of  1813,  chapter  86,  sec.  178  ). 

The  provisions  of  this  act  were  expressed  in  it  in  the  follow- 
ing terms  :  ''  Provided  also  that  it  shall  not  be  lawful  for  the 
said  commissioners  of  estimate  and  assessment  to  be  appointed 
under  and  by  virtue  of  this  act  to  allow  any  sum  or  com- 
pensation whatsoever  for  any  building  or  buildings  which,  at 
any  time  subsequently  to  the  filing  of  the  maps  mentioned  in 
the  fifth  section  of  the  said  last  mentioned  act  ( chap.  115, 
Laws  of  1807  ),  may  have  been  built,  placed  or  erected  in  part 
or  in  whole,  on  any  such  street,  avenue,  public  square  or 
place,  laid  out  by  the  said  commissioners  of  streets  and  roads 
in  the  city  of  New  York,  under  and  by  virtue  of  the  last 
mentioned  act. 

No  question  was  made  but  that  the  map  of  these  had  been 
properly  made  out  and  filed,  and  the  streets  designated  thereon, 
as  that  had  been  provided  for  by  the  preceding  act  men- 
tioned in  this  section  of  the  act  of  1813.  But  the  facts  were 
conceded  to  be  that  the  map  had  been  legally  made  out  and 
filed,  and  that  this  was  one  of  the  streets  laid  out  and  desig- 
nated upon  it.  But  the  objection  taken  to  the  confirmation  of 
these  proceedings  has  been  placed  upon  the  ground  that  this 
provision  of  the  act  of  1813  was  practically  abrogated  by  the 
adoption  of  the  Constitution  of  18-16. 

The  buildings  were  placed  upon  the  land  designated  as  such 
streets  after  the  adoption  of  this  Constitution,  and  not  many 
years  before  these  proceedings  were  instituted.  The  precise 
period  of  time  when  they  were  put  up  is  not  important.  It  is 
only  material  for  the  consideration  of  the  objection  presented, 
that  the  streets  had  been  laid  out  upon  the  map  made  and  filed 
before  the  enactment  of  the  law  of  1813,  and  that  the  build- 
ings for  which  compensation  has  been  claimed  were  placed 
upon  the  street  after  the  adoption  of  the  Constitution  of  1846, 
and  while  its  provisions  were  in  full  force  and  effect. 

In  support  of  the  objection  made,  it  has  been  urged  that 
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this  portion  of  the  act  of  1813  is  in  conflict  with  that  part  of 
section  6  of  article  1  of  the  Constitution,  which  declared 
that  private  property  shall  not  be  taken  for  public  use  with- 
out just  compensation.  From  that  it  has  been  urged  that  the 
owners  of  the  land  designated  to  be  devoted  to  the  purposes 
of  the  street,  had  the  right  to  use  it  the  same  in  all  respects 
as  though  no  street  had  been  mentioned  to  be  laid  over  it. 
But  neither  this,  nor  any  other  provision  of  the  Constitution, 
in  terms,  or  by  any  clear  implication,  assumed  the  existence 
of  any  such  right. 

The  land  devoted  to  the  street  did  remain  in  the  owner 
until  it  was  actually  appropriated  by  legal  proceedings  to  the 
use  of  the  public  as  a  street  and  proper  compensation  was  pro- 
vided for  it.  But  before  that  it  had  been  affected  by  a  valid 
law  at  the  time  when  it  was  enacted,  depriving  the  owner  of 
compensation  for  buildings  afterwards  placed  upon  it.  At 
that  time  the  legislative  authority  was  unrestricted  and 
undoubted  in  this  respect,  and  the  act  was  within  the  acknowl- 
edged and  proper  scope  of  legislative  authority  ;  and  it  was 
enacted  to  meet  what  was  then  believed  to  be  the  wants  and 
to  provide  for  the  protection  of  the  public  interests  in  what 
it  was  then  believed  would  soon  become  a  large  and  important 
commercial  city.  Its  object  was  to  make  suitable  provisions 
for  its  future  enlargement  and  expansion;  and  the  policy  of  it, 
while  it  was  not  prejudicial  to  the  property  owners,  was  not 
unreasonably  generous  to  the  public.  It  declared  and  defined 
the  prospective  rights  and  interests  of  both ;  for  it  defined 
the  property  which  the  owners  could  securely  improve,  and 
that  which  the  public  should  afterwards  use.  The  future 
rights  of  both  were  at  once  established,  and  its  policy  became 
interwoven  with  the  future  growth  of  the  city.  It  took  effect 
at  once,  and  to  that  extent,  and  when  there  was  no  obstacle  in 
the  way  of  its  enactment,  it  affected  the  property  subject  to 
its  provisions.  To  that  extent  it  became  an  executed  law 
when  no  constitutional  impediment  whatever  could  be  supposed 
to  stand  in  its  way. 
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Afterwards  the  Constitution  of  1821  was  adopted,  with 
the  same  provision  in  it  restraining  the  taking  of  private  prop- 
erty for  public  use  without  compensation,  as  was  repeated  in 
the  Constitution  of  1846.  It  was  expressed  in  the  same 
terms  in  both  these  instruments,  and  still  they  were  not  con- 
sidered when  in  the  first  to  be  in  conflict  with  this  prohibition 
of  the  act  of  1813.  That  is  evident  from  the  further  pro- 
vision declaring  that  such  acts  of  the  legislature  of  this  state, 
as  are  now  in  force,  shall  be  and  continue  the  laws  of  this 
state,  subject  to  such  alterations  as  the  legislature  shall  make 
concerning  the  same  (Const.  1821,  art.  7,  sections  7,  13).  It  is 
entirely  evident  from  this  that  the  framers  of  that  Constitu- 
tion did  not  consider  that  there  was  any  conflict  between  this 
provision,  providing  for  the  inviolability  of  private  property, 
and  that  made  by  the  act  of  1813,  concerning  the  future 
opening  of  the  streets  laid  out  over  this  portion  of  the  city, 
and  if  it  was  not  in  conflict  with  that  Constitution,  it  seems 
to  follow  that  it  should  not  be  held  to  be  so  with  the  same 
provision,  when  it  has  been  simply  reasserted  in  the  Constitu- 
tion of  1846.  That  this  provision  of  the  act  of  1813  did 
not  conflict  with  the  declaration  made  in  the  Constitution  of 
1821  is  further  apparent  from  the  decision  which  was  made 
In  the  Matter  of  JFwrma/n  Street  (17  Wend.,  649),  which, 
with  the  other  cases  of  Jackson  agt.  Mayor  of  Brooklyn, 
and  Hicks  agt.  Mayor  of  Brooklyn,  are  stated  to  have  been 
affirmed  by  the  court  of  errors  of  this  state  (Matter  of  Wall 
Street,  17  Barb.,  617,  632,  640),  and  which  would  not  have 
taken  place  if  the  acts  of  the  nature  of  1813  had  been  super- 
seded by  any  thing  contained  in  the  Constitution  so.  soon  suc- 
ceeding them.  These  cases  have  been  questioned,  but  never 
overruled.  And  they  certainly  cannot  be  disregarded  as 
authority,  as  long  as  the  Constitution  so  clearly  declared  that 
the  existing  acts  of  the  legislature  should  all  remain  in  force 
until  the  new  legislature  deemed  it  proper  to  change  them. 
No  such  change  was  at  any  time  made  in  this  provision  of  the 
act  of  1813,  and  accordingly  it  continued  in  force,  and  so 
VOL.  LVJ  9 


G6  NEW  YORK  PRACTICE  REPORTS. 

Matter  of  One  Hundred  and  Twenty-seventh  Street. 

remained,  although  the  Constitution  was  in  full  force,  declar- 
ing that  private  property  should  not  be  taken  for  public  use 
without  compensation.  The  prohibition  of  compensation  for 
buildings  placed  within  the  bounds  defined  for  the  streets  by 
the  map  filed  previous  to  1813,  was  regarded  as  not  in  conflict 
with  what  the  Constitution  had  provided  upon  this  subject ; 
no  change  in  this  respect  was  made  in  the  Constitution  of 
1846  ;  but  it  was  further  declared  that  "  such  acts  of  the  legis- 
lature of  the  state  as  are  not  in  force  shall  be  and  continue 
the  law  of  the  state,  subject  to  such  alterations  as  the  legis- 
lature shall  make  concerning  the  same ;  but  all  such  parts  of 
the  common  law,  and  such  of  the  said  acts,  or  parts  thereof 
as  are  repugnant  to  this  Constitution  are  hereby  abrogated  " 
{Article  1,  sections  6,  17).  This  last  sentence  was  the  only 
addition  upon  this  subject  which  was  made  in  the  last  Consti- 
tution beyond  that  which  was  contained  in  the  preceding  Con- 
stitution, and  it  requires  no  different  rule  of  construction,  for 
as  the  prohibition  that  private  property  should  not  be  taken 
for  public  use  without  compensation  was  not  repugnant  to 
the  act  of  1813,  when  it  existed  in  the  first  Constitution,  it 
certainly  did  not  become  any  more  so  afterwards  by  reason 
of  its  repetition  in  the  Constitution  of  1846. 

A  preceding  act  does  not  become  repugnant  to  another 
afterwards  enacted,  when  they  may  both  be  maintained  and 
enforced  together.  This  is  a  very  well-settled  principle  of 
construction  (Bowen  agt.  Leare,  5  ffill,  221  -  225  ;  Wallace 
agt.  Bassett,  41  Barb.,  92-96) ;  and  though  most  commonly 
applied  to  the  interpretation  of  statutes,  it  is,  nevertheless, 
equally  applicable  to  the  consideration  of  the  effect  of  consti- 
tutional provisions. 

Both  the  statute  of  18X3  and  the  Constitution  of  1846  may 
be  at  the  same  time  enforced,  concerning  the  same  subject 
matter ;  for  private  property  is  not  taken  for  public  use  with- 
out compensation,  by  means  of  a  statutory  enactment  that, 
after  it  has  been  laid  out  as  a  highway,  it  shall  not  be  .built 
upon  by  the  owner  at  the  expense  of  the  public,  and  if  built 
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upon  in  violation  of  the  prohibition,  that  he  shall  not  be  paid 
for  the  buildings,  the  removal  of  which  his  own  act  has  ren- 
dered necessary. 

Authorities  have  been  cited  in  support  of  objection  taken 
to  the  confirmation  of  the  report  of  the  commissioners,  but 
in  none  of  them  can  any  thing  be  found  warranting  the  appli- 
cation of  a  different  or  broader  construction  of  this  provision 
of  the  Constitution  than  that  already  suggested.  The  act  can- 
not be  held  to  be  repugnant  to  the  Constitution,  after  it  was 
so  long  maintained  in  harmony  with  the  same  provision,  while 
it  was  contained  in  the  Constitution  preceding  the  present  one. 
In  each  the  same  solicitude  was  manifested  for  the  protection 
of  private  rights.  And,  as  this  law  was  held  to  be  valid  under 
one,  and  was  so  in  substance  declared  by  its  own  language,  it 
should  not  be  held  repugnant  to  the  same  restraint  wljen 
included  in  the  other.  The  motion  made  to  confirm  the  report 
must  accordingly  be  granted,  and  the  objection  overruled,  but 
without  costs. 
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K  Y.  COMMON  PLEAS. 

SUSAN  E.  ABBETT  agt.  GEORGE  FREDERICK. 

Pawnbrokers  —  their  liability. 

A  pawnbroker  is  liable  only  for  ordinary  diligence,  and  where  his  place 
of  business  is  broken  into  and  articles  pledged  are  taken  therefrom  he  is 
not  liable,  if  he  exercised  ordinary  diligence. 

General  Term,  May,  1876. 

APPEAL  from  a  judgment  of  one  of  the  district  courts,  in 
favor  of  the  defendant. 

George  C.  Furman,  for  plaintiff  and  appellant. 
H.  E.  Farnsworth,  for  defendant  and  respondent. 

YAN  BKTTNT,  J.  —  The  defendant  in  this  action  is  a  licensed 
pawnbroker,  having  his  place  of  business  at  No.  128  Bleecker 
street,  New  York  city. 

The  plaintiff,  prior  to  the  7th  day  of  October,  1875,  obtained 
loans  from  the  defendant,  and  as  security  for  the  repayment 
of  the  same,  pledged  a  gold  brooch,  two  (2)  silver  watches, 
one  pair  of  ear-rings  and  one  pair  of  sleeve  links.  This  prop- 
erty was  kept  by  the  defendant  in  a  drawer  locked  under- 
neath his  counter.  On  the  night  of  the  seventh  of  October, 
the  defendant's  shop  was  broken  into  by  burglars,  and  these 
pledges,  together  with  a  great  quantity  of  other  property  was 
stolen,  and  this  action  was  brought  to  recover  the  value  of 
plaintiff's  pledges. 

The  rule  laid  down  in  the  case  of  Arent  agt.  Squires  (1 
Daly,  347),  that,  "in  cases  of  pawn  or  pledge  all  that  has 
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ever  been  required  since  the  days  of  Bracton,  by  the  common 
law  on  the  part  of  the  pawnee  has  been  that  which  is  required 
of  warehousemen,  the  exercise  of  ordinary  diligence  "  is  the 
law  which  must  govern  this  case. 

It  is  established  by  the  evidence  beyond  dispute  that  the 
property. was  taken  by  burglars  who  broke  into  the  defend- 
ant's place  of  business,  and  the  only  question  which  remained 
to  be  determined  was  one  of  fact,  viz.,  did  the  defendant 
exercise  ordinary  diligence  in  his  care  of  the  property  of  the 
plaintiff  ? 

This  question  of  fact  the  justice  found  in  favor  of  the  de- 
fendant. 

There  is  evidence  in  the  case  which  justifies  such  a  finding, 
and  this  court,  upon  appeal,  must  be  governed  by  such 
finding. 

Judgment  must  be  affirmed. 

KOBESTSON,  P.  J. :    I  concur. 
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SUPKEME  -COTJKT. 

THE  SHELDON  HAT  BLOCKING  Co.,  plaintiff,  agt.  THE  EICK- 
MEYER HAT  BLOCKING  Co.,  ARCHIBALD  T.  FINN  and 
CHARLES  ATWOOD,  defendants. 

Corporation  —  Power  of  trustees  —  transfer  of  property  to  pay  debts  —  delay 
in  seeking  equitable  relief. 

Directors  and  trustees  of  a  corporation  are  its  agents  to  advance  the  pur- 
poses and  objects  of  its  organization,  and  they  have  no  authority,  in 
virtue  of  their  office,  to  perform  acts,  which  to  all  intents  and  purposes, 
terminate  the  corporation  by  taking  away  from  it  the  power  to  accom- 
plish the  object  of  its  formation.  But,  while  this  is  true,  yet  it  is  the 
duty  of  the  trustees  of  a  corporation  to  pay  its  debts  and  to  apply  the 
corporate  property  to  this  end,  although  it  should  exhaust  them,  and 
thus  disable  the  corporation  from  carrying  on  its  business. 

The  plaintiff,  a  corporation  formed  for  the  purpose  of  blocking  and  shap- 
ing hats,  and  making  and  licensing  machines  for  stretching  hats,  for 
which  it  had  letters  patent,  was  prosecuted  in  the  federal  courts  by  the 
defendant  corporation,  for  an  infringement  of  its  letters  patent  for 
'stretching  hats;  the  action  resulted  in  a  decree  by  which  it  was  adjudged 
that  the  plaintiff's  process  was  an  infringement  of  the  defendant's  pro- 
cess, and  it  was  perpetually  enjoined  from  using  the  same,  and  it  was 
adjudged  to  pay  the  sum  of  $97,000  as  damages  for  the  infringement, 
which  plaintiff  was  unable  to  pay. 

Whereupon  the  trustees  of  the  plaintiff  entered  into  negotiations  with 
the  trustees  of  the  defendant  corporation  for  a  settlement  of  the  dam- 
ages, which  resulted  in  an  agreement  that  the  plaintiff  should  transfer 
to  the  defendant  corporation  its  patents  for  blocking,  as  well  as  those 
for  stretching  hats,  which  latter  had  been  adjudged  to  be  an  infringe- 
ment, in  payment  and  discharge  of  the  judgment  for  damages,  and 
which  agreement  was  consummated  by  such  transfer. 

Held,  in  an  action  brought  five  years  thereafter  in  the  name  of  the  plain- 
tiff corporation  to  set  aside  such  transfer  as  fraudulent  and  as  ultra  vires, 
that  the  transfer  was  valid  and  should  be  upheld,  it  not  appearing  that 
the  plaintiff  had  at  the  time  any  other  means  of  paying  the  judgment; 
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and  no  offer  being  made,  even  now,  to  pay  the  same,  and  no  readiness- 
or  ability  to  do  so  being  alleged  in  the  complaint: 

Further,  that  as  to  the  patent  for  stretching  hats,  the  offending  patent, 
which  could  no  longer  be  used  by  the  plaintiff,  it  was  just,  under  the 
circumstances,  that  it  should  be  surrendered  and  that  the  process  for 
blocking  hats,  which  could  only  be  profitably  used  in  connection  with 
the  stretching  process,  had  no  such  value  as  to  approximate  to  the 
amount  of  the  judgment  for  damages ;  and  that  in  making  the  transfer 
the  trustees  of  the  plaintiff,  who  directed  it,  did  nothing  more  than 
apply  its  only  available  means  to  the  payment  of  an  acknowledged 
indebtedness,  and  that  the  value  of  the  property  transferred  was  not  in 
excess  of  the  amount  of  the  claim  of  defendant. 

Also,  held,  that  the  transfer  was  not  void  under  the  provisions  of  the 
Revised  Statutes  (part  1,  chap.  18,  tit.  4,  sec.  4)  forbidding  the  assign- 
ment by  a  corporation  of  its  property  in  contemplation  of  insolvency. 

The  effect  of  delay  in  seeking  equitable  relief  in  cases  of  this  character 
considered. 

Special  Term,  July,  1878. 

George  Ticknor  Curtis,  for  plaintiff. 

Luther  R.  Marsh,  for  defendant  Eickmeyer  company. 

Edward  T.  Bartlett,  for  defendant  Finn. 

VAN  YORST,  J.  —  The  complaint  in  this  action  charges,  that 
certain  assignments,  made  on  the  behalf  of  the  plaintiff,  and 
executed  by  Finn,  the  president  of  the  plaintiif  to  the  defend- 
ant corporation,  of  divers  letters  patent  and  licenses,  on  the 
5th  day  of  May  1873,  were  fraudulently  made,  in  pursuance 
of  secret  and  fraudulent  negotiations,  between  himself  and 
officers  of  the  defendant  corporation,  and  without  the 
knowledge  or  consent  of  his  co-trustees,  and  in  furtherance 
of  efforts  on  the  part  of  the  defendant  corporation  to  obtain 
and  acquire  the  patents  and  property  of  the  plaintiff ;  that 
the  acts  of  making  and  receiving  the  assignments,  were 
illegal  and  void,  and  it  is  asked,  that  they  be  set  aside,  and 
the  property  restored  to  the  plaintiff. 
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The  evidence  establishes  that  the  plaintiff  was  organized  as 
a  corporation,  under  the  statutes  of  New  York,  for  the  purpose, 
among  other  things,  of  blocking  and. shaping  fur  and  wool 
hats,  and  that  part  of  its  business  was  making  and  licensing 
machines  for  stretching  and  blocking  hats. 

The  articles  of  incorporation  were  filed  September  20, 
1868. 

The  capital  stock  of  the  corporation  was  $300,000,  divided 
into  3,000  shares  of  $100  each.  No  casli  capital  appears  to 
have  been  paid  in,  but  the  stock  was  issueVl  in  payment  for 
letters  patent,  which  were  transferred  to  it. 

One  of  the  patents  owned  by  the  plaintiff  was  for  stretch- 
ing the  brims  and  tips  of  hat  bodies,  the  others  were  for  block- 
ing hats. 

The  defendant  corporation  was  also  engaged  in  the  business 
of  granting  licenses  for  both  stretching  and  blocking  hats 
under  its  own  patents. 

In  the  year  18TO  the  defendant  corporation,  commenced  an 
action  in  the  federal  court,  against  the  plaintiff,  charging  it 
with  infringing  its  patents,  for  stretching  the  brims  and  tips 
of  hats. 

This  action  resulted  in  a  decree  made  on  or  about  the  31st 
day  of  January  1ST3,  by  which  it  was  adjudged  that  the  plain- 
tiff's process  was  an  infringement  of  the  defendants'  patent 
for  stretching  hats,  and  a  perpetual  injunction  was  issued  there- 
upon against  the  plaintiff  and  certain  persons,  its  licensees, 
who  were  joined  as  defendants  with  it. 

Bv  the  decree,  it  was  referred  to  a  master  to  ascertain  and 

« 

report  the  damages  sustained  by  the  plaintiff  in  that  action, 
occasioned  by  the  infringement  of  its  patents,  and  on  or  about 
the  16th  day  of  April,  18T3,  the  master  reported  damages 
against  the  plaintiff,  in  the  action,  to  the  amount  of  $97,000, 
and  upwards. 

About  the  time  of  the  commencement  of  the  action  in  the 
federal  court  the  plaintiff  herein  was  advised  by  one  6r  more 
patent  experts,  that  their  process  was  an  infringement  of  the 
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defendants'  patent,  and  during  the  pendency  of  the  action,  and 
particularly  after  the  decree  ordering  the  injunction,  and 
while  the  proceedings  were  pending  before  the  master,  the 
officers  of  the  plaintiif  became  apprehensive  of  the  result 
of  the  reference,  and  overtures  were  made  on  its  behalf  to 
the  defendant  corporation  for  some  arrangement  by  which 
they  could  use  the  defendants'  process  for  stretching  hats. 

Stockholders  of  plaintiff,  engaged  in  the  business  of  hat 
making,  shared  this  apprehension,  and  were  anxious  that  some 
arrangement  might  be  made  with  the  defendant  corporation. 

But  no  settlement  or  arrangement  could  be  effected,  which 
involved  the  right  on  the  plaintiff's  part,  in  any  way,  to  use 
the  defendants'  process. 

About  the  time  the  plaintiff's  officers  were  advised  of  the 
master's  report,  the  active  trustees  thereof  consulted  Charles 
M.  Keller,  Esq.,  their  counsel  in  the  action,  who,  in  substance, 
advised  them  that  the  only  course  open  to  them,  in  so  far  as 
a  legal  contest  was  concerned,  was  to  give  security,  which 
would  be  in  double  the  amount  of  the  sum  reported  by  the 
master,  and  appeal  from  the  judgment. 

It  is  quite  clear  that  the  plaintiff  was  unable  to  furnish 
this  security,  even  had  its  officers  been  disposed  to  adopt  the 
course  suggested  by  Mr.  Keller.  The  plaintiff  had  no  prop- 
erty, except  its  patent,  and  some  machinery  for  blocking  and 
stretching  hats,  which  were  in  the  hands  of  its  licensees,  and 
no  moneys  except  some  few  thousand  dollars  due  from  the 
licensees. 

The  magnitude  of  the  sum  reported  by  the  master 
seemed  an  insurmountable  difficulty,  and  the  result  of  the  liti- 
gation in  the  federal  court,  rendered  the  prosecution  of  the 
plaintiff's  business  entirely  hopeless,  unless  some  arrangement 
could  be  yet  made  with  the  defendant  corporation,  by  which 
the  right  to  use  its  patent  might  in  some  way  be  secured. 

Atwood,  one  of  the  trustees  of  the  plaintiff,  with  Finn  its 
president,  called  upon  Mr.  Sheather,  the  representative  of  the 
defendant  corporation,  who  had  the  matter  in  charge,  to  learn 
VOL.  LVI  10 
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what  arrangement  or  settlement  might  yet  be  made.  Sheather 
refused  all  compromise.  The  defendant  corporation  felt  ag- 
grieved at  the  plaintiffs  infringement  of  its  rights.  Sheather 
insisted  upon  the  payment  of  the  whole  amount  ;  if  not  paid, 
he  in  substance  said,  that  he  would  sell  all  the  plaintiff's  prop- 
erty, and  invoke  extreme  measures.  His  manner  was  earnest. 

Atwood  then  gave  the  matter  up  ;  to  use  his  own  language 
"  gave  up  the  ship."  Sheldon,  another  trustee,  had  advised 
with  the  defendants'  officers  before  this,  but  could  secure  no 
arrangement. 

After  the  interview  with  Sheather,  Atwood  told  Finn,  the 
president  of  the  plaintiff,  that  he  must  settle  the  matter  the 
best  way  he  could. 

Failing  to  secure  any  other  terms,  the  president  offered, 
finally,  to  convey  to  the  defendant  corporation  all  the  plain- 
tiff's letters  patent  for  blocking  and  stretching  hats,  and  the 
outstanding  licenses,  in  satisfaction  of  the  defendants'  claim 
for  damages,  which  proposition  was  accepted. 

The  substance  of  this  agreement,  before  it  was  carried  form- 
ally into  effect,  was,  by  the  president,  communicated  to 
Sheldon.  The  settlement  was  distasteful  to  him,  but  as  he 
himself  has  testified,  there  were  no  stockholders  of  means  to 
resist,  and  one  or  more  of  the  stockholders  informed  Sheldon 
that  they  weuld  be  compelled  to  submit  to  such  terms.  Pearce, 
a  stockholder  and  licensee,  and  a  defendant  in  the  'action,  also, 
finally  so  stated.  Transfers  were  accordingly  made  to  the 
defendant  corporation  of  the  plaintiffs  patents  and  outstanding 
licenses,  and  a  release  was  drawn  and  executed  of  the  defendants' 
claim,  to  the  damages  awarded. 

By  the  terms  of  the  settlement,  the  defendant  corporation 
was  to  collect  the  sums  due  from  licensees,  and  pay  over  to 
the  plaintiff,  such  as  had  accrued  up  to  the  1st  day  of  April, 
1873,  which  they  subsequently  did.  The  sum  paid  to  the 
president  of  the  plaintiff,  upon  these  licenses,  amounted  to 
about  $8,000. 

The   president  paid   to   Sheldon,  at  this  time,  about  that 
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amount,  and  he  shortly  thereafter  left  this  country  for  Europe, 
where  he  remained  for  three  years,  and  then  returned,  and  it 
is  upon  a  complaint,  verified  by  Sheldon,  that  this  action  to 
set  aside  the  transfers  is  brought. 

The  stockholders  of  the  plaintiff  at  or  about  the  time  of 
the  transfers,  learned  of  the  fact  of  their  having  been  made, 
but  have,  up  to  the  time  of  the  commencement  of  this  action 
in  the  year  18T8,  taken  no  steps  to  impeach  them. 
-  Contemporaneous  with  the  transfers  of  its  patents,  the  cor- 
poration ceased  to  do  business,  and  has  not  resumed  it  since. 

The  first  question  to  be  decided,  upon  this  resume  of  the 
evidence  is,  do  the  facts  sustain  the  allegations  of  the  com- 
plaint, by  which  it  is  claimed  that  the  transfers  were  made  in 
pursuance  of  a  secret  arrangement,  wholly  unauthorized, 
between  Finn,,  the  president,  and  the  officers  of  the  defendant, 
without  the  knowledge  or  approval  of  his  cotrustees,  in 
furtherance  of  improper  aims  on  the  part  of  the  defendant 
corporation,  by  the  acquisition  of  its  property,  to  destroy  the 
plaintiff  ? 

I  do  not  think  that  the  facts  justify  a  conclusion  of  such 
fraudulent  purpose  on  the  part  of  Finn  and  the  others. 

It  is  claimed,  in  the  complaint,  by  way  of  establishing  a 
fraudulent  conspiracy  and  design,  that  Finn,  the  president, 
procured  the  advice  to  be  given  by  Mr.  Keller,  to  the  effect 
that  the  only  remedy  open  to  the  plaintiff,  in  the  action  in  the 
federal  courts,  was  through  an  appeal,  upon  giving  bonds.  It 
is  claimed  that  such  advice  and  counsel  was  erroneous  and 
was  part  of  Finn's  scheme  to  discourage  his  associates  and 
bring  about  the  transfers. 

The  evidence  wholly  fails  to  show  that  the  advice  was 
given  at  the  instance  of  Finn. 

It  wai  first  given  to  the  three  trustees  together,  Finn, 
Sheldon  and  Atwood.  My  judgment  is,  that  all  Mr.  Keller 
meant  to  convey  to  the  trustees  was,  that  the  question  of 
infringement  was  the  principal  subject.  That  that  was  the 
real  question  which  they  must  meet,  and  that  to  correct  any 
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error  in  that  regard,  an  appeal  would  be  necessary  in  the  end, 
and  that  would  involve  the  giving  of  security. 

With  respect  to  the  question  of  damages,  he  had  been  con- 
sulted previously,  and  had  written  to  the  plaintiff  a  letter, 
which  is  in  evidence,  and  which  announced  the  principles 
which  must  prevail  in  their  consideration  by  the  master,  and 
he  suggested  the  only  way  in  which  they  might  be  mitigated. 

It  is  true  that  any  error  of  the  master,  in  the  computa- 
tion of  damages,  might,  upon  exception,  be  corrected. 

But  there  is  nothing  before  me  which  shows  any  error, 
and  the  amounts  reported  must  be  taken  as  both  proper  and 
legal. 

But  whether  Mr.  Keller  was  right  or  wrong  in  the  counsel 
he  gave  there  is  nothing  to  show  that  it  was  given  or  received 
in  furtherance  of  any  fraudulent  purpose.  The  excellent 
standing  of  Mr.  Keller  in  his  profession,  and  as  a  man,  forbids 
any  such  conclusion,  in  the  entire  absence  of  evidence,  to  give 
any  support  to  it. 

Nor  is  it  true  that  the  terms  of  the  transfer  were  secretly 
arranged  between  Finn  and  the  officers  of  the  defendant  cor- 
poration. 

Three  of  the  trustees,  and  some  of  the  stockholders,  knew 
of  the  demand  of  the  defendant  corporation,  as  a  condition 
of  the  settlement,  and  gave  in  their  adhesion,  and  Sheldon 
left  the  country  with  full  knowledge  of  the  fact  of  the  transfers. 

The  transfers  were  not  made,  in  my  judgment,  with  any 
purpose  of  defrauding  the  stockholders  of  the  plaintiff.  I 
conclude,  from  the  facts,  that  the  trustees  of  the  plaintiff, 
who  participated  in  the  settlement,  had  become  satisfied  that 
all  hope  of  any  adjustment,  which  was  greatly  desired,  by 
which  the  plaintiff  could  secure  a  right  in  any  way,  to  use 
the  defendants'  processes  for  stretching  hats,  must  be  given 
up  and  abandoned. 

The  damages  were  so  large  as  to  be  beyond  their  means  of 
payment,  and  the  business  of  blocking  hats,  without  the 
stretching  process,  was  of  little  value. 
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The  trustees,  and  some  of  the  stockholders  at  least,  had  a 
notion,  whether  correct  or  not,  that  the  stockholders  and  trus- 
tees were  personally  liable  for  the  damages,  in  the  event  that 
the  corporation  was  unable  to  pay  them. 

Such  were  the  principal  reasons  operating  upon  the  persons 
representing  the  plaintiff,  which  led  to  the  surrender  of  the 
patents,  and  licenses,  by  way  of  adjusting  the  difficulty. 

In  so  far  as  the  advice  of  Mr.  Keller  was  concerned,  it  had 
no  further  influence  than  as  it  indicated  his  opinion,  that  the 
damages  were  computed  upon  principles  which  forbade  any 
hope  of  material  reduction,  and  that  resistance  for  the  future 
must  be  on  the  merits,  by  an  appeal  from  the  judgment  itself. 

It  would  seem  that  they  had  no  reasonable  ground  of  hope 

in  that  direction, 
i 

They  had  long  before  been  advised  by  Mr.  Renwick,  an 
expert  upon  such  subjects,  whom  they  had  consulted,  that 
their  stretching  process  was  an  infringement  upon  the  defend- 
ant corporation,  and  their  own  computation  of  damages, 
which  it  appears  they  made,  reached  a  sum  far  beyond  their 
ability  to  liquidate. 

I  conclude,  therefore,  that  the  settlement  made  with  the 
defendant  corporation,  was  not  the  offspring  of  fraud,  but  was 
the  only  method,  which  seemed  open  to  the  plaintiff,  to  end 
a  litigation  and  controversy,  which,  if  protracted,  must  sooner 
or  later  end  in  disaster  and  loss  to  the  corporation  and  the 
stockholders  themselves. 

But  it  is  urged  by  the  counsel  for  the  plaintiff,  that  the 
transfers  of  the  patents  were  not  the  act  of  the  trustees,  but 
of  Finn,  individually,  and  that  they  are,  for  that  reason,  void, 
and  in  addition  that  the  trustees  themselves,  if  consenting,  had 
no  power  to  make  the  transfers.  That  the  act  was  ultra 
vires.  The  fact  of  actual  participation  of  the  three  trustees, 
Finn,  Atwood  and  Sheldon,  in  the  negotiations  for  the  settle- 
ment, is  abundantly  shown. 

The  principal  part  of  the  negotiation  was  clearly  intrusted 
to  Finn.  But  the  terms  agreed  upon  were  submitted  to, 
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and  were  adopted  by,  his  associates.  Of  the  stockholders, 
Dickinson  and  Pearce  advised  it,  and  it  cannot  but  be  that 
other  stockholders,  residents  of  the  city,  knew  of  the  transac- 
tion at  the  time  it  was  being  consummated. 

They  must  have  known  of  the  judgment  of  the  federal 
court,  and  the  award  of  damages  ;  their  interest  in  the  cor- 
poration would  lead  to  such  conclusion.  There  is  no  evidence 
that  any  stockholder,  interposed  to  prevent  the  transfer. 

Many  of  the  stockholders,  doubtless  felt,  as  Atwood 
expressed  himself,  and  were  disposed  to  give  up  the  whole 
matter,  if  a  settlement  could  only  be  effected  upon  such  con- 
ditions. The  book  of  minutes  of  the  plaintiff,  kept  by  its 
secretary,  has  been  given  in  evidence ;  it  contains  a  record  of  a 
meeting  under  the  date  of  April  10,  1873,  of  a  majority  of  the 
directors,  Finn  and  Atwood  being  present.  The  correctness 
of  the  minutes  is  testified  to  by  the  secretary,  Mr.  Plume,  who 
was  a  stockholder.  At  this  meeting  a  resolution  was  adopted, 
which,  after  reciting  the  pendency  of  the  action  in  the  federal 
court,  and  its  adverse  decision,  and  the  proceedings  to  assess 
damages,  the  payment  of  which  the  company  had  not  the 
means,  except  by  a  sale  of  its  property,  authorized  the  presi- 
dent to  negotiate  and  conclude  a  settlement,  between  the 
defendant  corporation  and  the  plaintiff,  of  the  amount  of 
damages  recovered  or  to  ~be  recovered,  with  costs  of  the  suit, 
and  that  in  order  to  pay  the  same,  the  whole  or  so  much  as 
might  be  necessary  of  the  property,  patent-rights,  assets  and 
effects,  belonging  to  the  company,  be  sold  and  transferred ; 
that  the  president  be  and  he  was  authorized  to  sell,  assign, 
transfer  and  convey  the  same,  or  any  of  them,  or  any  part 
thereof,  for  the  best  price  he  could  obtain,  and  to  make,  exe- 
cute and  acknowledge  and  deliver  all  deeds,  assignments, 
transfers,  and  other  instruments  in  writing  necessary,  and  to 
affix  the  seal  of  the  corporation  thereto,  and  sign  his  name 
thereto  as  president. 

This  resolution,  if  adopted  by  the  requisite  vote  of  the 
trustees,  would  seem  to  authorize  the  president  to  make  the 
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transfers  in  question,  unless  the  act  was  one  the  trustees  were 
not  authorized  to  perform. 

It  is  urged,  on  behalf  of  the  plaintiff,  that  the  transfers  of 
this  property  destroyed  the  corporation,  and  that  the  trustees 
of  a  corporation  have  no  power  to  perform  any  act  which 
would  lead  to  such  result.  • 

The  first  answer  to  this  objection  is,  that  the  transfers  of 
this  property  did  not  destroy  the  corporation. 

Its  existence  did  not  depend  upon  its  title  to  the  patent 
rights  and  licenses  in  question.  -  It  might  acquire  other  means 
and  processes  for  continuing  its  work. 

But  I  apprehend  a  large  view  of  the  subject  would  embrace, 
as  chief  cause  of  the  failure  of  the  then  purposes  of  the  cor- 
poration, the  fact  that  it  relied  for  success  upon  a  patent,  the 
processes  under  which  was  an  invasion  and  infringement  of 
the  rights  of  others. 

This  element  of  destruction  to  its  business  was  present  so 
soon  as  it  commenced  operations,  and  must  at  some  time  cul- 
minate in  disaster. 

I  am  referred  by  the  learned  counsel  for  the  plaintiff  to 
Abbott  agt.  Hard  Rubber  Company  (33  Barb.,  578)  as  an 
authority  condemnatory  of  the  act  of  the  trustees  in  making 
the  transfers.  That  is  a  very  important  case ;  it  places  the 
duties  of  directors  and  trustees  of  corporations  upon  grounds 
which  must  surely  command  the  approval  and  respect  of  every 
court. 

It  declares  that  directors  of  a  corporation  are  its  agents  to 
manage  its  affairs  and  carry  out  the  purpose  and  object  of  its 
formation,  and  not  to  intiict  upon  it  political  death.  That  an 
act,  which  to  all  intents  terminates  the  corporation  by  taking 
from  it  its  power  to  fulfill  the  purposes  of  its  organization,  is 
not  within  the  powers  of  its  directors.  Smith  agt.  N.  Y.  C. 
Stage  Co.  (18  Abb.  Pr.,  419) ;  Copeland  agt.  Citizens'  Gas 
Company  (61  Barb.,  60) ;  Frothingham  agt.  Barney  (6  Hun, 
366) ;  Taylor  agt.  Earle  (8  id.,  3) ;  Gray  agt.  N.  Y.  and 


80         NEW  YORK  PRACTICE  REPORTS. 

Sheldon  Hat  Blocking  Co.  agt.  Eickmeyer  Hat  Blocking  Co. 

V.  S.  S.  Co.  (3  Hun,  383),  all  announce  the  same  doctrine 
declared  in  Abbott  agt.  Hard  Rubber  Company. 

But  the  case  under  consideration  differs  "  toto  ccdo  "  in  its 
essential  facts,  from  those  cited. 

The  corporation  had,  in  substance,  a  judgment  against  it 
for  nearly  $100,000  which  it  could  not  evade,  and  had  no 
means  to  discharge  except  by  applying  its  property.  This 
judgment  was  the  result  of  its  operating  one  of  the  principal 
patents  which  largely  represented  its  capital  stock.  It  could 
not  pay  the  debt,  and  it  was  perpetually  enjoined  from  using 
the  processes  under  the  patent.  The  debt  must  be  paid.  It 
is  certainly  the  duty  of  the  trustees  to  pay  the  corporate  debts 
and  to  apply  the  corporate  property  and  means  to  this  end, 
although  it  should  exhaust  them  ;  and  if  that  is  to  destroy 
the  corporation,  such  result  cannot  be  avoided.  A  corporation 
can  no  more  avoid  the  payment  of  its  debts  than  an  individual 
can  evade  his  honest  obligations.  The  individual  must  apply 
his  property  to  satisfy  the  just  demands  of  his  creditors  until 
they  are  exhausted,  although  the  result  be  the  destruction  of 
his  business  and  his  impoverishment. 

Could  there  have  been  any  other  means  adopted  to  liquidate 
the  claim  of  the  defendant  corporation  than  by  the  transfer 
of  its  property  ?  If  there  could,  they  should  doubtless  have 
been  employed,  before  resorting  to  the  extreme  measure  of 
parting  with  the  patents. 

None,  even  now,  has  been  suggested ;  the  case  discloses 
none. 

The  justice  of  the  judgment  of  the  federal  court  must  be 
conceded.  It  is  apparent  that  the  trustees  must  have  acknowl- 
edged it. 

Under  such  circumstances,  was  it  more  than  justice  and 
equity  demanded  that  the  offending  patent,  which  could  no 
longer  be  operated  by  the  plaintiff,  should  be  delivered  to  the 
injured  party  that  it  might  no  longer  be  used  to  the  defend- 
ants' damage? 

This  patent  was  in  fact  now  valueless  to  the  plaintiff,  and 
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in  itself  furnished  no  valuable  or  meritorious  consideration 
for  the  release  of  the  claim  of  damages.  All  that  the  plain- 
tiff had  in  effect  to  transfer  of  value,  was  the  hat  blocking 
patents,  and  the  outstanding  licenses ;  and  the  latter,  in  so  far 
as  they  authorized  the  use  of  the  stretching  machines,  it  was 
proper  that  they  should  be  revoked  or  surrendered.  In  my 
judgment  its  inability  to  use  the  patents  for  stretching  hat 
bodies  was  of  itself  sufficient  to  vitally  impair  the  work  in 
which  the  plaintiff  was  engaged,  for  the  evidence  shows 
that  the  process  of  blocking  hats,  was  dependent  upon  that  of 
stretching.  That  the  practical  value  of  the  patents  consisted 
in  their  being  used  together. 

The  plaintiff's  patents  for  blocking  hats  without  doubt  con- 
tained improvements  of  value.  These  consisted  of  an  expansi- 
ble hat  block,  a  banding  ring  so  arranged  as  to  be  capable  of  a 
reciprocating  motion,  up  and  down,  and  double  jointed  levers 
operating  by  a  centrifugal  motion,  to  press  the  brim  outward 
in  a  uniform  manner. 

But  the  defendant  corporation  owned  valuable  patents  for 
blocking  hats.  It  claims  that  its  patent  was  the  oldest,  in 
fact  the  u  bottom,  patent." 

The  original,  or  Eickmeyer  blocker,  embraced  the  block, 
plates  for  clamping  the  brim,  and  a  banding  ring. 

The  plaintiff's  patent,  however,  contained  conceded  improve- 
ments. 

But  the  defendant  corporation  urged  upon  the  trial  that 
the  plaintiff's  improvements  were  upon  apparatus  secured  to 
defendant  by  its  patents,  and  that  the  plaintiff  used,  in  addi- 
tion to  its  own  improvements,  the  apparatus  covered  by  the 
defendants'  patents,  and  that  they  had  contemplated  prose- 
cuting the  plaintiff  for  an  infringement  of  their  rights  under 
their  patents  for  blocking,  also. 

Assuming  however,  that  the  plaintiff's  improvements  were 
truly  useful  and  new,  and  that  they  could  not  be  interfered 
with,  was  the  transfer  of  the  patents  for  blocking,  under  the 
circumstances  void  ? 
VOL.  LV          11 
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It  was  the  only  property  plaintiff  had  to  give  in  settlement 
of  the  defendants'  claim  for  damages,  and,  deprived  of  the 
use  of  the  patent  for  stretching,  it  was  practically  useless. 

It  is  true  that  Mr.  Sheldon  testified  that  the  plaintiff's 
blocking  patents  had  great  value,  largely  in  excess  of  the  claim 
of  the  defendant  corporation,  for  damages ;  but  if  he  truly 
believed  at  the  time  that  they  had  so  great  value,  and  that  the 
transfer  could  be  questioned  for  that  reason,  why  did  he  not 
take  steps  to  resist  it  when  the  matter  was  under  considera- 
tion and  about  to  be  accomplished  ?  Why  did  he  not  suggest 
some  other  available  way  of  settlement,  and  why  did  he  leave 
the  country  directly  the  transfer  was  made,  and  remain  abroad 
for  several  years,  with  knowledge  of  the  fact,  that  the  patent 
had  passed  to  the  defendant  corporation,  in  satisfaction  of  its 
claim  ?  Why  did  he  acquiesce  in  the  transfer  when  it  was 
finally  decided  upon  ? 

But  the  value  now  placed  by  Mr.  Sheldon  upon  these 
patents,  was  based  upon  their  receipts  in  connection  with  the 
hat  stretching  patent,  and  the  two  patents  could  only  be 
practically  and  profitably  used  together. 

That  being  so  such  receipts  are  no  safe  guide  to  determine 
the  value  of  the  improved  patents  for  blocking.  The  evi- 
dence decidedly  preponderates  in  the  direction  that  the  value 
of  these  patents  did  not,  in  any  degree,  approximate  to  the 
amount  of  damages  awarded. 

I  cannot,  therefore,  conclude  that  in  the  transfer  of  these 
patents  the  trustees  of  the  plaintiff,  who  directed  it,  did  any 
thing  more  than  apply  its  only  available  means  to  the  pay- 
ment of  an  acknowledged  indebtedness,  and  that  the  value  of 
the  property  transferred  was  not  in  excess  of  the  amount  of 
the  defendants'  claim. 

I  do  not  think  that  any  such  value  has  been  established, 
with  respect  to  these  patents,  as  to  call  upon  a  court  of  equity 
to  invalidate  the  transfers. 

But  it  is  further  urged  by  the  learned  counsel  for  the  plain- 
tiff, that  the  transfer  was  void,  under  the  provisions  of  the 
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Revised,  Statutes  (part  1,  chap.  18,  title  4,  sec.  4),  in  these 
words  :  "  It  shall  not  be  lawful  to  make  any  transfer  or  assign- 
ment in  contemplation  of  the  insolvency  of  such  company,  to 
any  person  or  persons  whatever,  and  every  such  transfer  and 
assignment  to  such  officer,  stockholder,  or  other  person  or  in 
trust  for  them  or  their  benefit  shall  be  utterly  void  " 

It  is  quite  evident,  from  a  perusal  of  the  whole  section, 
from  which  the  above  is  extracted,  that  it  was  designed  to 
interdict  transfers  of  property,  by  a  corporation,  which  had 
committed,  in  effect,  some  act  of  bankruptcy,  in  a  refusal  or 
omission  to  pay  its  notes,  or  other  evidences  of  debt,  and 
which  was  in  fact  insolvent. 

It  may  be  well  questioned,  whether  the  corporation  could 
invoke  the  aid  of  this  statute  to  avoid  its  own  act ;  what 
complaining  stockholders  might  do  in  its  name,  is  another 
question. 

But  waiving  that,  there  is  no  evidence  which  brings  the 
plaintiff  within  the  terms  of  the  act  in  question. 

It  had  not  refused  the  payment  of  its  debts.  There  is  no 
evidence  that  it  owed  any  thing,  except  the  damages  in  ques- 
tion to  the  defendant  corporation.  !N"o  creditor  has  appeared 
to  object  to  this  transaction. 

After  transferring  the  patents  to  the  defendant  corporation, 
it  still  had  the  control  of  funds,  a  few  thousand  dollars,  which 
was  turned  over  to  Sheldon. 

What  the  condition  of  the  plaintiff  would  have  been,  had 
no  arrangement  or  settlement  been  effected,  and  the  defend- 
ant corporation  had  been  compelled  to  sell  under  process, 
the  plaintiff's  property  to  pay  a  judgment  for  damages,  it 
would  be  useless  to  speculate.  There  is  no  reason,  however, 
to  believe  that  the  fruits  of  such  sale  would  have  paid  the 
damages.  The  learned  counsel  for  the  plaintiff  further  con- 
tends that  in  no  event  did  the  transfers  secure  the  assent  of  a 
majority  of  the  trustees  of  the  plaintiff. 

By  the  original  articles  of  association  of  September,  1867, 
it  was  provided  that  the  number  of  trustees  of  the  corporation 
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should  be  three,  who  were  named  therein,  as  follows :  Julius 
Sheldon,  Archibald  T.  Finn  and  Charles  Atwood,  Jr.,  who 
were  to  manage  the  affairs  for  the  first  year. 

The  by-laws  also  provided  that  the  board  of  directors 
should  consist  of  three  persons,  to  be  elected  by  ballot  at  each 
annual  meeting  of  the  stockholders,  or  in  default  thereof,  at 
a  special  meeting  to  be  called  for  the  purpose,  and  in  case  of 
no  election  the  old  board  should  hold  over  until  the  next 
general  election,  and  their  successors  are  appointed. 

At  a  meeting  of  the  directors  held  on  the  5th  day  of  Decem- 
ber, 1870,  at  which  were  present  A.  T.  Finn  and  Charles 
Atwood,  Jr.,  it  was  resolved,  that  four  more  directors  be  added 
to  the  direction.  And  the  record  of  the  annual  meeting, 
held  at  the  office  of  the  company,  on  the  6th  of  October,  1870, 
shows  that  an  election  was  held  and  A.  T.  Finn,  George 
Dickerson,  Edmund  Tweedy,  H.  O.  Pearce,  Julius  Sheldon, 
Charles  Atwood,  Jr.,  and  Joseph  Plume,  in  all  seven  persons, 
were  declared  chosen  directors  for  the  ensuing  year. 

At  a  subsequent  meeting  of  the  directors  it  was  declared 
that  their  number  should  be  six. 

Of  the  persons  chosen  on  the  6th  December,  1870,  as 
trustees,  two,  Dickerson  and  Pearce,  declined  to  serve  and 
resigned  at  a  meeting  of  the  directors  held  on  the  ninth  and 
John  J.  Silcock  and  Jacob  Surrenus  were  chosen  as  trustees 
in  the  place  of  Dickerson  and  Pearce. 

The  records  do  not  show  whether  Silcock  or  Surrenus 
accepted  the  places,  but  they  have  attended  no  meeting  of 
the  trustees. 

Plume  was  secretary  of  the  board,  and  although  present  at 
the  meetings  he  never  records  himself  among  the  list  of 
directors  present,  except  in  one  instance  and  that  was  at  the 
meeting  on  the  9th  December,  1860. 

As  far  as  H.  O.  Pearce  is  concerned,  while  it  does  not 
appear  that  he  ever  acted  as  a  trustee,  it  is  shown  that  he 
advised  the  settlement,  and  Plume  was  present  at,  and 
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recorded  the  proceedings  of,  the  meeting  of  the  10th  April, 
1873. 

As  no  certificate  was  filed  as  required  by  section  2  of  the 
act  of  April  11,  1860,  it  is  quite  clear  that  the  number  of 
trustees  was  never  increased,  and  that  the  proceedings,  in  that 
direction,  above  referred  to,  were,  in  law,  as  they  appear  to 
have  been  regarded  by  the  parties  in  fact,  a  nullity,  and  that 
the  only  persons  qualified  to  act  as  such  were  the  three  per- 
sons named  in  the  original  certificate  who  appear  only  to 
have  actually  taken  part  in  the  management  of  the  affairs  of 
the  corporation  and  who  are  found  to  have  authorized  the 
transfers. 

This  action  is  brought  in  the  name  of  the  corporation.  It 
is  in  evidence  that  from  and  after  the  transfers  of  its  patents 
to  the  defendant  corporation  it  never  prosecuted  any  business, 
and  that  it  had  in  fact  ceased  to  use  its  franchises. 

The  stockholders,  with  knowledge  of  the  settlement  with 
the  defendant  corporation,  and  the  terms  of  which  some  actu- 
ally approved  and  advised,  have  taken  no  steps  to  disturb  the 
Bame. 

There  has  been  an  acquiescence  through  silence  for  many 
years.  The  defendant  corporation,  in  the  meantime,  having 
effected  improvements  on  the  blocking  patents  has  used  them 
in  its  business  in  connection  with  its  stretching  processes. 

No  meeting  of  plaintiff's  trustees  or  stockholders  has  been 
held  since  April,  1873,  until  just  before  the  commencement 
of  this  suit. 

On  the  27th  day  of  January,  1877,  according  to  a  minute 
thereof  produced,  stockholders  representing  1,724  shares  of 
stock  met  and  proceeded  to  the  election  of  directors  and  the 
result  reached  was  that  five  persons,  Julius  Sheldon,  James  L. 
Todd,  John  Silcock,  Jacob  Surrenus  and  L.  Buckman  each 
received  1,724  votes.  As  each  of  the  five  persons  received 
the  same  number  of  votes  it  is  impossible'  to  state  what  per- 
sons were  elected  if  the  election  were  otherwise  regular.  The 
record,  however,  says  that  the^v?  persons  were  chosen. 
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On  the  12th  of  February,  1877,  a  meeting  of  these  five 
persons,  or  some  of  them,  was  held,  and  Julius  Sheldon  was 
named  as  president. 

The  by-laws  of  the  corporation  provide,  that  an  election 
of  trustees,  shall  be  held  on  the  first  Monday  of  October  of 
each  year,  and  further,  that  if  the  election  shall  not  be  held  on 
that  day,  a  special  meeting  of  the  stockholders  shall  be  called 
for  that  purpose,  and  that  the  old  board  "should  hold  over  until 
the  new  one  should  be  elected. 

Such  meeting  of  stockholders  could  only  be  called  by  the 
old  board  of  trustees ;  how  it  was  summoned  does  not  appear, 
nor  does  the  records  show  that  notice  was  given  to  all  the 
stockholders,  of  the  proposed  meeting.  But  I  do  not  consider 
it  important  to  determine  whether  or  not,  the  old  directors 
were  displaced  by  the  meeting  of  the  27th  of  January  1877. 

It  does  not  appear  that  any  authority  was  given  at  this 
meeting  of  stockholders,  nor  at  any  other  meeting  of  them, 
or  of  the  newly  chosen  trustees,  for  the  commencement  of 
this  action,  nor  that  any  inquiry  has  been  directed  to  be  made 
in  respect  to  the  transfers  of  the  patents  and  licenses,  to  the 
defendant  corporation. 

For  all  that  appears,  the  commencement  of  this  action  is 
the  individual  act  of  Sheldon,  who  verified  the  complaint. 
Considering  the  circumstances  of  this  case,  the  time  which 
has  elapsed  since  the  transfers  were  made,  the  fact  that  the 
corporation  has  not  transacted  business  for  many  years,  the 
relation  which  Sheldon  bore  to  the  transfers,  and  the  part  he 
took  in  the  negotiations  which  led  to  them,  his  receipt  of 
$8,000  of  the  funds  of  the  corporation,  contemporaneous  there- 
with, and  his  desertion  of  his  duties  for  so  long  a  time,  would 
seem  to  demand  that  there  should  have  been  some  distinct, 
affirmative  direction,  proceeding  from  those  interested,  author- 
izing the  commencement  of  this  action  in  the  corporate  name. 

There  are  some  considerations,  which  bear  upon  the  equities 
of  the  case,  arid  which  go  far  to  support  the  conclusion,  to 
which  the  facts  above  stated  lead,  that  this  action  cannot  be 
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sustained.  The  complaint  demands  that  the  transfers  be  set 
aside,  and  the  property  restored  to  the  plaintiff ;  yet  no  offer 
is  made  with  respect  to  the  payment  of  the  defendants' 
damages  reported  by  the  master.  No  exceptions  have  ever 
been  filed  to  the  master's  report. 

No  relief  could,  under  the  circumstances,  be  granted  except 
on  the  condition  of  payment  of  these  damages,  which  would 
amount,  principal  and  interest,  at  the  present  time,  to  $135,000. 
It  is  not  averred  that  the  plaintiff  is  either  able  or  willing  to 
pay  the  damages  ;  its  present  ability  is  not  as  great  as  when 
the  transfers  were  made.  One  who  asks  equity  must  do 
equity.  Plaintiff  should  at  least  have  tendered  payment, 
before  suit  brought,  or  the  complaint  should  have  offered  it. 
It  is  silent  on  this  subject. 

The  licenses  transferred  cannot  be  restored  for  the  reason 
that  under  them  the  licensees  were  allowed  to  use  the  stretch- 
ing machines,  and,  besides,  new  licenses  have  been  issued  by 
the  defendant  corporation  in  their  place,  and  the  blocking 
machines  have  been,  in  the  meantime,  added  to  and  improved 
by  the  defendant  corporation.  The  "  status  quo  "  cannot  be 
restored.  After  a  full  examination  I  find  nothing  in  the  case 
to  impeach  the  honesty  and  good  faith  of  the  defendant  cor- 
poration. That  corporation  had  the  right  clearly  to  demand 
that  the  patent  for  stretching  hats  should  be  so  placed  that  it 
might  no  longer  be  used  to  its  injury ;  and  as  to  the  residue 
of  the  property  assigned  I  cannot  find  that  it  amounted  to 
more  than  an  indemnity  for  the  damages  in  satisfaction  of 
which  it  was  agreed  to  be  taken. 

The  defendant  corporation  has  acted  upon  the  basis  of  the 
settlement  for  many  years,  and  has  taken  no  steps  to  enforce 
its  decree  obtained  in  the  federal  courts,  and  which,  in  reli- 
ance upon  the  settlement,  it  appears  to  have  wholly  abandoned. 
The  silence  of  the  stockholders,  of  the  plaintiff  and  its  officers 
for  five  years  and  upwards  was,  in  itself,  sufficient  to  lead  the 
defendant  corporation  to  believe  that  the  settlement  was  sat- 
isfactory to  them. 
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Parties  asking  to  vacate  settlements  and  transfers  of  prop- 
erty should  move  without  delay,  so  soon  as  they  are  made 
known,  unless  there  exists  some  disability. 

No  fact  appears  in  the  case  which  was  not  known  to  all  the 
persons  interested  in  the  plaintiff  when  the  settlement  was 
made  and  the  transfers  completed  in  the  year  1873. 

A  court  of  equity  does  not  regard,  with  favor,  delays  of 
this  character.  Such  laches  is  evidence  of  weakness  and  not 
of  confidence  in  the  equity  and  justice  of  a  complainant's  case. 
"No  excuse  for  the  delay  appears. 

And  while  I  would  be  unwilling  to  abate  any  thing  of  the 
responsibility  resting  upon  trustees  of  a  corporation  with 
regard  to  the  management  of  the  corporate  property,  and 
without,  in  anywise,  authorizing  any  transgression  by  them 
of  the  good  rules  governing  their  action  in  the  control  and 
disposition  of  the  corporate  property  and  assets,  I  am  still  of 
opinion  that  in  this  case  equity  is  well  satisfied  by  allowing 
the  settlement  and  transfers  made  in  May,  18T3,  to  stand 
undisturbed. 

Under  this  conclusion  the  complaint  must  be  dismissed, 
with  costs. 
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SUPREME  COUET. 

POTTEK  &  MARKHAM,  appellants,  agt.  R.  CARPENTER  &  Co., 
respondents. 

Costs  —  Disbursements  —  Wliat  printing  fees  are  taxable  as  a  disbursement  in 
the  court  of  appeals,  where  the  cases  are  printed  for  both  courts  at  the  same 
time. 

It  seems,  that  it  is  not  the  usual  expense  of  printing  cases  that  may  be 
taxed  by  the  prevailing  party  but  the  actual  price  paid.  (This  seems  to 
be  adverse  to  Consalus  agt.  Brotherson,  54  How. ,  62. ) 

Where  the  appellants,  on  appeal  to  the  general  term,  printed  thirty  copies 
of  case,  ten  copies  for  general  term,  and  after  affirmance  at  general  term 
printed  six  additional  pages  and  added  to  the  twenty  copies  first  printed 
for  the  court  of  appeals : 

Held,  that  the  appellants  were  not  entitled  to  charge  for  printing  the  whole 
case  in  court  of  appeals  but  only  for  printing  the  additional  pages  and 
the  expense  of  printing  the  twenty  additional  copies  more  than  was 
required  for  the  general  term. 

Third  Department,  General  Term,  November,  1877. 
Before  LEARNED,  P.  «/.,  BOCKES  and  BOARDMAN,  JJ. 

THIS  action  was  tried  before  a  referee  who  reported  in  favor 
of  the  defendants  for  a  balance  against  the  plaintiffs. 

On  appeal  the  case  was  affirmed  at  the  general  term,  third 
department. 

The  case  contained  108  printed  pages  and  the  appellants,  in 
the  first  instance,  printed  ten  copies  for  the  general  term  and 
twenty  for  the  court  of  appeals  and  paid  therefor  one  dollar 
and  fifty  cents  a  page  for  the  thirty  copies. 

After  the  affirmance  at  the  general  term  the  appellants 
printed  the  judgment  in  that  court  with  the  notice  of  appeal 
and  opinion,  making  six  additional  pages,  which  were  added 
VOL.  LV  12 
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to  the  twenty  copies  first  printed  for  the  court  of  appeals, 
making  114  pages. 

The  court  of  appeals  reversed  the  judgment  of  the  general 
term,  with  the  costs  of  that  appeal  to  be  paid  to  the  plaintiffs, 
and  sent  the  case  back  to  the  referee  to  make  additional 
findings. 

Upon  taxation  of  the  costs  the  plaintiffs  claimed  to  recover 
for  printing  in  the  court  of  appeals,  for  printing  the  whole 
case  at  one  dollar  and  twenty-five  cents  a  page,  being  the 
usual  price  paid  in  Troy  for  twenty  copies. 

The  defendants  objected  and  the  clerk  of  Rensselaer  county 
allowed  only  twenty-two  dollars,  being  nine  dollars  for  print- 
ing the  six  additional  pages  and  thirteen  dollars  for  the 
expense  of  printing  the  twenty  additional  copies,  more  than  it 
would  have  cost  to  print  the  ten  copies  for  the  general  term. 

On  appeal  to  the  special  term  judge  INGALLS  affirmed  the 
costs  as  taxed  by  the  clerk. 

The  plaintiffs  appealed  to  the  general  term  where  it  was 
argued  November,  1877,  by 

-  E.  F.  Bullard,  for  plaintiffs.  He  claimed,  first,  that  the 
plaintiffs  were  entitled  to  the  usual  expense  of  printing  with- 
out regard  to  the  price  paid  and  whether  it  was  ever  paid ; 
that  was  a  question  between  the  party  and  the  printer  and 
cited  the  decision  of  the  same  court  made  at  general  term 
(Gonsalus  agt.  Brotherson,  54  How.,  62).  He  contended  the 
court  should  adopt  but  one  rule  in  like  cases ;  second,  that  at 
ah1  events  the  costs  should  be  divided,  pro  rata,  between  the 
two  courts,  which  would  apply  two-thirds  to  the  costs  of 
printing  in  the  court  of  appeals. 

Esek  Cowen,  contra,  contended  that  the  plaintiffs  were  com- 
pelled to  print  the  ten  copies  for  the  general  term  and  he 
should  only  be  allowed  what  it  would  cost  for  the  twenty 
copies,  as  extra  copies,  being  the  six  dollars  allowed. 

The  general  term  affirmed  the  order  of  the  special  term, 
with  ten  dollars  costs. 
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SUPEEME  COUET. 

WIDMER  agt.  GREENE  and  THOMPSON. 

Injunction  restraining  defendants  from  producing  a  play  catted  M*liss —  right 
to  perform  —  Jurisdiction  of  state  court. 

A  state  court  has  jurisdiction  of  an  action  to  determine  the  rights  of  the 
respective  parties  under  an  agreement  by  defendant  with  plaintiff,  for 
the  exclusive  right  to  have  and  perform  a  certain  play. 

Where,  by  an  agreement  dated  February  7,  1878,  the  defendants  in  consid- 
eration of  the  covenants  therein  contained,  conveyed  and  transferred  to 
the  plaintiff  the  sole  right  for  America,  to  have  and  perform  the  play 
written  by  them,  entitled  M'liss;  it  was  further  agreed  that  unless  the 
play  was  performed  at  least  fifty  times  within  one  year  from  the  date  of 
the  agreement,  and  forty  times  in  each  succeeding  year,  all  the  rights 
of  plaintiff  should  cease  and  determine  at  the  option  of  defendants, 
and  that  plaintiff  at  any  time  within  one  year  on  the  tender  of  $5,000, 
should  be  entitled  to  an  absolute  conveyance  of  the  right  and  title  of 
said  play  from  defendants,  and  that  no  change  should  be  made  in  the 
contract,  except  in  writing  signed  by  the  parties  : 

Held,  that  this  agreement  vested  the  plaintiff  (until  she  had  failed  to 
keep  some  of  the  covenants  on  her  part)  with  the  sole  right  to  "  have 
and  perform  "  the  play  in  question  in  America. 

Held,  further,  that  plaintiff  was  entitled  to  an  injunction  restraining 
McDonough,  to  whom  (without  plaintiff's  consent)  defendants  claim  to 
have  transferred  the  right  to  produce  said  play  in  America,  from  pro- 
ducing the  same. 

Plaintiff  by  the  agreement  succeeded  to  all  the  rights  which  the  defend- 
ants had  to  produce  the  play  in  question  in  America,  and  the  defendants 
parted  with  all  right  to  authorize  any  other  person  to  produce  such  play 
in  America,  as  long  as  the  plaintiff  kept  her  agreement  with  them. 
As  the  assignee  or  vendee  of  the  defendants  the  plaintiff  is  entitled  to 
the  aid  of  this  courf  as  against  those  who  seek  to  perform  such  play 
without  her  consent. 

The  rule  that  where  there  is  a  dispute  as  to  the  construction  of  an  agree- 
ment between  the  parties,  the  court  will  not  grant  an  injunction  until 
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the  effect  of  the  agreement  has  been  established  at  law,  does  not  apply 
to  this  case. 

Special  Term,  September,  1878. 

MOTION  to  dissolve  temporary  injunction  granted  by  judge 
DONOIIUE  to  Kattie  Mayhew,  whereby  Messrs.  Green  and 
Thompson,  John  E.  McDonough  and  Messrs.  Poole  and  Don- 
nelly were  restrained  from  producing  a  certain  dramatization 
of  Bret  Harte's  story  of  M'liss,  at  Niblo's  theater. 

A.  J.  Dittenhoefer,  for  plaintiff. 
C.  W.  Brooke,  for  defendant. 

LAWKENCE,  J.  —  The  objection  to  the  jurisdiction  of  the 
court  is  not  well  founded.  I  am  not  called  upon  in  this  case 
to  determine  whether  the  plaintiff  or  the  defendants  Greene 
and  Thompson  have  a  valid  copyright  in  the  drama  which  is 
the  subject  of  this  controversy,  nor  to  ascertain  whether  either 
of  those  parties  is  entitled  to  such  a  copyright  (Middlebrook 
agt.  Broadbent,  47  N.  Y.,  444 ;  Burrall  agt.  Jewett,  2  Paige, 
134).  This  case  turns  upon  the  rights  of  the  respective  par- 
ties under  the  agreement  dated  February  7, 1878,  which  agree- 
ment it  is  within  the  power  of  this  court  to  enforce. 

By  the  agreement  Greene  and  Thompson,  in  consideration 
of  the  covenants  therein  contained,  conveyed  and  transferred 
to  the  plaintiff  the  sole  right  for  America  to  have  and  per- 
form the  play  written  by  them,  entitled  "  M'liss." 

The  plaintiff  agreed  to  pay  Greene  and  Thompson  ten  dol- 
lars for  each  performance  of  the  said  play,  and  five  per  cent 
of  the  gross  receipts  of  each  performance.  "  After  the  shar- 
ing limit  is  passed,  or  in  case  the  said  Mayhew  shall  perform 
the  said  play,  on  a  certainty  to  herself,  she  is  to  pay  to  Greene 
and  Thompson  the  said  sum  of  ten  dollars  for  each  perform- 
ance, and  ten  per  cent  of  her  certainty."  It  was  further  agreed 
that  the  plaintiff  should  make  returns  and  remittances  to  the 
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said  Greene  and  Thompson,  monthly,  and  that  all  payments 
should  be  made  in  gold  coin  of  the  United  States  or  its  equiva- 
lent. 

It  was  further  agreed  that  unless  the  play  should  be  performed 
at  least  fifty  times  within  one  year  from  the  date  of  the  agree- 
ment, and  forty  times  in  each  succeeding  year  thereafter,  all 
the  rights  of  said  May  hew  in  the  play  should  cease  and  deter- 
mine at  the  option  of  Greene  and  Thompson.  It  was  fur- 
ther provided  that  the  plaintiff  should  not  make  any  transfer 
of  her  rights  in  the  play  without  the  written  consent  of  Greene 
'and  Thompson,  and  that  the  plaintiff  at  any  time  within  one 
year  from  the  date  of  the  agreement,  on  the  tender  of  $5,000 
in  gold  coin,  should  be  entitled  to  have  and  receive  an  abso- 
lute conveyance  of  the  right  and  title  of  the  said  play,  for 
America,  from  the  said  Greene  and  Thompson,  and  that  no 
change  should  be  made  in  the  contract  except  in  writing  signed 
by  the  parties.  This  agreement  vests  the  plaintiff,  until  she 
has  failed  to  keep  some  of  the  covenants  on  her  part,  with 
the  sole  right  to  "  have  and  perform  "  the  play  in  question  in 
America. 

It  does  not  appear  that  there  has  been  such  a  failure  on  the 
part  of  the  plaintiff.  It  does  not  appear  that  there  have  been 
any  performances  of  the  play  by  her  since  the  agreement  was 
executed,  nor  that  she  has  omitted  to  make  any  payments 
which,  upon  such  performances  under  the  agreement,  would 
become  due  to  Greene  and  Thompson.  She  yet  has  time  to 
perform  the  play  fifty  times  before  one  year  from  the  date  of 
the  agreement  has  elapsed,  and  also  to  obtain  an  absolute  con- 
veyance of  the  right  and  title  for  America,  upon  the  payment 
of  the  sum  oi  $5,000.  It  is  not  pretended  that  the  agree- 
.ment  of  February  7,  1878,  has  been  changed  in  the  manner 
prescribed  therein.  Under  these  circumstances,  I  think  it 
quite  clear  that  Greene  and  Thompson  were  not  authorized  to 
make  the  transfer  to  the  defendant,  McDonough,  which  is 
referred  to  in  the  notice  published  in  the  New  York  Dra- 
matic Mews,  a  copy  of  which  is  annexed  to  the  complaint. 
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By  that  notice  Greene  and  Thompson  notify  "  all  whom  it 
may  concern  "  that  "  we,  the  authors  and  proprietors  of  'M'liss,' 
have  transferred  to  John  E.  McDonough  the  sole  right  to  pro- 
'duce  it  in  America,"  and  they  "  caution  all  managers  against 
any  infringement  upon  our  registered  copyright."  The  sole 
right  to  produce  the  play  called  "  M'liss  "  in  America  was  pre- 
cisely what  Greene  and  Thompson  had  conveyed  to  the  plaintiff 
by  the  agreement  of  February  7,  1878,  and  as  the  plaintiff  had 
in  no  respect  violated  or  broken  that  agreement,  Greene  and 
Thompson  were  not  authorized  to  make  a  conveyance  to  any 
other  person. 

I  have  read  over  the  voluminous  affidavits  which  were  pre- 
sented upon  the  motion  and  also  the  correspondence  attached 
to  the  complaint  and  answer,  together  with  the  affidavits  of 
the  respective  parties,  and  I  fail  to  see  any -reason  why  the 
plaintiff's  right  to  determine  how  and  by  whom  the  play  of 
M'liss  should  be  brought  out  or  performed  has  been  forfeited  or 
abridged  by  any  thing  which  passed  between  Greene  and 
McDonough.  Negotiations  were  entered  into  with  Mr. 
McDonough  to  bring  out  the  play,  and  the  parties  appear  to 
have  nearly  reached  a  satisfactory  arrangement,  but  as  soon  as 
it  was  communicated  to  the  plaintiff  that  McDonough  was  to 
play  as  an  "  attraction,"  as  the  plaintiff  expresses  it  in  her 
.reply  to  the  letter  from  McDonough  on  June  8th,  she  refused 
to  make  the  arrangement.  To  this  position  she  seems  to  have 
adhered  throughout*  and  when  notified  by  McDonough  that 
he  would  produce  the  drama  on  the  12th  of  August,  employ- 
ing another  actress  in  her  place,  she  replied,  "  If  you  do  I  will 
enjoin  you."  As  I  view  this  case,  the  plaintiff,  by  the  agree- 
ment of  February  7, 1878,  succeeded  to  all  rights  which  Greene 
and  Thompson  had  to  produce  the  play  in  qiiestion  in  America, 
and  Greene  and  Thompson  parted  with  all  right  to  authorize 
any  other  person  to  produce  such  play  in  America  as  long  as 
the  plaintiff  kept  her  agreement  with  them.  There  is  noth- 
ing in  the  agreement  which  requires  the  plaintiff  to  perform 
the  play  at  any  particular  period  of  the  year,  and  provided 
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she  performs  it  fifty  times  between  February  7,  1878,  and  Feb- 
ruary 7,  1879,  and  makes  the  returns  which  the  agreement 
calls  for,  her  "  sole  right  for  America  to  have  and  perform  " 
M'liss  cannot  be  questioned  or  attacked.  And,  as  the  assignee 
or  vendee  of  Greene  and  Thompson,  the  plaintiff  is  entitled 
to  the  aid  of  this  court  as  against  those  who  seek  to  perform 
such  play  without  her  consent  (Palmer  agt.  De  Witt,  47  If. 
Y.,  532 ;  Crowe  agt.  Aiken,  4  American  Law  Review,  450 ; 
Shook  agt.  Daly,  49  How.  Pr.  PL.,  366). 

In  Palmer  agt.  De  Witt  the  court  of  appeals  says :  "  The 
plaintiff  has,  for  a  valuable  consideration,  acquired  the  right  to 
the  first  publication  of  this  drama,  as  well  as  the  right  to  rep- 
resent the  same  upon  the  stage  in  the  United  States,  and  it  is 
a  right  of  pecuniary  value.  *  *  *  As  against  the  author 
and  all  the  world  the  plaintiff  has  acquired,  by  the  payment 
of  a  valuable  consideration,  an  equitable  right  to  the  first 
printing  and  publishing  of  the  drama  here,  and  the  right  is 
within  the  cognizance  of  a  court  of  equity." 

And  in  Shook  agt.  Daly,  where  both  parties  claimed  title 
by  purchase  of  the  manuscript  from  one  Michaelis,  judge 
CUKTIS,  in  delivering  the  opinion  says  :  "  The  defendant  Daly 
states  that  he  has  substantially  constructed  a  new  and  original 
play  in  the  place  of  Rose  Michel.  If  that  has  been  done  it 
is  no  answer  to  this  application  for  an  injunction.  The  author 
and  his  assignees,  be  they  citizens  or  aliens,  so  far  as  the  manu- 
scripts and  their  rights  therein  are  concerned,  are  protected 
by  the  law,  and  these  cannot  be  impaired  or  infringed  upon 
either  directly  or  indirectly." 

The  defendant  McDonough  and  the  other  defendants  are 
seeking  to  perform  the  play  against  the  plaintiff's  consent. 
Neither  he  nor  the  defendants,  the  managers  of  the  theater, 
can  have  any  other  rights  than  Greene  and  Thompson,  and 
the  latter,  as  long  as  the  agreement  of  February  7,  1878,  is  in 
force,  can  confer  no  authority  on  any  one  to  perform  or  pro- 
duce "  M'liss  "  without  the  plaintiff's  consent.  The  learned 
counsel  for  the  defendant  has  referred  me  to  Curtis  on  Copy 
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rights,  wherein  the  rule  is  laid  down  that  where  there  is  a  dis- 
pute as  to  the  construction  of  an  agreement  between  the 
parties,  the  court  will  not  grant  an  injunction  until  the  effect 
of  the  agreement  has  been  established  at  law.  The  soundness 
of  this  proposition  is  not  denied,  but  in  this  case  there  can  be, 
in  my  opinion,  no  dispute  as  to  the  construction  which  should 
be  given  to  the  agreement  between  the  plaintiff  and  Greene 
and  Thompson,  and  the  plaintiff  never  acquiesced  in  the 
arrangement  that  the  play  should  be  produced  with  another 
person  as  "  an  attraction." 

For  these  reasons  I  am  of  the  opinion  that  the  injunction 
•granted  by  Mr.  justice  DONOHUE  should  be  continued  until  the 
case  can  be  tried. 
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SUPREME  COURT. 

MICHAEL   LEONARD  agt.  JOHN  LEONARD. 

Judgment  debtor— death  of — proceedings  to  enforce  payment  out  of  his  estate 
under  section  376  of  the  Code  of  Procedure  —  who  may  be  summoned. 

When  the  statute  (sec.  376  of  tlie  Code  of  Procedure)  speaks  of  "  tenants  of 
real  property  owned  by  the  judgment  debtor}"  it  means  his  tenants,  and 
does  not  apply  to  persons  holding  under  a  deed  in  hostility  to  him, 
and  those  who  claim  through  him. 

The  judgment  debtor  died  leaving  the  judgment  unpaid.  At  his  death 
he  was  seized  of  certain  real  estate  in  the  city  of  New  York.  He  left 
a  widow  and  two  children,  and  by  his  will  his  widow  was  to  have  a 
monthly  allowance  from  the  income  of  his  estate  in  lieu  of  dower,  and 
the  principal  of  the  estate  was  given  to  his  children.  The  real  estate 
was  sold  by  the  municipal  corporation  for  taxes,  and  a  lease  for 
1,000  years  was  executed  to  Charles  Reed.  The"  proceedings  are  under 
section  376  of  the  Code,  and  the  summons  has  been  served  upon  the 
widow,  her.  two  children  and  Reed : 

Held,  that  the  proceedings  as  to  Reed  could  not  Be  upheld,  as  he  does  not 
hold  as  a  tenant  of  the  judgment  debtor,  but  under  a  deed  made  in 
hostility  to  him. 

Held,  further,  that  the  interest  of  the  heirs  or  devisees  is  too  remote  and 
trifling  to  authorize  these  proceedings.  « 

Trial  Term,  June,  1878. 
,     Henry  Parsons,  for  plaintiff. 

Ex  Judge  Albert  Cardoso  and  Richard  /S.  New  combe,  for 
the  lessee  and  heirs. 

VAN  VORST,  J.  —  The  plaintiff  recovered  a  judgment 
against  the  above  named  defendant  on  the  llth  day  of  August, 
1866,  for  $502.47. 

VOL.  LVI  13 
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In  October  following  the  judgment  debtor  died  leaving  the 
judgment  unpaid.  At  his  death  and  for  some  time  previous 
the  judgment  debtor  was  seized  of  certain  real  estate  in  the 
city  of  New  York.  He  left  a  widow  and  two  children.  By 
the  will  of  the  defendant  his  widow  was  to  have  a  monthly 
allowance,  from  the  income  of  his  estate  in  lieu  of  dower  — 
to  the  children  the  principal  of  the  estate  was  given. 

The  proceedings  of  the  plaintiff  now  considered  are  com- 
menced under  section  376  of  the  Code. 

The  property  which  is  sought  to  be  reached,  an*!  in  effect 
applied  to  the  payment  of  the  judgment,  is  the  real  estate  of 
the  judgment  debtor,  which  it  is  claimed  passed  under  the 
will. 

This  real  estate  was  sold  by  the  municipal  corporation  in 
September,  1865,  before  the  death  of  the  judgment  debtor, 
to  satisfy  taxes  due  thereon. 

In  pursuance  of  this  sale  a  lease  was  executed  by  the  munici- 
pal authorities  to  Charles  Heed,  who  was  the  assignee  of 
the  certificate  of  sale,  for  the  term  of  1,000  years,  from 
the  14th  day  of  September,  1865,  and  he  now  holds  the' 
premises  under  the  lease,  and  is  entitled  to  the  premises  and 
all  thereof,  for  the  term  of  the  lease,  to  the  exclusion  of  all 
who  claim  through  the  judgment  debtor ;  this  includes  the 
widow  and  children,  as  it  does  the  plaintiff  himself,  claiming 
under  a  judgment,  against  John  Leonard.  The  summons  in 
this  proceeding  has  been  served  upon  the  widow,  her  two 
children  and  Reed.  As  by  section  376  of  the  Code,  the  heirs, 
devisees,  legatees  or  tenants  of  real  property,  owned  by  the 
judgment  debtor  may  be  summoned  to  show  cause,  the  pro 
ceedings  as  to  Reed  cannot  be  upheld.  He  does  not  hold  as 
a  tenant  of  the  judgment  debtor,  but  under  a  deed  made  in 
hostility  to  him,  and  is  entitled  "  to  have  and  to  hold  said 
premises  against  owner  or  owners  thereof,  and  all  claiming 
under  him  or  them,"  so  the  lease  reads. 

When  the  statute  speaks  of  tenants  of  real  property  "  owned 
by  the  judgment  debtor,"  it  means  his  tenants,  and  does  not 
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apply  to  persons  holding  under  a  deed  in  hostility  to  him,  and 
those  who  claim  through  him. 

It  does  not  appear  that  there  is  any  estate  of  the  judgment 
debtor    in  the  hands  of  either  of  the  ^parties  who  are  sum-, 
moned  under  the  section  of  the  Code  now  considered. 

But  it  is  suggested  that  the  tax  sale  resulted  only  in  a  lease, 
and  that  whatever  may  be  the  duration  of  its  term,  there  is 
an  interest  in  the  heirs  or  devisees,  which  an  execution  can 
reach. 

It  is  considered  that  such  interest,  after  the  lapse  of  1,000 
years,  is  too  remote  and  trifling  to  authorize  these  proceedings. 

Courts  of  justice  are  moved  only  to  the  consideration  of 
substantial  rights  and  remedies. 

There  should  be  judgment  dismissing  the  propeedings,  with 
costs. 
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K  Y.  COMMON  PLEAS. 
In  the  Matter  of  BENJAMIN  PAGE,  a  lunatic. 

Lunatic — proper  party  to  be  appointed  committee  of  the  estate  and  person  — 
heirs  or  next  of  kin  —  Appeal. 

The  selection  of  a  committee  of  a  lunatic  by  a  referee  appointed  for  that 
purpose,  is  a  matter  of  judicial  discretion  with  which  the  court  should 
not  interfere,  unless  he  has  selected  an  improper  person  or  one  who  is 
disqualified,  or  one  whose  situation  is  such  as  to  warrant  the  belief  that 
the  interests  confided  to  him  may  not  be  properly  attended  to. . 

Whether  a  relative  or  stranger  is  to  be  preferred,  should  be  determined  in 
the  particular  case,  in  view  of  all  the  circumstances,  and  not  by  the 
application  of  any  general  rule,  for  there  is  none  except  that  heirs  or 
next  of  kin  are  not  disqualified  if  the  court  .or  its  officer  in  the  exercise 
of  a  sound  judicial  discretion  thinks  proper  to  appoint  one. 

Matter  of  Owens,  (5  Daly,  288)  explained  and  limited. 

It  seems  that  an  appeal  may  be  taken  from  an  order  confirming  the  report 
of  a  referee  as  to  who  was  a  suitable  person  to  be  appointed  a  committee 
of  the  person  and  estate  of  a  lunatic. 

General  Term,  April,  1877. 

THIS  is  an  appeal  from  an  order,  confirming  the  report  of  a 
referee,  to  whom,  by  an  order  of  this  court,  it  was  referred  to 
inquire  and  report,  among  other  things,  who  was  a  suitable 
and  proper  person  to  be  appointed  a  committee  of  the  person 
and  estate  of  the  above-named  Benjamin  Page,  a  lunatic. 
The  applicants  for  such  appointment,  before  said  referee,  were 
two,  to  wit :  Mr.  Stephen  H.  Olin  and  Mr.  Robert  L.  Keen. 
Mr.  Olin  is  in  no  way  related  to  the  lunatic,  Mr.  Keen  is 
his  first  cousin.  The  other  relatives  of  the  lunatic  are  Mrs. 
Croghan  and  Mrs.  Brown;  aunts  of  the  whole  blood,  arid  Mrs. 
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Clarke,  Mrs.  Madeira,  Mrs.  Brent,  Mrs.  Blackwell  and  Dr. 
David  Page,  aunts  and  uncle  of  the  half  blood.  The  lunatic 
is  unmarried  and  has  no  father,  mother,  children  brothers 
or  sisters  living,  and  there  are  no  descendants  of  any  such 
child,  brother  or  sister.  Mrs.  Brown  resides  abroad,  has  not 
appeared  in  this  matter,  and  takes  no  part  therein.  Mrs. 
Croghan  is  the  petitioner,  and  alone  requests  the  appointment 
of  Mr.  Olin.  All  the  other  relatives  unite  in  asking  to  have 
Mr.  Keen  appointed  such  committee. 

The  referee  reported  in  favor  of  the  appointment  of  Mr. 
Olin. 

The  confirmation  of  this  report  was  opposed  by  the  other 
parties  to  the  proceedings,  and  in  their  behalf  it  was  asked 
that  the  motion  for  that  purpose  should  be  denied ;  and  that 
an  order  might  be  entered  appointing  Mr.  Keen  such  com- 
mittee. The  motion  to  confirm  was  granted,  and  an  order 
was  entered  confirming  the  report. 

YAN  BEUNT,  J.,  in  confirming  the  report  says :  "  Under  the 
decision  in  the  case  of  Matter  of  Owens  (5  Daly,  288)  I  am 
compelled  to  confirm  this  report,  but  I  cannot  do  so  without 
expressing  my  dissent  from  the  doctrine  enunciated  in  that 
case,  that  next  of  kin  are  excluded  from  appointment  as  com- 
mittees of  person  or  estate  of  lunatics.  I  don't  think  the 
authorities  will  support  such  a  doctrine." 

D.  S.  JRitterband,  for  appellants.  Michael  H.  Cardoso,  of 
counsel. 

I.  The  order  is  appealable  (sec.  1,  ch.  270,  page  592,  Laws 
0/1854). 

II.  The  learned  referee,  in  his  opinion,  says :  "  No  ques- 
tion is  raised  by  counsel  as  to  the  integrity,  capacity  or  fitness 
of  either  of  the  gentlemen   named,  and  the   only  question 
which  arises  is  as  to  the  rule  which  should  guide  the  referee 
in  the  selection  of  a  committee."     The  referee  cites  a  case, 
entitled,  In  the  matter  of  Owens,  an  Idiot  (5  Daly,  288),  and 
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from  that  authority,  and  the  cases  in  the  opinion  therein 
referred  to,  deduces  and  evokes  a  rule  or  principle  that  a  rela- 
tive, as  such,  is  excluded  from  an  appointment  as  such  com- 
mittee ;  and,  in  view  of  this,  he  reports  in  f a'vor  of  the 
appointment  of  Mr.  Olin  as  the  committee  of  the  estate  and 
person  of  the  lunatic. 

We  submit  that  the  conclusions  which  the  referee  seeks  to 
draw  from  the  two  cases  in  this  court,  and  by  which  he  insists 
he  is  governed,  were  not  of  controlling  authority  on  the 
question  now  before  the  court,  and  certainly  do  not  decide 
that  a  relative,  as  such,  is  excluded  from  an  appointment  as 
such  committee. 

We  insist  that  a  relative  is  always  preferred  as  the  com- 
mittee of  the  estate  and  person  of  a  lunatic,  rather  than  a 
stranger  (Matter  of  Livingston,  1  Johns.  Ch.^  436 ;  Lamo- 
ree's  Case  [1860],  11  Abb.  [N.-S.~\,  274;  In  the  Matter  of 
Taylor  [1842],  9  Paige,  611 ;  Crary's  Spec.  Pro.,  vol.  2,  ch. 
18,  p.  15  \%d  ed.}  ;  Harbour's  Chancery  Practice,  vol.  %,p. 
236,  look  V,  ch.  6,  [2d  ed.~]  ;  Waifs  Practice,  vol.  6,  p.  426  ; 
Hoffman's  Chancery  Practice  [1839,  1st  ed.~\,  vol.  2,  pp.  258, 
260;  1  Bouv.  Lam  Die.,  p.  297). 

From  England  comes  our  law  in  relation  to  persons  of 
unsound  .  mind ;  the  •  principles  there  determined,  the  rules 
there  established,  in  the  absence  of  legislation,  should  govern 
here.  The  authorities  in  the  courts  of  that  country  unite  in 
giving  the  preference  to  a  relative  (Elmer  on  Practice  in 
Lunacy  [5th  ed.],  1872,  p.  25  ;  PhiUipps  on  Lunacy,  p.  281 ; 
Shelf ord  on  Lunacy,  p.  131 ;  2  Law  Lib.,  p.  83 ;  Bacon's 
Abridgement  \Bouvier1  s  ed}.,  vol.  5,  p.  12),  where  it  is  said, 
"  In  the  appointment  of  committees,  relations,  unless  there  is 
some  specific  objection,  are  preferred  to  strangers.  It  is  no 
objection  in  modern  practice,  though  it  was*  so  formerly,  that 
the  committee  of  the  person  is  entitled,  as  heir-at-law,  upon 
the  death  of  the  lunatic,  to  his  real  estate.  .  That  he  is  the 
next  of  kin  to  the  lunatic,  and  may  come  in  for  a  share  of 
the  personal  property  under  the  statute  of  distributions,  has 
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never  been  considered  as  an  objection."  (Stock  on  Non  Com- 
pos Mentis,  p.  121,  et  seq  ;  9  Law  Lib.  [2?.S.~\,  II,  p.  71; 
1  Fonblanquds  Eq.,  53  [note  o] ;  Petersdorff  Abm.  [2d.  ed.~], 
vol.  5,  p.  409  [1] ,  where  it  is  said  that  "  relations  are  in 
general  appointed  in  preference  to  strangers,  unless  some 
specific  objection  be  urged)-'  (Dormer's  Case  [1724],  2  Peere 
Wins.,  262.)  Here  the  uncle  of  the  lunatic  was  appointed 
committee.  (Ex  parte  Ludlow  [1731],  id,  635  ;  Ex  'parte 
Lyne  [1735].  Cos.  Temp.  Tall.  142.)  The  next  of  kin  was, 
together  with  her  husband,  appointed  committee  of  the 
lunatic's  estate.  (Ex  parte  Grimstone  [1772],  Amb.,  706.) 
The  heirs-at-law  of  the  lunatic  were  intrusted  with  the 
custody  of  his  estate.  (Ex  parte  Cockayne  [1802],  7  Vesey, 
591  and  note.}  The  lunatic's  brother  of  the  half  blood  was 
made  committee  of  his  estate  and  person.  (Ex  parte  Le  Heup 
[1811],  18  Vesey,  221.)  Where  an  uncle  of  the  lunatic  was- 
made  committee.'  (Ex parte  Pickard  [1814],  3  Ves.  &  Bea., 
127.)  Here  the  lunatic's  sister  was  one  of  the  committee. 
(In  re  Lord  Bangor  [1818],  2  Molloy  \_Ir.  Ch.],  518;  Ex 
parte  Farron  •  In  re  Adams  [1829],  1  Russ  and  Mylne, 
112.)  In  this  case*  the  lord  chancellor  granted  the  applica- 
tion of  the  sister  of  a  lunatic  and  her  husband  to  be  appointed 
committee  of  the  person  and  estate  of  the  lunatic.  (In  the 
Matter  of  the  Earl  of  Launsborough  [1826],  Lloyd  &  Goold 
Temp.  Plunk.,  503.)  Here  the  heir-at-law  of  the  lunatic  was 
made  committee  of  his  estate.  (In  re  Hussey  [1828],  1 
Molloy,  226;  In  re  P'ersse  [1828],  "l  Molloy,  439;  In  re 
Blair  [1836],  1  Mylne  &  Craig,  300.)  The  heir-at-law  of 
the  lunatic  was  committee  of  her  person  and  estate.  (In  the 
Matter  of  Webb  [1846],  2  Phillips,  10,  532  ;  Re  Watkins 
[1846],  1  Cott,  225  ;  In  re  Meux[l8lS~],  2  id.,  106,  107  [n.] ; 
Leaf&gt.  Coles  [1852],  1  DeG.,  McN.  &  G.,  417.)  Where 
it  appears  that  a  brother  of  the  lunatic  was  appointed  the 
guardian  of  his  person  and  receiver  of  his  estate.  (Ex  parte 
Mount  [1851],  21  Laio  Jour.  Rep.  [N.  £],  Ch.,  221.)  The 
heir-at-law,  who,  together  with  one  other  person,  was  also 
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next  of  kin,  was  committee  of  the  person  of  the  lunatic. 
(In  re  Pugh  [1853],  3  DeG.,  McN.  &  G.,  416.)  Where  the 
father  was  made  committee  of  the  person  and  estate  of  his 
lunatic  son.  (In  re  French  [1868],  37  Law  Jour.  E.  \N.  &], 
537.)  The  sister  of  a  lunatic  and  her  husband  were  appointed 
such  committee.  (In  re  Strickland  [1871],  L.  7?.,  6  Ch.  Ap., 
226.)  The  heiress-at-law  and  next  of  kin  were  made  such 
committee.  (In  re  Wynne  [1872],  L.  E.,  7  Ch.  Ap.,  229.) 
The  lunatic's  wife  was  made  committee.  (In  re  Scarlet  [1 873], 
8  id.,  739.)  The  committee  of  the  person  was  the  lieiress-at. 
law  and  sole  next  of  kin  of  the  lunatic,  and  the  committee  of 
the  estate  was  their  son.  Elmer  says :  •  "  Relatives '  are  pre- 
ferred to  strangers,  unless  there  is  some  specific  objection  to 
them ;  the  former  rule  of  excluding  them  on  the  ground  of 
interest  being  now  disregarded."  In  Ex  parte  Cockayne, 
lord  ELDON  held  that  the  old  rule  that  the  next  of  kin  of  a , 
lunatic,  if  entitled  to  his  estate  upon  his  death,  was  not  to  be 
committee  of  the  person,  is  not  now  adhered  to.  This  is  not 
only  exploded,  but,  consanguinity,  though  it  confers  no  posi- 
tive right,  is  now  always  considered  as  a  considerable  recom- 
mendation in  the  selection  of  a  committee  (Perkirfs  note  to 
the  case,  citing  Lady  Mary  Copes,  2  Cha.  Cas.,  239). 

III.  So  much  of  the  order  from  which  this  appeal  is  taken 
should  be  reversed ;  and  as  all  the  facts  are  before  this  court, 
and  there  is  no  dispute  as  to  the  fitness  of  Mr.  Robert  L. 
Keen,  the  person  proposed  by  the  relatives  of  the  lunatic,  an 
order  should  be  entered  appointing  him  the  committee  of  the 
estate  and  person  of  the  lunatic  upon  his  executing  such  a 
bond  as  the  referee  has  reported  to  be  proper,  and  under  the 
conditions  recommended  by  the  referee. 

G.  L.  Rives  for  respondent. 

I.  The  order  is  not  appealable  (Laws  of  1874,  chap.  446, 
tit.  2,  sec.  1 ;  Matter  of  Mason,  1  Barb.,  436 ;  Matter  of 
Owens,  5  Daly,  288 ;  Matter  of  Griffin,  5  Abb.,  [N.  &],  96 ; 
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Black's  Case,  18  Penn.  State  Rep.,  434 ;  Lamoreds  Case,  11 
Abb.,  274;  Richard's  Case,  15  Abb.  [N.  &],  6). 

II.  The  court  will  not  disturb  the  referee's  report,  unless  it 

appears  that  it  has  appointed  an  improper  person  (Creuze 

agt.  Bishop  of  London,  2  Brown's  C.  C.,  253;  Garland  agt. 

Garland,  2  Vesey,  Jr.,  137 ;  Bonersbank  agt.  Collasseau,  3 

Vesey,  164 ;  Thomas  agt.  Dawkins,  3  Brown's  C.  C.,  508 ; 

&  (7.,  1  F«*ey,  Jr.,  452 ;  Tharpe  agt.  Tharpe,  12  7e*«y,  317 ; 
Matter  of  the  Eagle  Iron  Works,  8  Paige,  385 ;  /^  re  Lord 
Bangor,  2  Malloy,  519 ;  Zac?2/  Jfory  C^e's  Case,  239 ; 
Shelf ord  on  Lunacy,  136  ;  Edward's  on  Referees,  317,  599). 

III.  The  court  will  not  inquire  into  the  referee's  reasons. 
IY.  T^e  referee  in  this  case  exercised  his  discretion. 

V.  The  rule  adopted  by  the  referee  was  correct  (Matter 
of  Owens,  5  Daly,  288  ;  1  B*lk  Comm.,  305  ;  Dormer's  Case, 
2  P.  Wms.,  262 ;  Ex  Parte  Cockayne,  7  Ves.,  591 ;  Ex  Parte 
Ludlow,  2  P.    Wms.,  635 ;  Matter  of  Livingston,  1  Johns. 
•Ch.,  436 ;  Lady  Mary  Cope's  Case,  2  Ch.  Cos.,  239 ;  8.  C.,  1 
Eq.  Ca.,  Abr.,  277;  Oxenden  agt.  Lord  Compton,  2  Vesey, 
Jr.,  69 ;    8.  .C.,  4  Brown's  C.  C.,  231 ;   NeaVs  Case,  2  P. 

FFms.,  544 ;  Ex  parte  Chumley,  1   Vesey,  Jr.,  296 ;  Matter 
of  Taylor,  9  7\%«,  611 ;  Matter  of  ColaR,  3  Daly,  529). 

VI.  If  the  court  reverses  the  order,  it  should  refer  it  back 
to   the   referee   (jShelford  on  Lunacy,  136;    Edward's  on 
Referees,  318,  599). 

VII.  The  order  appealed  from  should  be  affirmed  with 
costs. 

DALY,  Ch.  J. —  Where  an  unobjectionable  person  has  been 
appointed  by  the  referee,  it  is  not  the  practice  of  the  court 
to  disturb  the  appointment,  upon  the  ground  that  a  relative 
ought  to  have  been  selected,  or  the  converse,  or  that  a  better 
selection  from  among  the  persons  named  might  have  been 
made.  The  selection  of  the  committee,  by  the  referee,  is  a 
matter  of  judicial  discretion,  with  which  the  court  should  not 
interfere  unless  he  lias  selected  an  improper  person,  or  one 
VOL.  LVI  14 
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who  is  disqualified,  or  one  whose  situation  is  such  as  to  war- 
rant the  belief  that  the  interests  confided  to  him  may  not  'be 
properly  attended  to  (Creuzer  agt.  Bishop  of  London,  2 
Brown's  C.  C.,  253 ;  Thomas  agt.  Dawkins,  3  id.,  508 ;  id., 
1  Ves.  Jr.,  452 ;  In  the  Matter  of  the  Eagle  Iron  Works,  8 
Paige,  386). 

These  were  cases  of  the  appointment  of  a  receiver,  but 
the  rule  is  the  same  in  respect  to  the  appointment  of  a  com- 
mittee of  a  lunatic  (Lady  Mary  Cope's  Case,  1  Eg.  Ca.  Ab., 
277,  sd.  3 ;  In  re  Lord  Bangor,  2  Molloy,  219). 

If  the  referee  had,  in  the  exercise  of  his  discretion,  selected 
Mr.  Olin  instead  of  Mr.  Keen,  there  would  be  no  ground  for 
interfering ;  but  it  is  evident,  from  the  referee's  opinion,  that 
he  exercised  no  discretion  in  respect  to  Mr.  Keen,  that  being 
a  first  cousin  of  the  lunatic,  he  regarded  him  as  excluded 
from  appointment  as  a  committee  under,  as  he  said,  the  prin- 
ciple of  the  decision  of  this  court  (In  the  Matter  of  Owens, 
5  Daly,  288).  It  was  certainly  not  my  intention  to  hold  in  that 
case  that  a  relative  who  may  be  pecuniarily  benefited  by  the 
lunatic's  death  is  disqualified  from  being  appointed  the  com- 
mittee of  his  estate ;  but,  in  looking  at  the  language  I  used, 
I  can  »see  that  it  may  well  have  misled  and  conveyed  that 
impression  to  the  referee.  I  meant  to  say  that  the  court 
would  exercise  circumspection  and  care  in  appointing  those 
who  might  be  benefited  by  the  lunatic's  death,  and  whose 
intent  and  disposition  it  might  be  to  lessen  the  lunatic's  com- 
forts, that  his  estate  might  be  diminished  as  little  as  possible ; 
not,  however,  that  they  were,  for  this  reason  or  apprehension, 
disqualified,  which  would  have  been  disregarding  a  long  line 
of  cases  in  which  relatives  have  been  appointed  from  justice 
DORMERS'  case  (2  P.  Win.,  263)  to  the  present  day.  The  rule 
is  not  that  the  relatives  are  to  be  preferred  to  strangers,  noi 
strangers  to  relatives,  but  that  the  court,  in  the  particular 
case,  is  to  do  that  which  is  best  for  the  lunatic,  keeping  in 
view  the  possibility  of  his  recovery.  "  It  is  his  benefit  and 
comfort  I  am  to  take  care  of "  said  lord  MACCLESFIELD  in 
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justice  DORMERS,  "  and  not  heap  ijp  wealth  for  the  benefit  of 
his  administrators  and  next  of  kin."'  "Where  the  custody  of 
the  person  and  estate  is  to  be  united  in  the  same  committee, 
a  relative  may  take  more  interest  in  looking  after  the  lunatic's 
welfare  and  comfort,  and  feel  more  sympathy  for  him  than  a 
stranger  would  do.  But  whether,  a  relative  or  stranger  is  to 
be  preferred  should  be  determined  in  the  particular  case  in 
view  of  all  the.  circumstances,  and  not  by  the  application  of 
any  general  rule,  for  there  is  none  except  that  heirs  or  next  of 
kin  are  not  disqualified  if  the  court  or  its  ofiicer  in  the 
exercise  of  a  sound  judicial  discretion  think  proper  to  appoint 
one.  Mr.  Olin  is  a  gentleman  known  to  the  court,  and  one 
in  every,  way  qualified  for  the  discharge  of  such  trust  and  I 
feel  very  reluctant  to  interfere  with  his  appointment.  It  is, 
however,  said  in  the  referee's  opinion  that  no  question  was 
raised  at  the  hearing  as  to  the  integrity,  capacity  or  fitness  of 
either  of  the  gentlemen  named  and  as  a  large  number  of  the 
relatives  desired  the  appointment  of  Mr.  Keen,  it  may  be, 
for  all  that  we  know,  that  the  referee,  in  the  exercise  of  his 
discretion,  would  have  appointed  him  had  he  not  considered 
him  disqualified  under  the  construction  which  the  referee 
gave  to  our  decision  in  The  Matter  of  Owens.  I  think,  there- 
fore, that  it  will  be  better  to  refer  the  matter  again  to  the 
referee  that  he  may  be  at  liberty  to  select  Mr.  Keen  if,  in  the 
exercise  of  his  discretion,  he  thinks  it  more  judicious  to  do  so. 
YAN  HOESEN,  J.,  concurred. 
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SUPEEME  COURT. 

GEORGE  MARK  and  others  agt.  THE  HUDSON  RIVER  BRIDGE 

COMPANY. 

Negligence  —  Contributory  Negligence  —  How  far  corporation  liable  for  the 
reckless  and  needless  acts  of  its  servants,  in  removal  of  property  of  another 
which  is  upon  or  against  their  property  —  Damages  —  Jury. 

The  ferryboat  of  plaintiffs  while  on  one  of  her  regular  trips  across  the 
Hudson  river  encountered  a  quantity  of  floating  ice  and  was  carried 
and  lodged  against  the  bridge  of  the  defendant.  Whilst  the  boat  was 
resting  against  the  bridge  the  defendant,  by  its  servants,  undertook  to 
remove  the  same,  and  in  doing  so  pulled  the  boat  under  the  bridge, 
causing  a  part  of  that  structure  to  fall  upon  the  boat,  doing  her  great 
injury.  The  boat  was  sunk  and  swept  by  the  current  to  the  lower  part 
of  the  city,  where  she  remained  sunken  for  several  weeks,  and  was 
finally  raised  by  plaintiffs.  In  an  action  for  damages,  held,  that,  if 
the  defendant's  servants  undertook  to  remove  and  did  remove  the  boat 
at  the  request  or  by  the  permission  of  the  plaintiffs,  there  could  be  no 
recovery,  because  the  men  became  for  that  act  the  servants  of  the  plain- 
tiffs. If,  however,  there  was  no  such  request  or  permission,  the  defend- 
ant was  answerable  for  any  wild,  reckless  or  intended  misconduct  of  its 
servants. 

The  boat  being  there  without  any  fault  of  the  defendant,  resting  upon  and 
against  its  property,  it  was  the  duty  of  the  plaintiffs  to  remove  her  from 
that  position,  using  all  reasonable  expedition  and  haste,  consistent  with 
the  circumstances  01  the  occasion. 

If  the  plaintiffs  failed  in  the  discharge  of  this  duty,  then  defendant  had  a 
right  to  do  it.  But  in  so  doing,  it  was  bound  to  use  ordinary  care, 
such  care  as  an  ordinary  prudent  man  would  exercise  in  the  manage- 
ment of  his  own  property.  The  defendant  is  not  to  be  held  liable  for 
mere  errors  of  judgment  upon  the  part  of  its  servants,  but  only  for  such 
acts,  or  such  negligence,  as  the  ordinarily  prudent  man  would  not  have 
committed  in  regard  to  his  own  property. 

Although  the  defendant  was  not  insurers  of  the  plaintiffs  against  all  dam 
age  which  might  be  caused  in  removing  the  boat,  it  may  be  made  liable 
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where  the  conduct  of  its  servants  was  needless,  reckless  or  useless,  and 
which  an  ordinarily  prudent  man  would  not  have  been  guilty  of  under 
the  same  circumstances. 

Assuming  that  the  boat  was  in  collision  and  contact  with  the  bridge  by 
the  fault  of  the  plaintiffs,  the  act  of  the  plaintiffs  which  put  her  there, 
or  the  neglect  to  remove  her  therefrom,  is  not  to  be  deemed  contribu- 
tory negligence  on  their  part,  and  therefore  one  which  will  defeat  a 
recovery. 

The  act  and  conduct  of  the  plaintiffs  did  not  contribute  to  the  injury  in 
any  way.  The  force  which  did  the  injury  was  an  entirely  independent 
one  and  intended  to  be  applied.  A  wrong  committed  by  the  plaintiffs 
upon  the  defendant  could  not  justify  a  second  and  independent  one  by 
the  latter  to  'the  former.  The  injury  done  by  the  latter  is  the  result 
entirely  of  a  separate  act  of  its  own,  and  in  the  doing  of  which  the 
plaintiffs  were  in  no  wise  contributors. 

Where,  therefore,  though  all  the  consequences  may  not  have  been  intended 
if  what  was  done,  was  wild  and  reckless,  and  intended,  and  such  as  no 
Ordinarily  prudent  man  would  have  committed,  the  defendant  must  be 
accountable  therefor,  because  the  acts  are  entirely  its  own,  and  to  them 
the  plaintiffs  do  not  contribute. 

Held,  further,  that  though  the  conduct  of  the  defendant  was  negligent 
and  reckless,  still  what  it  did  was  done  to  remove  the  property  of  the 
plaintiffs,  which  was  injuring  that  of  defendant,  and  which  the  plain- 
tiffs should  have  taken  away,  and  not  to  convert  it  to  its  own  use.  The 
removal  of  the  boat  having  been  accomplished,  it  was  the  duty  of  the 
plaintiffs  to  have  taken  possession  of  the  boat  as  she  was;  and  they  had 
no  right  to  abandon  her.  The  plaintiffs  could  only  recover  for  the 
injury  and  damage  done  to  the  boat  by  her  removal  and  the  fall  of  the 
bridge  upon  her.  For  all  injuries  which  occurred  after  the  plaintiffs 
could  have  relieved  her  there  can  be  no  recovery. 

It  is  no  error  after  a  jury  has  come  into  court  and  delivered  their  verdict 
{the  form  of  which  showed  they  intended  to  add  interest  thereto)  for 
the  court  to  send  them  back  to  their  room  to  calculate  the  interest. 

Special  Term,  March,  1878. 

MOTION  by  defendant  at  special  term  for  a  new  trial  upon  a 
case  with  exceptions. 

Matthew  Hale,  for  the  defendant. 
Isaac  Lawson,  for  the  plaintiff. 
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WESTBKOOK,  J.  —  This  cause  was  tried  at  the  Albany  cir- 
cuit in  January,  1878,  before  Mr.  justice  WESTBKOOK  and  a 
jury.  The  plaintiffs  had  a  verdict  for  $15,068.16.  The  cause 
was  one  of  unusual  importance  and  interest,  the  trial  having 
been  commenced  on  the  30th  day  of  January,  1878,  and  its 
conclusion  was  reached  on  the  fourteenth  of  February  follow- 
ing. The  character  and  issues  of  the  action  were  as  follows : 

The  plaintiffs  were  and  are  the  proprietors  of  a  ferry  across 
the  Hudson  river  between  Troy  and  West  Troy.  On  the 
8th  day  of  April,  1872,  one  of  their  steam  ferry  boats,  the 
George  Mark  left  her  slip  on  the  Troy  side  at  a  quarter  to  10 
o'clock  P.  M.  to  cross  the  river.  It  was  claimed  by  the  plain- 
tiffs that  the  ice  had  broken  up,  and  gone  down  the  river 
some  few  days  before.  That  during  the  day  in  question,  the 
river  had  been  comparatively  free  from  ice,  and  when  the 
Mark  started,  at  the  time  just  mentioned,  there  was  nothing  to 
indicate  any  danger.  When,  however,  the  boat  had  got  two- 
thirds  of  the  way  over  the  river,  she  suddenly  and  unexpect- 
edly encountered  a  large  flow  of  very  heavy  block  ice,  which 
was  carried  with  great  rapidity  by  a  freshet  down  the  river, 
and  though  the  boat  was  staunch  and  seaworthy,  was  provided 
with  all  proper  and  necessary  men  and  'machinery,  and  was 
well  and  skillfully  managed  in  every  respect,  she  was  never- 
theless irresistibly  propelled  by  the  force  of  the  moving  mass 
of  ice,  down  the  stream  and  against  the  north  bridge  of.  the 
defendant  which  crosses  the  river  at  Albany.  The  plaintiffs 
further  claimed,  that  whilst  the  boat  was  resting  against  the 
bridge,  the  defendant  by  its  servants,  took  possession  of  the 
boat '  and  wrongfully,  negligently  and  carelessly  pulled  it 
through  and  under  the  bridge,  causing  a  part  of  the  structure 
of  the  latter  to  fall  upon  the  boat  and  then  left  and  abandoned 
her  to  sink  from  the  load  upon  her,  to  the  great  damage  and 
injury  of  the  plaintiffs. 

The  defendant,  on  the  other  hand,  insisted  that  the  boat 

was  carried  against  its  bridge  by  the  carelessness  and  mis- 

•  management  of  the  plaintiffs.     That  the  ice  was,  or  could  have 
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been,  seen  in  time  to  avoid  it,  that  the  boat  was  not  equipped 
properly  with  either  men  or  machinery,  and,  that  solely  in 
consequence  of  the  fault  of  the  plaintiffs,  the  collision  of  the 
boat  with  the  bridge  occurred.  That  the  former  struck  the 
latter  about  12  o'clock'  at  night,  or  a  little  'after,  and  from 
that  time  until  after  daylight,  the  plaintiffs  did  nothing  to 
remove  the  boat,  although  the  use  of  the  bridge  was  thereby 
prevented.  That  by  the  contact  the  upper  and  under  north 
cords  of  the  bridge  were  broken,  and  also  the  south  cords 
pulled  apart.  Under  these  circumstances,  and  at  the  request 
of  the  plaintiffs,  the  defendant's  servants  undertook  to  relieve 
the  boat  and  bridge;  That  as  the  former  was  caught  by  the 
top  of  her  gallows  frame,  and  crowded  against  the  latter  by  a 
large  quantity  of  ice,  it  was  deemed  wise  by  the  aid  of  jack- 
screws  to  press  her  down  and  under  the  bridge,  using  tugs  on 
both  sides  of  her  to  break  up  the  ice.  That  whilst  the 
defendant's  men  with  all  possible  care  and  skill  endeavored 
thus  to  relieve  the  boat,  she  suddenly  passed  under  the  north 
cords  of  the  bridge,  and  lodged  against  the  south  ones.  That 
as  the  cords  were  all  broken,  or  strained  apart,  it  became 
unsafe  to  jack  the  boat  down  under  such  south  ones,  and. 
therefore  three  boats  (two  propeller  tugs  and  ferry  boat 
Olcott)  were  fastened  to  her,  and  she  was  pulled  out.  A  part 
of  the  bridge  fell  upon  her,  which  the  defendant's  men  imme- 
diately removed,  and  then  tied  the  ferry  boat  to  the  dock, 
when  she  was  taken  possession  of  by  the  plaintiffs.  The 
defendant  further  claimed  to  recoup  the  damages  which  it  had 
sustained  by  the  collision  of  the  boat  with  the  bridge,  insisting 
that  the  same  was  caused  by  the  fault  and  negligence  of  the 
plaintiffs. 

From  the  foregoing  statement  it  will  be  seen,  that  the 
alleged  cause  of  action  of  plaintiffs  presented  two  questions : 
First,  was  the  defendant  liable  to  the  plaintiffs  for  the  injury 
done  to  the  boat  by  pulling  her  under  the  bridge  and  thus 
causing  a  part  of  that  structure  to  fall  upon  her  ?  Second,  was 
the  defendant  responsible  for  the  damages  caused  and  done  to 
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the  boat  by  allowing  that  part  of  the  bridge  which  was  upon 
her  to  remain,  if  that  was  the  fact,  thus  permitting  the  boat 
to  sink,  and  by  not  caring  for  her,  suffering  her  to  be  carried 
down  the  river  ?  These  two  propositions  will  be  separately 
considered,  so  far  as  it  may  be  necessary  so  to  do,  to  under- 
stand and  intelligently  discuss  the  questions  raised  upon  the 
motion  for  a  new  trial. 

The  evidence  was  very  conflicting  as  to  the  circumstances 
under  which  the  defendant's  men  went  to  work  to  remove  the 
boat,  and  also  as  to  every  after-occurring  event.  The  general 
effect  of  the  evidence,  given  "by  the  plaintiffs  was,  that  in  the 
early  morning,  without  any  permission  from  the  plaintiffs 
and  against  their  will,  the  agents  and  workmen  of  the  defend- 
ant went  upon  the  boat  and  took  possession  of  her,  and  then, 
instead  of  piling  a  weight  upon  her  so  as  to  sink  her  sufficient 
to  pass  the  bridge,  as  might  readily  have  been  done,  or  by 
means  of  tugs  breaking  up  the  ice  above  her  and  pulling  her 
up  stream,  as  might  also  have  been  performed,  they  attached 
to  her  three  boats  and  recklessly  and  needlessly  pulled  her 
under  the  bridge,  thereby  causing  a  part  of  the  span  thereof 
to  fall  upon  the  boat  doing  her  great  injury.  The  general 
drift  of  the  defendant's  evidence  was  to  the  effect  that  after 
the  boat  had  rested  against  the  bridge  for  several  hours,  and 
the  plaintiffs  had  done  nothing  to  relieve  her,  that  its  work- 
men undertook  the  removal  at  the  request  of  the  plaintiffs, 
which,  though  done  with  all  skill  and  care,  the  events  occurred 
as  have  been  hereinbefore  stated.  The  court  charged  the  jury 
that  if  the  defendant's  servants  undertook  to  remove  and  did 
remove  the  boat  at  the  request  or  by  the  permission  of  the 
plaintiffs,  there  could  be  no  recovery  because  the  men  became, 
for  that  act,  the  servants  of  the  plaintiffs.  If,  however,  there* 
was  no  such  request  or  permission  by  the  plaintiffs,  the  law, 
to  govern  the  action  of  the  jury,  was  thus  charged :  "  The 
bout  of  the  plaintiff's  being  against  the  bridge  of  the  defend- 
ant, it  was  the  duty  of  the  plaintiff,  without  unnecessary 
delay,  to  remove  her.  The  boat  was  there  without  any  fault 
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of  the  defendant,  and  it  may  or  may  not  have  been  there, 
without  any  fault  of  the  plaintiffs.  But,  at  all  events,  she 
was  there  resting  upon  and  against  defendant's  property,  and 
it  was  the  duty  of  the  plaintiffs  to  remove  her  from  that 
position,  as  soon  as  they  could,  using  all  reasonable. expedition 
and  haste,  consistent  with  the  circumstances  of  the  occasion. 
If  the  plaintiffs  failed  in  the  discharge  of  this  duty,  then 
defendant  had  a  right  to  do  it.  In  so  removing  the  boat  the 
defendant  was  bound  to  use  ordinary  care,  such  care  as  an 
ordinarily  prudent  man  would  exercise  in  the  management  of 
his  own  property.  The  defendant  is  not  to  be  liable  for  mere 
errors  of  judgment,  upon  the  part  of  its  servants,  but  only 
for  such  acts,  or  such  negligence,  as  the  ordinarily  prudent 
man  would  not  have  committed  in  regard  to  his  own  property. 
The  defendant  was  not  an  insurer  of  the  plaintiffs  against  all 
damage  which  might  be  caused  in  removing  the  boat.  It 
was,  however,  required  to  use  just  so  much  care  as  the 
ordinarily  prudent  person  would  use,  under  such  circum- 
tances,  in  dealing  with  his  own  property.  It  had  no  right 
to  recklessly  destroy  the  boat,  but  was  bound  to  deal  with 
it,  as  the  ordinarily  prudent  man  would  do,  when  desiring 
to  save  his  own  property.  It  may  have  made  mistakes, 
but,  for  mere  errors  in  judgment,  the  defendant  is  not 
responsible.  It  must  be  such  conduct,  if  defendant  is  to  be 
made  liable,  as  you  can  say  was  needless,  reckless  or  useless, 
and  which  an  ordinarily  prudent  man  would  not  have  been 
guilty  of  under  the  same  circumstances."  The  counsel  for 
the  defendant  also  asked  the  court  to  charge,  "  That  the  plain- 
tiff cannot  recover  in  this  action  if  their  boat  came  in  contact 
with  the  bridge  through  their  negligence  in  the  equipment, 
maiming  or  management  of  their  boat."  The  court  refused 
so  to  charge,  and  said :  "  I  put  it  upon  the  same  ground 
whether  the  boat  got  there  by  their  fault  or  not."  To  the 
charges  as  made,  and  to  the  refusal  to  charge,  and  also  to  the 
remarks  of  the  court  in  refusing  to  charge  as  requested,  there 
were  separate  exceptions  on  the  part  of  the  defendant,  and 
VOL.  LVI  15 
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this  presents  the  first  ground  upon  which  the  motion  for  a 
new  trial  is  based. 

The  question  argued,  and  which  the  exception  presents,  is 
this :  Assuming  that  the  boat  was  in  collision  and  contact 
with  the  bridge  by  the  fault  of  the  plaintiffs,  is  the  act  of  the 
plaintiffs,  which  put  her  there,  or  the  neglect  to  remove  her 
therefrom,  to  be  deemed  contributory  negligence  on  their 
part,  and,  therefore,  one  which  will  defeat  a  recovery  ?  Reflec- 
tion has  satisfied  me  that  this  question  must  be  answered  in 
the  negative.  The  act  and  conduct  of  the  plaintiffs  did  not 
contribute  to  the  injury  in  .any  way.  The  force  which  did 
the  injury  was  an  entirely  independent  one,  arid  intended  to 
be  applied.  It  may  be  true  that  I  am  careless  in  permitting 
my  horse  to  be  at  large,  and  that  if  it  wanders  upon  my 
neighbor's  premises  he  may  recover  for  the  trespass.  If, 
however,  my  neighbor  shoots  him,  and  recklessly  and  willfully 
drives  him  to,  and  through  a  place,  where  he  must  be,  and  is, 
injured,  it  is  not  seen  how  my  original  careless  act,  in  permit- 
ting him  to  be  at  large,  or  suffering  him  to  commit  a  trespass, 
can  be  said  to  be  contributory  to  that  by  which  the  animal 
was  wounded  or  killed.  The  most  that  can  be  said  is,  I  have 
permitted  and  allowed  the  horse  to  go  and  remain  in  a  posi- 
tion and  place,  where  the  improper  and  wrongful  subsequent 
act  .could  be,  and  was  done,  but  my  act  does  not  contribute  to 
his.  It  is  clear  that  my  neighbor  has  a  right  to  remove  it 
from  his  premises,  but  it  is  also  equally  clear,  as  it  seems  to 
me,  that  he  cannot  do  it  in  such  a  wild  and  reckless  manner' 
as  an  ordinarily  prudent  man  would  not  have  exhibited  towards 
his  own  property.  He  is  not  to  be  liable  for  mistakes  or  errors 
of  judgment,  but  he  must  not  do  any  act  which  the  ordinary 
mind  would  say  was  improper,  imprudent  and  reckless.  This 
was  charged,  and  if  we  are  told  that  this  was  indefinite,  because 
it  left  so  much  to  the  judgment  of  the  jury,  it  is  answered  that 
we  do  not  see  how  it  could  have  been  more  explicit  -without 
trenching  upon  their  prerogative.  In  Hicks  agt.  Darn  (42 
N.  Y.}  47),  which  was  an  action  for  destroying  a  boat  grounded 
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in  the  Erie  canal,  on  page  52,  EARL,  Ch.  J.,  said :  "  If  the 
referee  had  found  that  this  boat  was  a  nuisance,  the  defendant 
would  not  necessarily  have  been  justified  in  destroying  it.  In 
removing  or  abating  nuisances,  no  unnecessary  damage  or 
injury  to  property  can  be  justified."  Precisely  this  line  of 
thought  influenced  the  charge.  It  was  not  then  seen,  nor  is 
it  now  seen,  how  a  wrong  committed  by  the  plaintiffs  upon 
the  defendant,  could  justify  a  second  and  independent  one  by 
the  latter  to  the  former.  The  injury  done  by  the  latter  is  the 
result  entirely  of  a  separate  act  of  its  own,  and  in  the  doing 
of  which  the  plaintiffs  were  in  no  wise  contributors.  In 
Norris  agt.  Litchfield  (25  New  Hampshire,  271),  it  was  held : 
.  "  The  fact  that  a  plaintiff  is  a  trespasser,  or  violater  of  the  law, 
does  not  of  itself  discharge  another  from  the  observance  of 
due  and  proper  care  towards  him,  neither  will  it  necessarily 
preclude  him  from  a  recovery  against  a  party  guilty  of  negli- 
gence." A  similar  principle  was  also  held  in  Lovett  agt. 
Salem  and  South  Danvers  Railroad  Company  (9  Allen,  557), 
a  Massachusetts  case,  and  we  regard  it  as  sound.  There  is  a 
line  of  cases  which  holds  that  a  party  who  has  negligently  put 
himself  or  property  in  a  dangerous  position,  cannot  recover 
against  another  who  carelessly,  and  not  intentionally,  comes 
in  collision  with  him  or  it ;  and  also  another  in  which,  though 
I  am  negligent  in  leaving  something  dangerous  to  others  in  an 
exposed  place,  yet  a  party  negligently  coming  in  contact  there- 
with has  no  remedy.  These  are  plainly  cases  of  concurring 
negligence.  No  element  of  design  or  intent  enters  into 
either.  But  the  doctrine  which  controls  the  cases  referred  to, 
cannot  be  applicable  to  one  like  this  in  which  the  act  done 
was  willful  or  intended  —  willful  or  intended  as  a  simple  act, 
without  intending  all  the  consequences.  Every  force  and 
means  employed  to  remove  the  boat  were  the  results  of  design 
and  not  of  accident.  If,  therefore,  though  all  the  consequences 
may  not  have  been  intended,  what  was  done  was  wild  and 
reckless,  and  intended,  and  such  as  no  ordinarily  prudent  man 
would  have  committed,  the  defendant  must  be  accountable 
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therefor,  because  tne  acts  are  certainly  its  own  and  to  them 
the  plaintiffs  do  not  contribute.  To  hold  otherwise  is  to 
decide  that  when  one  finds  another's  property  upon  his  prem- 
ises, he  can  do  with  it  whatever  he  pleases,  a  doctrine  unwar- 
ranted in  any  sound  code  of  morals  or  of  law. 

The  defendant  also  asked  the  court  to  charge  the  jury, 
"  that  plaintiffs'  boat  having  drifted  upon,  and  become  entan- 
gled with,  a  span  of  the  bridge  without  any  fault  of  defend- 
ant, defendant  was  not  bound  to  the  exercise  of  any  greater 
skill  in  removing  the  boat  and  relieving  the  bridge  than 
defendant's  agents  and  employes  possessed."  To  this  the 
court  said :  "  The  defendant  was  bound  to  have  ordinarily 
prudent  men  to  do  the  work.  While  it  may  be  true,  as  a 
general  proposition,  that  the  defendant  is  not  responsible  for 
mistakes  in  judgment  on  the  part  of  its  men,  or  the  exercise 
of  more  knowledge  than  they  have,  yet  it  ought  to  have  men 
who  had  knowledge  sufficient  to  act  in  an  ordinarily  prudent 
manner." 

The  defendant's  counsel  excepted  to  the  modification  of 
this  request. 

It  further  asked  the  court  to  charge,  "  That  the  evidence 
being  undisputed  that  the  acts  of  the  defendant  by  its  ser- 
vants arid  agents,  in  removing  the  boat,  were  performed  in 
good  faith,  and  that  the  method  adopted  by  them  for  that 
object  was  in  their  opinion  and  belief,  and  to  the  extent  of 
their  skill,  a  proper  one,  the  defendant  is  not  liable  to  the 
plaintiff  for  the  consequences,  even  though  a  better  method 
might  have  been  used."  The  court  said :  "  I  have  charged 
that  in  part  and  not  in  part,  I  think  it  is  partly  true  and 
partly  not  true.  I  think  I  will  not  charge  further  upon  that 
point  than  I  have  charged.  I  think  the  company  is  not 
responsible  for  errors  or  mistakes  in  judgment  of  its  employes. 
I  think,  however,  the  company  was  bound  to  have  men  in  its 
employ  of  ordinary  knowledge  and  ordinary  capacity  for  such 
an  emergency,  and  if  they  acted  as  men  would  riot  have  acted 
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possessing  ordinary  prudence  and  knowledge,  or  for  mere 
willfulness,  defendant  is  responsible." 

Defendant's  counsel  excepted  to  such  refusal  and  to  the 
modification  of  this  request. 

The  question  which  these  requests  and  refusals  to  charge 
involve  is  somewhat  difficult.  It  certainly  was  not  the  inten- 
tion of  the  charge  to  instruct  the  jury  that  the  defendant  was 
bound  to  have  skillful  men  and  all  needed  appliances"  requi- 
site to  remove  in  a  proper  manner  from  its  bridge  any  vessel 
improperly  placed  against  it,  and  it  does  not  go  that  length. 
The  jury  had  been  charged  that  the  defendant  was  not 
responsible  for  errors  or  mistakes  in  judgment  of  its  men, 
and  that  it  was  only  liable  for  ordinary  care.  The  request  to 
charge  goes  farther,  and  would  have  exonerated  the  defend- 
ant, if  made,  though  it  had  willfully  kept  in  their  employ  men 
entirely  reckless,  and  not  having  the  understanding  of  an 
ordinary  human  being.  The  bridge  spanned  a  stream  which 
was  navigable,  and  which  is  one  of  the  great  commercial 
arteries  of  the  nation.  Necessarily,  in  the  use  of  the  river, 
crafts  must  come  in  contact  with  the  structure  of  the  defend- 
ant; sometimes  with  and  by  the  fault  of  the  owners,  and 
sometimes  in  spite  of  all  due  care  and  caution.  To  the 
owners  of  vessels  coming  thus  in  contact  with  the  bridge,  and 
with  the  navigation  of  which  the  defendant  interferes,  does 
it  owe  no  duty  ?  Can  it  employ  crazy  men,  who  will  sink 
and  destroy,  every  floating  tiling  which  strikes  the  bridge  2 
May  it  keep  drunken  men  there,  or  savages  who  will  do  any 
wild  or  reckless  act  f  Of  course,  no  sort  of  opinion  is  given 
that  any  such  men  were  in  the  employ  of  the  defendant. 
The  supposed  cases  are  put  to  illustrate  the  reasoning  which 
refused  the  request  to  charge.  It  was  assumed  that  the 
defendant  owed  some  duty  to  those  who  might  even  trespass 
upon  their  property.  The  farmer  may  not  keep  a  savage 
dog,  which  will  bite  and  tear  any  man  or  animal  which  may 
stray  upon  his  premises,  nor  a  drunken  or  crazy  servant  who 
will  destroy  his  neighbor's  property  when  he  finds  it  upon 
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his  employer's  premises.  He  is  limited  to  the  employment 
of  the  ordinary  means,  and  the  ordinary  persons  to  protect 
his  interest.  To  this  same  accountability  and  no  greater  was 
the  defendant  held.  It  surely  was  not  harsh,  unreasonable, 
or  improper  to  require  it  to  have  in  its  employ  men  of  ordi- 
nary sense,  and  such  as  an  ordinarily  prudent  person  would 
have.  It  was  not  required  to  have  skilled  workmen, 
and  the  best  appliances,  but  it  was  said  that  its  employes 
should  be  such  that  the  outside  world  might  safely  come 
in  contact  with  them.  If  this  'is  not  sound,  then  the 
varied  and  divers  pursuits  of  the  business  world  could  not  be 
carried  on  in  safety,  for  they  can  only  be  so  conducted,  when 
men  with  whom  property  and  individuals  must  come  in  con- 
tact possess  ordinary  intelligence  and  are  ordinarily  care- 
ful. To  this  extent  the  charge  went,  and  it  seems  to  me  now  to 
be  sound.  In  the  complaint  the  act  done  was  charged  to  have 
been  improperly  and  recklessly  done  by  the  defendant.  If 
it  was  so  done,  because  its  servants  knew  no  better  or  because 
they  were  naturally  wild  and  reckless,  those  facts  simply  bor£ 
upon  the  main  allegation  of  the  complaint,  and  did  not  pre- 
sent to  the  jury  an  issue  un presented  by  the  pleadings. 
Neither  was  any  question  upon  the  sufficiency  of  the  pleading 
raised  but  only  the  abstract  one  of  the  duty  of  the  defendant 
in  the  employment  of  servants  and  agents. 

The  alleged  errors  in  the  submission  of  the  first  part  of  the 
plaintiff's  case  have  now  been  examined  and  considered,  as  is 
hoped,  without  any  pride  of  opinion  controlling  us,  and  we 
feel  compelled  to  say  that  we  have  discovered  none.  This 
brings  us  to  the  submission  of  the  after-occuring  events  to 
the  jury. 

It  was  claimed  on  the  part  of  the  plaintiffs,  that  after  the 
boat  had  been  pulled  under  the  bridge  and  a  part  of  the  span 
of  the  latter  had  fallen  upon  her,  the  servants  of  the  defend- 
ant then  abandoned  the  boat  and  did  not  remove  the  tim- 
bers of  the  bridge  which  had  fallen  and  rested  upon  her  but 
permitted  them  to  remain  and  by  means  thereof,  and  of  such 
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abandonment,  the  boat  was  sunk  and  swept  by  the  current  to 
the  lower  part  of  the  city  where  she  remained  sunken  for  sev- 
eral weeks  before  she  could  be  raised,  and  thus  the  machinery 
and  engine  were  rusted  and  injured,  and  great  damage  done 
to  the  boat  generally.  The  defendant,  on  the  other  hand, 
insisted  that  as  soon  as  the  bridge  fell  upon  the  boat  its  men 
removed  it,  took  the  boat  to  the  dock,  where  she  was  fastened 
by  a  line  and  taken  possession  of  by  plaintiffs.  On  this  part 
of  the  case  the  evidence  was  also  very  conflicting,  utterly  and 
wholly  irreconcilable,  and  upon  it  the  jury  were  instructed : 
"  It  was  the  duty  of  plaintiffs  to  relieve  the  boat  if  they  could. 
If  they  did  not,  because  they  would  not,  then  the  defendant 
is  not  responsible  for  the  subsequently  accruing  damages,  but 
if  they  did  not  because  they  could  not,  and  defendant  could, 
then  your  next  inquiry  will  be,  is  it  true  that  defendant's  men 
left  the  boat  M7ith  the  bridge  upon  her  thus  leaving  her  to 
sink  ? "  The  error  complained  of  in  this  part  of  the  charge  is, 
that  there  was  absolutely  no  evidence  to  warrant  the  jury  in 
finding  that  the  plaintiffs  could  not  have  relieved  the  boat, 
and  hence  the  court  erred  in  submitting  that  question  to  them. 
It  was  not  claimed  upon  the  trial,  and  is  now  hardly  claimed 
by  the  counsel  for  the  plaintiffs,  that  the  conduct  of  the 
defendant,  in  any  view  of  the  case,  had  been  such  toward  the 
boat  as  to  justify  the  plaintiffs'in  its  abandonment.  If  plain- 
tiffs had  so  been  advised,  they  would  not  have  raised  the  boat 
at  all,  but  left  it  to  its  fate,  and  sought  to  make  the  defend- 
ant liable  for  its  whole  value.  It  is  possible  that  •  I  may  do 
my  neighbor's  property  an  injury,  but  it  cannot  be  said  I 
thereby  make  myself  liable  for  the  entire  article.  If  my 
neighbor's  property  is,  by  his  fault,  upon  my  land,  and  he 
leaves  it  there  unreasonably,  and  the  use  and  enjoyment  of 
my  own  premises  depend  upon  its  removal,  and  I  take  the 
property,  not  to  hold  but  to  remove  it,  as  its  owner  should 
have  done,  though  it  is  done  recklessly  and  carelessly,  yet,  it 
would  not  be  seriously  argued  that  I  have  thus  appropriated 
•  it  to  my  own  use,  and  am  answerable  for  its  whole  value. 
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The  supposed  case  is  the  one  before  us.  Grant  that  the  con- 
duct of  the  defendant  was  negligent  and  reckless,  still,  what 
it  did  was  done  to  remove  the  property  of  the  plaintiffs,  which 
was  injuring  that  of  defendant,  and  which  the  plaintiffs  should 
have  taken  awav,  and  not  to  convert  it  to  its.  own  use.  JSTo 
railroad  train  could  pass  the  bridge  whilst  the  boat  was  resting 
against  it,  and  the  continual  pressure  of  the  ice  against  the 
boat  adding  to  the  injury  done  by  the  first  contact.  The 
removal  of  the  boat  having  been  accomplished,  it  was  clearly 
the  duty  of  the  plaintiffs  to  have  taken  possession  of  the  boat 
as  she  was,  and  they  had  no  right  to  abandon  her.  Why, 
then,  was  not  the  boat  relieved  from  the  weight  upon  it,  and 
taken  care  of  by  the  plaintiffs?  Was  it  because  no  help 
could  be  procured?  There  really  was  no  pretense  of  that 
sort  upon  the  trial.  Mr.  Mark,  one  of  the  plaintiffs,  and  their 
general  manager,  saw,  as  he  swore,  the  boat  gradually  sinking 
from  the  weight  of  the  bridge  material  upon  her,  and  did 
nothing.  Why  ?  The  answer  he  gave,  himself,  as  taken 
down  upon  my  own  minutes,  was  :  "  I  could  have  got  tugs 
and  help,  but  as  I  had  not  pulled  the  bridge  on  her,  I  did  not 
think  I  had  any  business  to  take  care  of  it."  There  was 
absolutely  no  evidence  which  could  have  justified  the  jury  in 
finding  that  the  plaintiffs  could  not  have  relieved  the  boat, 
and  it  was,  therefore,  clearly  erroneous  to  submit  to  them  any 
such  question  (Storey  agt.  JBrennan,  15  N.  I7".,  524).  It  is 
no  answer  to  this  difficulty  to  say  that  the  boat  was  there 
sunk  and  that  all  damages  had  been  done  which  were  done. 
This,  at  least,  was  a  disputed  question,  and  the  weight  of .  the 
evidence  and  of  all  probabilities  are  against  it.  Upon  the 
undisputed  facts  the  jury  should  have  been  instructed  that 
the  plaintiffs  could  only  recover,  if  at  all,  for  the  injury  and 
damage  done  to  the  boat  by  her  removal  and  the  fall  of  the 
bridge  upon  her  That  for  all  injuries  which  occurred  after 
the  plaintiffs  could  have  relieved  her,,  there  could  be  no 
recovery.  From  the  amount  of  the  verdict,  and  its  form, 
which  indicated  that  the  jury  had  allowed  a  counter-claim  to 
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the  defendant  for  the  injury  done  to  the  bridge  by  the  boat 
striking  against  it,  it  is  apparent  that  the  plaintiffs  have  had  a 
full  recovery  for  all  the  injuries  sustained.  As  a  part  of  their 
injuries,  judging  from  the  proof,  were  avoidable,  and  caused 
by  plaintiffs'  neglect,  there  must  be  a  new  trial.  There  was 
no  evidence  which  would  justify  any  jury  in  finding  that  the 
plaintiffs  were  powerless  to  save  their  property  ;  on  the  con- 
trary, one  of  such  plaintiffs  gave  affirmative  and  positive 
testimony  that  the  boat  was  abandoned  because  he  thought  he 
had  no  business  to  take  care  of  her. 

As  the  conclusion  has  been  reached  that  there  must  be  a 
new  trial,  for  the  reason  indicated,  the  alleged  irregularity  in 
sending  the  jury  back  to  their  room  to  calculate  the  interest 
after  their  verdict  had  been  delivered  to  the  clerk,  which  the 
form  of  such  verdict  showed  they  intended  to  add  thereto, 
will  not  be  formally  discussed ;  suffice  it  to  say,  that  as  the 
jury  had,  as  we  have  said,  found  that  they  intended  to  allow 
interest,  it  could  not  have  been  irregular  to  instruct  them  to 
calculate  its  amount.  There  was  no  error  in  this  respect,  but 
for  the  one  ^  which  we  have  considered,  and  which  was  the 
submission  to  the  jury  of  an  issue,  upon  which  there  was  no 
conflicting  testimony,  there  must  be  a  new  trial,  with  costs  to 
abide  event. 

VOL.  LVI  16 
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SUPKEME  COURT. 

THE  PEOPLE,  &c.,  agt.  THE  ERIE  RAILWAY  COMPANY. 

THE  FARMERS'  LOAN  AND  TRUST  COMPANY  agt.  THE  SAME. 

J.  C.  BANCROFT  DAVIS  agt.  THE  SAME. 

Mortgage  foreclosure  —  who  may  apply  to  be  made  a  party — judgment  credi- 
tor—  Creditor  at  large. 

A  creditor  at  large  has  no  status  in  a  court  of  equity. 

Where  a  person  seeking:  to  be  made  a  party  to  an  equitable  action  against 
a  corporation,  has  not  proven  his  debt  by  obtaining  a  judgMent,  he 
cannot  be  regarded  as  a  creditor,  and  is  not  entitled  to  the  relief  asked 
for,  and  neither  the  insignificance  nor  the  magnitude  of  his  claim  can 
alter  the  principle  governing  such  cases. 

The  court  will  not  allow  the  petitioner  to  intervene  upon  affidavits  alone, 
and  to  stay  the  sale  under  a  decree  of  foreclosure,  which  on  its  face  is 
regular  and  legal,  and  more  especially  where  it  appears  from  the  papers 
that  the  plaintiff  as  a  co-plaintiff  with  others,  has  a  suit  then  pending 
in  which  the  validity  of  all  the  proceedings  in  the  foreclosure  suit  is 
questioned. 

Special  Term,  April,  1878. 

MOTION  by  petitioner  that  he  be  made  a  party  to  each  of  the 
above-entitled  actions  and  that  he  may  be  allowed  for  himself ' 
and  all  others  similarly  situated  with  him  to  come  in  and 
defend.  The  petitioner  alleges  in  his  affidavits  that  he  is  a 
creditor  of  the  defendant,  the  Erie  Railway  Company,  which 
is  not  only  flatly  denied,  but  it  is  averred  that  the  petitioner 
is  actually  indebted  to  the  defendants  in  a  large  amount. 

Gray  &  Davenport,  for  petitioner. 

Turner,  Lee  &  McClure,  for  Farmers'  Loan  and  Trust  Co 
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LAWKENCE,  J.  —  I  have  examined  the  vast  mass  of  papers 
referred  to  and  submitted  on  the  argument  of  this  motion, 
and  after  giving  to  the  facts  disclosed  and  to  the  arguments 
presented  the  most  careful  consideration,  I  have  reached  the 
conclusion  that  the  motion  should  be  denied. 

The  petitioner  has  not  established,  to  my  satisfaction,  that 
he  has  the  first  lien,  which  he  claims,  either  upon  the  Western 
Extension  Certificates,  or  upon  the  stock  of  the  Cleveland, 
Columbus,  Cincinnati  and  Indianapolis  Railway  Company. 

The  allegations  contained  in  the  petition  in  respect  to  the 
alleged  liens  are  most  fully  met  and  denied  by  the  answering 
affidavits,  and  the  allegation  that  the  petitioner  is  a  creditor  of 
the  defendant  to  the  amount  stated  in  the  petition  is  not  only 
flatly  denied,  but  it  is  averred  that  the  petitioner  is  actually 
indebted  to  the  defendants  in  the  sum  of  about  $2,000,000. 
Taking  the  most  favorable  view  of  the  case  for  the  petitioner, 
on  the  papers  presented,  he  can  only  be  said  to  have  estab- 
lished that  he  claims  to  be  a  creditor  at  large  of  the  defendant. 
As  such  creditor  he  has  no  status  in  a  court  of  equity  (  Dun- 
leavy  agt.  Tallmadge,  32  N.  Y.,  457;  McCartney  agt.  Bost- 
wick,  32  N.  Y.,  53  ;  McDermott  agt.  Strong,  4  John.  Ch., 
687 ;  Reuben  agt.  Joel,  3  Kernan,  488 ;  Crippen  agt.  Hudson, 
3  Kernan,  161 ;  Becks  agt.  Burdett,  7  Paige,  305). 

The  case  of  The  Railroad  Company  agt.  Howard  ( 7  Wall. 
Rep., p.  392)  was  an  action  by  creditors  who  had  recovered 
judgments  against  the  company  and  had  issued  executions' 
thereon  which  had  been  returned  nulla  hona  (Seep.,  397). 

The  case  does  not,  therefore,  avail  the  petitioner.  So  in  the 
case  of  Schenck  agt.  Ingraham  (5  Hun  Rep.,  p.  397)  the 
petitioners  had  recovered  judgment  and  an  execution  thereon 
had  been  returned  unsatisfied. 

If  the  case  of  Dambman  agt.  The  Empire  Mill  and  others 
is  to  be  construed  as  maintaining  an  adverse  position  to  that 
just  stated,  it  is  in  conflict  with  numerous  decisions  of  the 
court  of  appeals  of  this  state  and  the  latter  decisions  must 
control  me  in  the  disposition  of  this  motion.  Furthermore, 
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if  the  plaintiff  has  the  first  or  specific  lien  which  he  claims,  as 
he  is  not  a  party  to  the  foreclosure  suit,  no  rights  which  he 
may  possess  can  be  affected  by  the  judgment  in  that  action. 
The  suggestion  was  made  upon  the  argument  that  as  Mr. 
Me  Henry's  claim  was  a  large  one  he  has  an  exceptional  interest 
in  protecting  what  is  denominated  as  the  general  creditor's 
fund.  I  do  not  concede  the  force  of  this  argument.  If  the 
_  petitioner  has  not  proven  his  debt  by  obtaining  a  judgment, 
he  cannot  be  regarded  in  equity  as  a  creditor  and  neither  the 
insignificance  nor  the  magnitude  of  his  claim  can  alter  the 
principle  governing  the  case. 

There  is  another  consideration  which  may  be  properly  enter- 
tained in  disposing  of  this  motion. 

It  appears  from  the  papers  before  me  that  the  plaintiff  as 
a  coplaintiff  with  -others  has  a  suit  now  pending  in  which  the 
validity  of  all  the  proceedings  in  the  foreclosure  suit  brought 
by  the  Farmers'  Loan  and  Trust  Company  is  questioned.  This 
includes  of  course  the  decree.  The  plaintiff  will  have  an 
ample  opportunity  to  establish  in  that  suit  the  invalidity  of 
the  decree  of  foreclosure,  and  if  the  irregularities  exist  which 
he  alleges  he  can  be  relieved  after  evidence  shall  have  been 
received  in  the  usual  formal  manner  incident  to  a  trial,  of  a 
cause  upon  the  merits. 

Here  I  am  asked  to  allow  the  petitioner  to  intervene  upon 
affidavits  alone  and  to  stay  the  sale  under  a  decree  which  on 
its  face  is  regular  and  legal.  I  regard  the  petitioner  on  the 
papers  before  me  as  having  failed  to  establish  such  a  standing 
in  court  as  authorizes  him  to  intervene  in  the  above-entitled 
actions,  and  his  motion  must,  therefore,  be  denied  with  costs. 
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SURROGATE'S  COURT,  DELAWARE  COUNT Y. 

In  the  Matter  of  the  probate  of  the  last  will  and  testament 
of  WILLIAM  SIMPSON,  deceased. 

Witt  —  lost  or  destroyed  codicil — Surrogate's  power  as  to  —  effect  of  destruc- 
tion of  codicil  as  to  revival  of  will — effect  of  acts  and  declarations  of 
testator  at  time  of  such  destruction  —  Parol  republication. 

8.  made  his  will  in  1871,  disposing  of  his  entire  estate;  in  1872  he  exe- 
cuted a  codicil  making  a  different  disposition  of  personalty  to  the  amount 
of  $50,000;  in  1876  he  burned  the  codicil  with  the  intention  of  revok- 
ing it;  he  then  held  the  will  of  1871  in  his  hand  and  declared  in  the 
presence  of  two  witnesses:  "This  is  my  last  will  and  testament,  I 
shall  never  make  another;  "  wrote  a  direction  to  his  executors  referring 
to  the  will  as  his  last  will,  inclosed  it  and  the  will  in  an  envelope  and 
wrote  upon  it:  "The  last  will  of  William  Simpson,  dated  August  18, 
1871;"  sealed  the  envelope  so  that  it  could  not  be  opened  without 
detection,  and  carefully  preserved  it  among  his  valuable  papers  until 
his  death.  Upon  proceedings  being  taken  by  the  next  of  kin  within 
one  year  after  its  probate  to  contest  its  validity  and  the  competency  of 
its  proofs.  Held: 

(1.)  That  in  proceedings  to  prove  a-  will  the  surrogate  has  power  to  inquire 
whether  a  subsequent  testamentary  instrument  has  not  been  executed 
revoking  the  will  propounded,  even  though  such  subsequent  will  may 
have  been  lost  or  destroyed. 

Such  power  is  necessarily  implied  in  the  jurisdiction  given  to  the  surro- 
gate to  determine  whether  the  instrument  submitted  for  probate  is  the 
last  will  of  the  testator. 

/2.)  Where  a  codicil  impliedly  revokes  a  will  in  part,  by  reason  of  incon- 
sistent provisions,  the  destruction  of  the  codicil  animo  rewcandi,  revives 
the  provisions  of  the  will  revoked  by  its  execution. 

Such  a  codicil  is  not  a  "  second  will"  within  the  provisions  of  section  51, 
3  Revised  Statutes  (Wi  ed.,  p.  65),  which  declares  that  the  destruction 
of  a  "  second  will "  shall  not,  ipso  facto,  revive  a  former  will. 

(3.)  Where  a  second  will  is  revoked  by  destroying  it,  acts  and  declarations 
of  the  testator  accompanying  the  destruction,  evincing  an  intention  to 
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revive  and  give  effect  to  a  former  will,  are  not  sufficient  for  that  pur- 
pose unless  they  amount  to  a  republication  of  the  former  will. 

(4.)  A  parol  republication  of  a  revoked  will,  if  made  in  the  presence  of 
two  witnesses,  is  valid. 

Re-execution  and  reattestation  are  not  necessary. 

Prior  to  the  Revised  Statutes  a  will  of  personalty  in  this  state  and  in 
England  could  always  be  republished  by  parol.  It  was  otherwise  with 
respect  to  a  will  of  lands,  which,  after  the  statute  of  frauds  (29  Car.,  2, 
c.  3),  could  not  be  republished  except  by  an  instrument,  in  writing, 
attested  by  three  witnesses.  Nor  was  any  particular  form  of  words 

.  required  to  constitute  -a  good  publication  of  any  will,  or  a  republication 
of  a  will  of  personalty. 

Any  thing  which  indicated  a  present  intention  on  the  part  of  the  testator 
that  the  instrument  should  operate  as  his  will  was  sufficient. 

The  Revised  Statutes  have  so  far  changed  this  rule  as  to  require  in  the 
case  of  all  wills  a  parol  declaration  of  the  testator  in  the  presence  of  two 
witnesses  that  the  instrument  signed  by  him  is  his  last  will  and  testament 
and  to  that  extent  only  have  modified  the  requirements  necessary  to  con. 
stitute  a  valid  publication  or  republication  of  a  will. 

October,  1878i 

L.  L.  Bundy  and  F.  R.  Gilbert,  for  proponents  and  Daniel 
Simpson,  a  legatee. 

E.  M.  Morse  and  H.  0.  Ckeesebro,  for  contestant. 

I.  H.  MAYNAKD,  Surrogate.  —  This  was  a  proceeding 
brought  by  Alma  Virgil,  a  sister  of  the  testator,  under  the 
statute  relating  to  the  probate  of  wills  of  personal  property, 
to  contest  the  validity  and  the  probate  of  the  will  of  William 
Simpson,  deceased,  late  of  Davenport,  in  this  county.  The 
main  facts,  upon  which  the  principal  questions  arise,  are  these : 

The  testator  duly  executed  his  will  August  18, 1871,  giving 
his  entire  estate,  valued  at  $100,000  and  upward,  to  his  wife, 
the  proponent,  Emeline  Simpson  (who  is  also  appointed 
executrix),  excepting  $10,000,  which  lie  gave  to  his  brother, 
Daniel  Simpson.  At  this  time  the  testator,  then  sixty-two 
years  of  age,  was  in  feeble  health,  and  his  wife,  who  was  six 
years  his  junior,  was  in  good  health.  On  the  13th  day  of 
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April,  1872,  his  wife,  then  being  seriously  ill,  and  not  expected 
to  survive  long,  he  duly  executed  a  codicil  to  this  will,  in 
which  he  gave  various  legacies,  amounting  in  all  to  about 
$50,000,  to  his  brothers  and  sisters,  and  other  relatives,  and  to 
different  charitable  and  religious  purposes,  and  for  the  prepara- 
tion of  a.  burial  place  and  the  erection  of  a  monument. 

The  evidence  fails  to  establish  the  exact  amount  of  each 
legacy  excepting  that  there  was  given  to  his  executors,' in  trust, 
the  sum  of  $10,000,  for  the  erection  of  a  church  at  his  place 
of  residence,  and  the  sum  of  $5,000  to  provide  a  burial  place 
for  himself  and  family,  and  for  a  monument. 

The  codicil  was  drawn  by  James  Stewart,  Esq.,  a  son  of  his 
wife's  brother,  a  lawyer,  and  one  of  the  proponents  here,  and 
an  executor  named  in  the  will  of  1871. 

He  was  called  as  a  witness  by  the  contestant,  and  testified 
to  the  fact  of  the  execution  of  the  codicil ;  that  he  had  no 
doubt  that  it  was  duly  executed  and  attested,  and  that  all  the 
formalities  required  by  law  had  been  strictly  complied  with, 
but  he  was  unable  to  give  the  names  of  the  witnesses  to  it,  or 
any  definite  information  as  to  its  contents  further  than  above 
stated.  The  contestant  being  thus  unable  to  ascertain  the 
names  of  the  witnesses  to  the  codicil,  they  were  not  produced 
or  examined  upon  the  hearing  of  this  matter. 

In  May,  1876,  the  testator's  wife  having  recovered,  and 
being  himself  in  feeble  health,  he  destroyed  this  codicil  by 
putting  it  in  the  stove  and  burning  it  up  in  the  presence  of 
his  wife  and  Mr.  Stewart.  Previously  to  doing  so  the  will  and 
codicil  had  both  been  read  by  Mr.  Stewart  at  the  testator's 
request,  and  then  taking  them  both  in  his  hand  he  said :  "  I 
am  going  to  destroy  this  codicil  and  do  it  now,"  and  imme- 
diately accompanied  this  declaration  with  the  act  of  destruction. 
Immediately  afterward  he  held  the  will  of  1871  up  in  his 
hand  and  declared,  in  the  presence  of  his  wife  and  Mr.  Stewart, 
"this  is  my  last  will  and  testament,  I  shall  never  make 
another,"  and  he  then  wrote  a  request  or  .direction  to  his 
executors  to  pay  his  brother  Daniel,  one  year  after  his  death, 
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$10,000,  in  addition  to  the  $10,000  "  named  in  my  last  will 
and  testament,  dated  and  made  the  18th  day  of  August,  1871," 
and  inclosed  this  direction  with  the  will  of  1871  in  an  envelope, 
sealed  it,  made  certain  marks  across  the  seal  so  that  it  could 
not  be  broken  open  without  detection,  and  wrote  upon  the 
envelope,  "last  will  of  William  Simpson,  dated  August  18th, 
1871,"  and  caused  it  to  be  placed  among  his  valuable  papers 
and  carefully  preserved- until  his  death.  He  died,  December 
23,  1876,  without  issue.  This  will  was  afterwards  admitted 
to  probate  by  the  surrogate  of  Delaware  county,  February  27, 
1877,  without  objection,  and  within  one  year  thereafter  the 
contestant  filed  allegations  against  its  probate  and  then  insti- 
tuted this  proceeding.  It  is  conceded  that  the  will  of  1871 
was  properly  executed  ;  that  the  execution  of  the  codicil  of 
1872  revoked  the  will  by  implication  in  so  far  as  the  provisions 
of  the  codicil  were  inconsistent  with  those  of  the  will,  and 
that  the  destruction  of  the  codicil  operated  as  a  revocation  of 
that  instrument;  and  upon  the  facts  proven  the  contestant 
insists  upon  the  following  propositions  which  demand  con- 
sideration. 

First,  that  the  destruction  and  consequent  revocation  of 
the  codicil,  did  not  operate,  ipso  facto,  to  revive  the  provisions 
of  the  will  which  had  been  revoked  by  it. 

Second,  that  the  acts  and  declarations  of  the  testator  at 
the  time  of  the  destruction  of  the  codicil,  although  evincing 
an  intention  to  revive  acd  give  effect  to  the  will  of  1871,  were 
not  sufficient  for  that  purpose  ;  that  nothing  short  of  a  written 
instrument  executed  with  all  the  formalities  required  for  the 
execution  of  a  valid  will,  could  be  effectual  to  restore  the  pro- 
visions of  the  will  impliedly  revoked  by  the  execution  of  the 
codicil. 

Third,  that  the  will  of  1871,  could  not  be  republished  by 
parol,  and  that  since  the  adoption  of  the  Revised  Statutes,  a 
will  cannot  be  duly  republished  unless  it  is  re-executed  and 
reattested  with  all  the  formalities  with  which  it  was  originally 
executed. 
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I  will  consider  these  questions  in  the  order  in  which  they 
are  stated ;  but  it  first  becomes  necessary  to  dispose  of  a  pre- 
liminary point  raised  by  the  proponents. 

They  insist  that  the  surrogate  -has  no  jurisdiction  to  take 
proof  of  the  execution  of  the  codicil,  or  of  its  provisions,  or 
of  its  destruction,  on  the  ground  that  by  the  provisions  of  the 
Kevised  Statutes  (vol.  3  [Qt/i  ed.~\,  sees.  95  - 100,  pp.  71-72) 
the  supreme  court  has  exclusive  jurisdiction  to  take  proof  of 
the  execution,  and  validity  of  a  lost  or  destroyed  will,  and  to 
establish  the  same;  "and  that  the  surrogate  can  take  no  pro- 
ceedings in  regard  thereto,  until  a  decree  of  the  supreme  court 
has  been  obtained  establishing  the  lost  or  destroyed  will. 

This  proposition  does  not  seem  to  be  tenable.  Undoubtedly, 
when  the  object  of  the  proceeding  is  to  establish  the  lost  or 
destroyed  instrument  as  a  valid  testamentary  disposition  of  the 
testator's  property,  existing  at  the  time  of  his  death,  the  sur- 
rogate has  no  jurisdiction  to  determine  that  question ;  but 
under  the  statute  the  proceedings  for  that  purpose  should  be 
taken  in  the  supreme  court.  But  where  the  issue  to  be  deter- 
mined by  the  surrogate,  is  whether  a  written  instrument  pro- 
pounded for  probate  is  the  last  will  of  the  testator,  it  follows, 
of  necessity,  that  he  has  jurisdiction  to  inquire  whether  a 
subsequent  testamentary  document  revoking  the  will  in  ques- 
tion had  not  been  executed,  even  though  it  may  have  been 
lost  or  destroyed. 

The  question,  which  above  all  others,  the  surrogate  has  exclu- 
sive jurisdiction  to  hear  and  determine,  is  whether  the  instru- 
ment propounded  is  the  last  will  of  the  decedent,  and  he  must, 
by  implication,  have  jurisdiction  to  determine  all  subsidiary 
questions  involved  in  it.  The  instrument  in  controversy  can- 
not be  the  testator's  last  will,  if  a  subsequent  will  has  been 
executed  revoking  it  wholly  or  in  part ;  and  if  the  latter  hap 
pened  to  be  destroyed  and  the  surrogate  is  precluded  from 
inquiring  as  to  its  execution,  he  would  be  compelled  to  declare 
that  to  be  the  testator's  last  will  which  confessedly  was  not  so. 

I  am  supported  in  this  view  by  the  case  of  Nelson  agt. 
VOL.  LVI  17 
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McGiffert  (3  Barb.  £%.,  158),  which  holds  that  upon  the  pro- 
bate of  a  will  the  surrogate  has  jurisdiction  and  power  to 
receive  proof  that  such  will  had  been  revoked  by  a  subse- 
quent will  of  the  testator  which  had  been  destroyed.  In  that 
case  the  evidence,  with  reference  to  the  execution  of  the 
destroyed  will,  was  closely  analogous  to  that  in  this  case,  but 
there  was  no  proof  whatever  as  to  the  contents  of  the 
destroyed  will,  or  that  it  contained  any  provisions  inconsistent 
with  or  revoking  the  former  will.  And  it  was,  therefore,  also 
held  that  the  execution  of  the  subsequent  will  did  not  of  itself 
revoke  the ,  prior  will  without  proof  that  it  contained  incon- 
sistent provisions  or  a  revoking  clause. 

The  true  rule  seems  to  be,  that  where  it  is  necessary  to  take 
proof  of  a  destroyed  subsequent  will  for  the  purpose  of  deter- 
mining whether  the  instrument  submitted  for  probate  was  the 
testator's  last  will,  the  surrogate  has  power  to  hear  the  evi- 
dence and  determine  that  question,  but  where  the  object  of 
the  evidence  is  to  establish  the  destroyed  subsequent  will  as  a 
testamentary  disposition  of  the  testator's  estate  valid  and 
effectual  for  that  purpose  at  the  time  of  his  death,  then  the 
surrogate  is  deprived  of  jurisdiction  and  resort  must  be  had 
to  the  supreme  court. 

JSTor  do  I  see  any  difficulty  under  this  rule  of  the  kind  sug- 
gested by  proponent's  counsel  in  entering  the  proper  decree 
in  such  cases.  If  I  should  find  in  this  case  that  as  to  that 
portion  of  the  testator's  estate  disposed  of  by  the  codicil  of 
1872  the  will  of  1871  was  revoked,  and  he  so  far  died  intes- 
tate, a  decree  could  be  entered  admitting  the  will  of  1871  to 
probate  as  a  will  of  the  testator's  real  and  personal  estate, 
except  as  to  that  portion  of  his  estate  disposed  of  by  the  codi- 
cil of  1872,  and  that  as  to  that  part  of  his  estate  and  in 
another  tribunal,  necessary  if,  what  the  dispositions  of  the 
codicil  were. 

I  am  thus  brought  to  a  review  of  the  questions  raised  by 
the  contestant  the  first  of  which  is,  that  the  destruction  of  the 
codicil,  animo  revocandi,  did  not,  of  itself,  revive  the  provisions 
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of  the  will  which  had  been  impliedly  revoked  by  its  execution. 
This  seems  to  have  been  tacitly  conceded  upon  the  argument 
by  the  proponent's  counsel,  but  I  am  not  prepared  to  give  an 
unqualified  assent  to  the  soundness  of  the  proposition.  It 
depends  upon  the  construction  to  be  placed  upon  sections  51 
( formerly  53  )  and  103  ( formerly  Tl )  of  the  Statute  of  Wills 
( Gth.  ect,.}. 

Section  103  provides  that  "the  term  '  will'  as  used  in  this 
chapter  shall  include  all  codicils  as  well  as  wills."  And  sec- 
tion 51  provides  that  "  if  after  making  of  any  will  the  testator 
shall  duly  make  and  execute  a  second  will,  the  destruction, 
canceling,  or  revocation  of  such  second  will,  shall  not  revive 
the  first  will,  unless,"  &c. 

The  contestant's  counsel  claim  that  by  force  of  the  one 
hundred  and  third  section,  the  term  "  second  will "  in  the 
fifty-first  section  may  be  regarded  as  of  equivalent  import  with 
that  of  a  codicil  to  the  first  will,  and  that  the  section  is 
to  receive  the  same  construction  as  if  it  read :  "  If  after  the 
making  of  any  will  the  testator  shall  duly  make  and  execute 
a  second  will  or  a  codicil  to  the  first  will,  the  destruction,  can- 
celing or  revocation  of  such  second  will  or  of  such  codicil 
shall  not  revive  the  first  will,"  &c. 

This  does  not  seem  to  be  the  true  construction  to  be  placed 
upon  these  sections.  The  declarations  in  the  one  hundred 
and  third  section  is  not  that  the  term  will,  shall  be  synon- 
ymous with  that  Of  codicil,  and  hence  that  whenever  used  in 
that  chapter  it  could  be  replaced  by  the  term  codicil  and  the 
meaning  preserved,  but  it  simply  provides  that  in  the  term 
will,  shall  be  embraced  all  codicils  to  a  will,  so  that  wherever 
the  word  will  is  used  it  shall  have  the  same  effect  as  if  it  had 
been  written  "  a  will  and  all  codicils  to  it "  to  avoid  the  neces- 
sity of  a  repetition. 

It  would  be  doing  violence  to  the  language  of  section  fifty- 
one  to  hold  that  the  phrase  "  second  will "  shall  be  construed 
to  mean  in  any  case  simply  a  codicil  to  the  first  will.  It  evi- 
dently refers  to  a  testamentary  instrument  which  assumes  to 
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dispose  of  the  testator's  entire  estate,  and  not  to  an  instrument 
which  is  merely  an  addition  or  supplement  to  a  former  will ; 
and  which  .has  no  legal  entity  independent  of  the  existence  of 
the  latter.  This  is  the  view  taken  by  the  reporter  in  a  foot 
note  to  Simmons  agt.  Simmons  (26  Barb.,  at  page  76),  where 
he  says,  referring  to  this  very  section. 

"  The  revisers  here  manifestly  use  the  word '  will '  (unquali- 
fied )  as  ex  m  termini,  meaning  a  complete  disposition  of  the 
testator's  whole  property  and  therefore  any  second  one  is 
necessarily  a  revocation  of  any  former  will."  If  this  is  so  then 
the  rule  of  the  common  law  is  still  in  force  in  this  state, 
which  holds  that  the  destruction  of  a  codicil  which  only  by 
implication  revoked  a  former  will  in  part  by  reason  of  incon- 
sistent provisions,  does,  ipso  facto,  revive  the  revoked  portions 
of  the  will  (Powell  on  Dev.,  549  ;  Perkins,  sec.  479  ;  4  Burr, 
2512 ;  1  RedfieU  on  Wills,  pp.  375  -  77 ). 

And  so,  in  the  present  case,  the  destruction,  by  the  testator, 
of  the  codicil  of  1872  would  leave  the  will  of  1871  in  full 
force  and  effect  to  the  same  extent  as  if  the  codicil  had  never 
been  executed. 

The  next  question  raised  by  the  contestant  is,  that  the  acts 
and  declarations  of  the  testator,  at  the  time  of  the  destruction 
of  the  codicil,  although  clearly  manifesting  an  intention  to 
revive  the  will  of  1871,  in  its  original  integrity,  were  not  suffi- 
cient to  accomplish  that  object,  and  that  the  provision  in  sec- 
tion 51,  above  referred  to,  that  "  the  destruction,  canceling, 
or  revocation  of  such  second  will,  shall  not  revive  the  first 
will,  unless  it  appears  T)y  the  terms  of  such  revocation,  that  it 
was  his  intention  to  revive  and  give  effect  to  his  first  will,"  etc., 
only  applies  to  a  case  where  the  second  will  has  been  revoked 
by  a  written  revocation,  which  also  declares  the  testator's  inten- 
tion to  revive  the  former  will. 

There  is  great  force  in  their  argument  upon  this  point.  By 
section  40,  three  methods  of  revoking  a  will  are  provided  for  ; 
by  destruction,  by  cancellation,  and  by  some  other  writing  of 
the  testator  declaring  such  revocation,  and  executed  with  the 
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same  formalities  as  the  will  itself.  These  methods  are  all  evi 
dently  referred  to  in  section  51,  and  if  the  term  "  revocation," 
as  used  in  the  first  clause  of  this  section,  does  not  refer  to  a 
written  revocation  alone  as  contradistinguished  from  a  revo- 
cation by  destruction  or  cancellation,  and  is  to  be  deemed  to 
comprise  every  method  of  revocation,  then  the  terms  "  destruc- 
tion "  and  "  canceling,"  are  entirely  superfluous  and  meaning- 
less ;  and  if  the  term  as  there  used  is  to  be  limited  to  a  revo- 
cation by  a  written  instrument,  it  would  be  a  violent  construc- 
tion to  say,  that  when  again  used  in  the  same  section  and  in 
the  same  sentence,  too,  it  is  not  to  be  given  the  same  legal 
signification.  If  the  revisers  or  the  legislature  intended  that 
"  revocation  "  when  last  used  in  this  section  should  include  a 
revocation  by  destruction  or  cancellation,  they  have  been  most 
unfortunate  in  the  choice  of  language,  to  express  such  inten- 
tion. The  phrase  "  unless  it  appears  by  the  terms  of  such 
revocations,"  &c.,  is  peculiarly  apt,  if  a  revocation  by  a  written 
instrument  is  intended,  but  utterly  inappropriate  if  designed 
to  apply  to  a  case  of  revocation  by  destruction  or  cancellation. 

But  the  most  interesting  and  important  question  in  this  case 
arises  upon  the  construction  to  be  given  to  the  last  clause  of 
the  fifty-first  section,  which  provides  in  substance  for  the  revi- 
val of  a  former  will,  in  case  the  testator,  after  the  destruction 
of  the  second  will  "shall  duly  republish  his  first  will." 

"What,  then,  is  necessary  to  constitute  a  valid  republication  of 
a  revoked  will  ?  If  the  acts  of  the  testator,  and  his  parol  declara- 
tions in  the  presence  of  witnesses,  can  be,  in  any  instance, 
sufficient  for  that  purpose,  it  is  conceded  that  a  republication 
was  effected  in  this  case,  for  it  is  difficult  to  conceive  of 
more  unequivocal  acts,  or  more  emphatic  declarations  evinc- 
ing such  an  intention  than  those  here  employed.  But  the 
contestant's  counsel  say,  that  under  our  statute,  there  can  be 
no  valid  republication  of  a  revoked  will  by  parol,  or  by  any 
acts  of  the  testator,  short  of  a  re-execution  of  the  will  with 
all  the  formalities,  with  which  it  was  originally  executed. 

And  I  am  unable  to  find  any  reported  adjudication  upon 
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this  question  in  this  state,  since  the  adoption  of  the  Revised 
Statutes.  Its  importance  will  justify  a  somewhat  extended 
examination  of  it. 

And  first,  what  is  meant  by  the  publication  of  a  will  ?  Evi- 
dently it  is  but  one  of  the  four  acts,  prescribed  by  section  38, 
of  the  Statute  of  Wills  and  is  defined  in  the  third  subdivision 
of  that  section,  as  follows  :  "  The  testator,  at  the  time  of  mak- 
ing such  subscription,  or  at  the  time  of  acknowledging  the 
same,  shall  declare  the  instrument  so  subscribed  to  be  his  last 
will  and  testament. " 

Bouvier,  in  his  Law  Dictionary,  says  that  when  spoken  of 
a  will :  "It  signifies  that  the  testator  has  done  some  act,  from 
which  it  can  be  concluded  that  he  intended  the  instrument  to 
operate  as  his  will." 

The  supreme  court,  in  Lewis  agt.  Lewis  (13  Barb.,  at  p.  24), 
define  publication  to  be  the  declaration  by  the  testator,  at  the 
time  of  signing,  or  acknowledging  his  signature,  that  the 
instrument  is  his  will ;  and  the  same  court  in  Butler  agt.  Ben- 
son (1  Barb.,  529),  held  that  four  things  are  requisite  to  the 
due  execution  of  a  will  and  among  them,  "  publication  or 
declaring  to  them  (i.  e.,  the  witnesses),  at  the  time  of  making 
or  acknowledging  subscription,  that  it  is  his  last  will  and  testa- 
ment." In  Nipper  agt.  Groesbeck  (16  Barb.,  6TO),  BACON,  J., 
says  that  the  third  requisition  of  the  statute  requires  "  what 
is  technically  known  as  the  publication  of  the  will."  To  the 
same  effect  is  Torry  agt.  Brown  (15  Barb.,  3051),  Burrett 
agt.  Sllliman  (16  id.,  198),  Sequine  agt.  Sequine  (2  id.,  393), 
Lewis  agt.  Lewis  (11  N.  Y.,  220). 

Our  statute  of  wills  is  peculiar  in  this  respect ;  the  English 
statute,  and  that  of  many  of  the  United  States,  not  requiring 
any  publication,  as  a  distinct  act  in  the  execution  of  a  will 
(1  Redf.,pp.  213-217).  The  thirteenth  section  of  the  pres- 
ent English  Statute  (1  Viet.,  ch.  26),  expressly  provides,  that 
publication  shall  be  unnecessary ;  and  it  has  been  doubted 
whether,  as  to  a  will  of  real  estate,  publication,  in  the  sense 
required  by  the  statute  of  this  state,  was  ever  necessary  since 
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the  enactment  of  29th  Chas.  2,  chap.  3  (See.  opinion  of  the 
chancellor,  in  Brinkerhoff  agt.  Remsen,  8  Paige,  488).  As 
most  of  the  cases  there,  involving  the  question  of  the  proper 
execution  of  testamentary  instruments,  have  arisen  in  regard 
to  wills  of  real  estate,  this  fact  will  probably  explain  why  the 
later  English  reports  are  so  barren  of  authorities  upon  this 
subject. 

It  will  thus  be  seen  that  publication  itself  is  merely  a 
parol  declaration,  on  the  part  of  the  testator,  making  known, 
or  declaring,  in  a  public  manner,  the  testamentary  character 
of  the  instrument,  which  he  has  already  signed  in  the  presence 
of  the  witnesses. 

Considering  the  nature  of  the  original  act  of  publication, 
there  would  seem  to  be  no  good  reason  for  holding  that  a 
republication  cannot  be  effected  in  the  same  manner.  It  is 
simply  a  second  publication,  or  publication  anew  of  the  instru- 
ment. 

Bouvier  defines  it  to  be  "  an  act  done  by  the  testator,  from 
which  it  can  be  concluded  that  he  intended  that  an  instrument 
which  had  been  revoked  by  him,  should  operate  as  his  will." 

The  English  Statute  of  1  Viet.  (chap.  26,  sec.  32)  provides 
that  no  revoked  will  shall  be  revived,  otherwise  than  by  the 
"  re-execution  "  thereof,  and  the  thirty-fourth  section,  limiting 
the  operation  of  the  act  to  wills  executed  after  January  1, 
1838,  provides  that  every  will  "  re-executed,  republished,  or 
revived,"  shall,  for  the  purpose  of  the  act,  be  deemed  to  have 
been  made  at  the  time  it  was  so  re-executed,  republished,  or 
revived  ; "  and  the  author  of  Hayes  and  Jarman  on  Wills,  in 
a  foot  note  to  this  section,  at  page  58,  says :  "  The  word  repub- 
lished seems  to  have  crept  in  by  mistake.  The  section  con- 
templates the  re-execution  of  a  will,  after  the  act  has  come 
into  operation  ;  such  re-execution  must  be  performed  with  the 
formalities  required  by  section  9.  If  these  be  complied  with 
publication  is  unnecessary,  if  not,  it  is  of  no  avail."  Clearly 
recognizing  that  republication  and  re-execution  are  not  synon- 
ymous, or  convertible  terms.  Much  confusion  upon  the  sub- 
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ject  has  arisen  from  the  fact  that  in  some  of  the  United  States, 
and  other  countries,  there  are  statutes  expressly  providing  the 
manner  in  which  a  republication  shall  be  made,  but  our  stat- 
ute is  entirely  silent,  as  to  the  requirements  necessary  to  con- 
stitute a  valid  republication.  The  term  "  republish,"  is  no 
where  used  in  the  statute,  except  in  the  section  referred  to, 
nor  is  the  word  "  publish,"  or  "  publication,"  or  "  republica- 
tion," any  where  employed.  The  statute,  therefore,  gives  us 
no  light  as  to  the  sense  in  which  this  term  is  to  be  construed. 
The  revisers  and  the  legislature  seem  to  have  used  the  word,  as 
if  it  had  already  a  well  understood  and  well  defined  legal  sig- 
nification. They  seem  to  have  regarded  its  construction,  as 
well  settled  by  a  long  course  of  judicial  decision,  and  what- 
ever that  construction  is  found  to  be,  must  be  deemed  to  be 
the  meaning  of  the  statute,  except  so  far  as  it  may  have 
been  modified  by  the  statutory  requirements,  in  regard  to  pub- 
lication. An  examination  of  the  cases  upon  this  subject  has 
satisfied  me  that  in  England,  prior  to  the  act  of  parliament  of 
1  Viet.,  c.  26,  a  parol  republication  of  a  revoked  will  of  per- 
sonal property,  was  sufficient  to  revive  the  will.  It  was  dif- 
ferent with  respect  to  a  devise  of  real  estate,  for  the  statute  of 
frauds  intervened,  and  declared  that  every  devise  of  land 
should  be  void  that  was  not  in  writing  and  signed  by  the 
testator  and  attested  by  at  least  three  subscribing  witnesses 
(29  Car.,  2  c.  3);  but  the  rule  in  regard  to  wills  ot  personal 
property,  remained  unchanged,  until  the  passage  of  the  wills 
act  of  1  Viet.  (1  Red/.,  pp.  367,  368).  By  keeping  in  view 
this  distinction  between  devises  of  real  estate,  and  wills  of 
personal  property,  much  confusion  will  be  avoided,  and  the 
authorities  upon  the  subject  found  to  be  nearly  harmonious. 

The  earliest  reported  English  case  I  am  able  to  find  is  that 
of  Hull  agt.  Dench  (1  Vernon,  330),  decided  in  chancery, 
1685.  There  was  there  an  implied  revocation  growing  out  of 
the  execution  by  the  testator,  after  making  his  will,  of  a  mort- 
gage in  fee  of  lands  devised  in  the  will,  After  the  execution 
of  the  mortgage  the  testator  declared  in  the  presence  of  sev- 


NEW  YORK  PRACTICE  REPORTS.  137 

Matter  of  Simpson. 

eral  witnesses  that  his  former  will  should  stand,  and  the  master 
of  the  rolls  thought  that  was  a  new  publication  of  the  will, 
though  it  was  objected  that  such  parol  declarations,  since  the 
statute  of  frauds  and  perjuries,  would  not  amount  to  a  new 
publication  and  it  was  also  there  held  that  republication  of  a 
will  was  favored  in  equity  and  slight  evidence  would  be 
enough  to  establish  it.  The  will  was  made  in  1663,  before  the 
statute  of  frauds,  and  the  testator  died  in  1683,  after  itg 
enactment ;  and  it  does  not  appear  when  the  new  publication 
occurred. 

Then  came  the  case  of  Alford  agt,  Earles,  in  the  same 
court,  1690,  when  the  question  arose  as  to  the  effect  of  a  codi- 
cil to  republish  a  will,  and  the  case  of  Cotton  agt.  Cotton  was 
cited,  tried  in  the  common  pleas  before  lord  chief  justice 
NORTH,  where  the  testator  saying  his  will  was  in  a  box  in  his 
study,  amounted  to  a  new  publication.  And  the  editor  in  a 
foot  note  (  1st  Am.  ed.  )  refers  to  Anon.  (  2  Shaw,  48),  where 
it  was  held  by  all  the  court,  that  the  words  "  my  will  in  the 
hands  of  J.  S.  shall  stand  "  amounted  to  a  good  republication, 
if  attended  by  circumstances  demonstrating  animus  republi- 
candi  in  the  testator ;  but  doubts  their  effect  in  the  case  of  a 
will  of  lands,  since  the  statute  of  f  rands,  as  there  can  be  no 
republication  of  such  a  will  by  implication,  but  the  will  must 
be  re-executed,  otherwise  a  devise  of  lands  will  not  be  good, 
and  cites  PARKER,  chief  justice,  \\\Ackerly  agt.  Vernon  (Com. 
Rep.,  381 )  and  Martin  agt.  Savage  ( Nov.  22,  1740  [  not 
reported]).  In  Lytton  agt.  Lady  Faulkland  (2  Eq_.  Ca. 
-AJ.,768 ),  decided  in  1708,  the  effect  of  the  execution  of  a 
codicil  disposing  only  of  personalty,  was  considered  and  it  was 
decreed  not  to  be  a  republication  of  the  will  so  as  to  pass 
after-acquired  lands,  because,  since  the  statute  of  frauds,  there 
could  be  no  devise  of  lands  by  an  implied  republication,  as 
the  paper  in  which  a  devise  of  lands  is  contained  ought  to  be 
re-executed  in  the  presence  of  three  witnesses.  But  in  Ackerly 
agt.  Vernon,  reported  in  the  same  volume,  it  was  held  the 
other  way  and  that  there  might  be  a  republication  without 
VOL.  LVI  18 


138         NEW  YORK  PRACTICE  REPORTS. 

Matter  of  Simpson. 

re-execution  and  hence  by  implication,  and  the  latter  case 
seems  to  have  been  followed  in  all  the  subsequent  cases  as  the 
better  authority. 

In  Amller  agt.  Miller  (2  Atkin,  at  page  599  )  the  question 
arose,  in  1743,  in  regard  to  a  bequest  of  personalty.  There 
the  testator  was  looking  among  his  papers  for  another  instru- 
ment with  a  person  who  was  assisting  him  in  making  the 
search,  and  the  latter  having  taken  up  his  will  by  mistake  the 
testator  sa^d  to  him,  "  that  is  my  will "  and  the  lord  chan- 
cellor (  HARDWICKE  )  held  it  was  not  a  good  republication 
for  the  reason  that  he  made  the  remark  "  not  meaning  to 
republish  but  only  to  show  that  it  was  not  the  paper  he 
wanted.  To  make  it  a  republication  there  must  be  animus 
republicandi  in  the  testator." 

In  the  case  of  Barnes  agt.  Crowe  ( 1  Yesey,  Jr.,  486 ), 
decided  in  1792,  the  question  received  a  very  exhaustive 
review,  both  in  the  argument  of  counsel  and  the  opinions  of 
the  court.  It  involved  the  point  whether  the  execution  of  a 
codicil  disposing  of  personal  property  alone,  but  attested  by 
three  witnesses,  was  there  declared  to  be  that  "  to  republish  a 
will  re-execution  is  not  necessary,  nor  a  particular  intent  to 
republish ;  intent  to  consider  it  as  of  a  subsequent  date  is 
sufficient,  which  intent,  in  case  of  land,  must,  since  the  statute 
of  frauds,  appear  in  writing  according  to  the  provisions  of  the 
statute." 

There  are  many  other  English  cases  holding  substantially 
the  same  doctrine  ( The  Attorney- General  agt.  Downing, 
Amb.,  571 ;  Jackson  agt.  Harlock,  id.,  487 ;  Potter  agt. 
Potter,  1  Yes.,  Sen.,  437;  Gibson  agt.  Lord  Montford,  id., 
485  ;  Carlton  agt.  Griffin,  I  Burr.,  549  ;  Lopping  agt.  Ferny- 
Jwugh,  2  Broc.  C.,  291 ) ;  and  such  remained  the  settled  law  of 
England  until  the  passage  of  1  Yict.  c.  26,  the  twenty-second 
section  of  which  expressly  provides  that  no  will  or  codicil  or 
any  part  thereof  which  shall  be  in  any  manner  revoked,  shall 
be  revived  otherwise  than  by  the  re-execution  thereof.  It  also 
became  the  law  of  New  York  upon  its  organization  as  a  state, 


NEW  YORK  PRACTICE  REPORTS.  139 

Matter  of  Simpson. 

and  not  having  been  changed  by  statutory  enactment,  was  the 
law  at  the  time  of  the  adoption  of  the  Revised  Statutes. 

Neither  the  revisers  qr  the  legislature  have  assumed  to 
change  it,  and  they  use  the  word  "  republished  "  as  if  it  were 
one  of  familiar  legal  import,  needing  no  definition  or  explana- 
tion to  illustrate  its  meaning. 

The  only  reported  case  in  this  state  upon  the  question  of 
parol  republication  is  -that  of  Jackson  agt.  Potter  ($  John., 
312  ),  which  was  decided  in  1812,  and  was  a  case  where  sub- 
sequently to  the  making  of  the  will  the  testator  acquired  other 
lands,  which,  as  the  law  then  was,  would  not  pass  by  the 
will,  and  it  was  sought  to  prove  a  parol  republication  in  order 
to  pass  the  after-acquired  lands  ;  and  it  was  held  that  a  parol 
republication  was  not  sufficient  for  that  purpose. 

The  court,  in  a  very  brief  per  curiam  opinion,  say :  "  It  is 
equally  well  settled,  that  the  republication  of  the  will  so  as  to 
affect  the  after-acquired  lands  must  be  made  with  like 
solemnity  as  the  execution  of  the  original  will,"  which  is  not 
in  conflict,  but  in  harmony  with  the  views  here  expressed.  I 
have  not  overlooked  the  case  of  Simmons  agt.  Simmons  (  26 
Barb.,  76 ),  in  which  judge  GOULD,  after  citing  the  fifty-first 
( then  the  forty-sixth )  section  of  the  statute  says  "  Here,  by 
legislative  and  simultaneous  construction,  a  second  will  duly 
made  and  executed  (  without  any  clause  declaring  the  former 
one  revoked  )  is  shown  to  have  put  the  first  so  utterly  out  of 
vital  existence  that  it  either  needs  republication  (  tantamount 
to  an  entirely  new  execution )  or  an  express  revivor  by  the 
terms  of  the  writing  revoking  the  second  will."  Here  the 
learned  judge  declares  that  under  this  section  a  republication 
is  tantamount  to  an  entirely  new  execution.  It  is  not  clear 
what  was  intended  by  this  expression.  If  it  means  simply 
that  the  legal  operation  of  a  republication  was  to  impart  to 
the  will  the  same  force  and  effect  as  if  it  had  been  executed 
anew,  then  there  is  in  it  nothing  opposed  to  the  views  here 
expressed ;  but  if  it  means  that  in  order  to  constitute  a  valid 
republication  there  must  be  an  entirely  new  execution  of  the 
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will.  This  might  be  true  so  far  as  the  instrument  was  a  will 
of  real  estate,  but  as  to  wills  of  personalty  it  is  at  the  best 
but  a  mere  dictum,  as  there  was  no  question  involved  in  the 
case  calling  for  a  construction  of  that  section  in  this  respect. 
And  the  reporter  in  a  foot  note  calls  attention  to  the  fact  that 
the  corresponding  section  -of  the  English  statute  speaks  of  a 
devise  and  not  necessarily  of  a  will. 

The  Pennsylvania  reports  abound  in  cases  involving  the 
question  of  parol  republication,  and  while  their  statute  of  wills 
differs  from  ours  in  many  essential  respects,  yet  they  follow 
the  English  rule,  and  hold  that  parol  republication  is  good, 
unless  prohibited  by  express  statutory  enactment,  and  thus 
they  are  authority  for  the  position  taken  here  (  Howard  agt. 
Dams,  2  Bina.,  4191;  Jones  agt.  Hartley ',  2  Whart.,  103; 
Campbell  agt.  Jamison,  8  Penn.  St.,  498  ;  Musser  agt.  Curry, 
3  Wash.  C.  C\,  481 ;  Flinthame  agt.  Bradford,  10  Penn.  St., 
82 ;  Jack  agt.  Shoenberger,  10  Harris,  416  ;  In  Franserfs 
Will,  26  Penn.  St.,  207 ;  Gable's  Exr.  agt.  Daub,  40  Penn. 
$L,SI7). 

Jack  agt.  Shoenberger  (supra)  ^  was  twice  before  the  supreme 
court  of  that  state.  It  was  ejectment  for  after-acquired  lands  ; 
the  plaintiff  claiming  as  heir,  and  the  defendant  under  an 
alleged  parol  republication  of  a  will.  Upon  the  first  trial  in 
the  common  pleas,  evidence  of  the  parol  republication  was 
admitted,  and  the  defendant  had  a  verdict.  Upon  error  to  the 
supreme  court,  a  new  trial  was  ordered  on  the  ground  that 
evidence  of  a  parol  republication  was  inadmissible  ;  chief  jus- 
tice GIBSOX,  writing  the  opinion,  and  of  the  other  judges,  two 
concurring,  and  two  dissenting.  The  second  trial  resulted  in 
a  verdict  for  the  plaintiff,  evidence  of  the  parol  republication 
having  been  excluded ;  and  upon  error  again  to  the  supreme 
court,  a  new  trial  was  again  granted,  and  the  former  decision 
of  that  court  overruled,  and  the  evidence  held  to  be  compe- 
tent, and  admissible,  WOODWARD,  J.,  delivering  the  opinion 
and  all  the  other  judges  concurring. 

In  Gables'  Exr.  agt.  Daub  (supra),  the  same  court,  READ, 
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J.,  says :  "  So,  prior  to  the  statute  of  frauds,  a  will  of  lands 
might  have  been  republished  by  parol,  and  would  have  all  the 
effect  of  an  original  will  from  the  time  of  its  republication, 
and  would  pass  lands  purchased  by  the  testator,' between  the 
first  execution,  and  the  republication ;  and  such,  also,  was  the 
law  of  this  state."  Much  stress  is  laid  by  the  contestant's 
counsel  upon  the  reviser's  notes  to  section  51,  as  manifesting 
an  intention  on  their  part  to  exclude  evidence  of  a  parol 
republication. 

I  do  not  so  understand  their  language.  The  say,  in  substance, 
that  the  question  is  in  doubt  as  to  the  effect  of  the  revocation 
of  a  subsequent  will  in  setting  up  a  prior  one ;  that  in  the 
common  law  courts,  the  presumption  is  in  favor  of  a  revival ; 
while  in  the  ecclesiastical  courts  it  is  the  other  way  or  else  no 
presumption  is  indulged  in  at  all,  and  that  in  both  courts  it  is 
undisputed  that  parol  evidence  is  admissible  to  ascertain  the 
real  intentions  of  the  testator  and  to  determine  the  fact  of  a 
revival  of  his  will,  or  a  designed  intestacy.  They  then  declare 
"  it  is  this  rule  which  the  revisers  propose  to  change,  by  adopt- 
ing a  presumption  against  a  revival,  and  excluding  evidence 
to  contradict  it ;"  but  there  is  nowhere  an  intimation;  even, 
that  they  propose  to  change  the  rule  in  regard  to  a  parol  repub- 
lication, or  to  provide  that  republication  could  not  be  effected 
by  any  thing  less  than  a  re-execution  of  the  will. 

They  did  change  the  rule  as  to  a  publication,  by  explicitly 
denning  the  form  of  words  necessary  to  constitute  that  act, 
and  perhaps  to  that  extent,  modified  the  rule  in  regard  to  a 
republication. 

Hitherto  no  particular  acts  or  words  were  required  to  amount 
to  a  publication.  It  was  enough,  if  it  appeared  from  the  facts 
and  circumstances  attending  its  execution,  that  the  testator 
intended  that  the  instrument  should  operate  as  his  will.  So 
in  one  case  where  the  will  was  in  'his  handwriting,  but  noth- 

O  7 

ing  \vas  said  by  him  at  the  time  it  was  signed  and  attested 
indicating  its  testamentary  character,  it  was  held  to  be  a  suffi- 
cient publication  (Peate  agt.  Ongley,  Corny  ns  JZep.,  197). 
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And  in  another  case  it  affirmatively  appeared  that  the  testator 
deceived  the  subscribing  witnesses,  by  informing  them  that  it 
was  a  deed  and  not  a  will,  yet  it  appearing  from  other  evi- 
dence, that  the  testator  knew  the  nature  of  the  instrument, 
and  intended  it  as  his  will  it  was  determined  to  be  a  good 
publication  (Trimmer  agt.  Trimmer \  in  4  Burns1  Eccl.  Law, 
130). 

The  Kevised  Statutes,  in  order  to  remove  all  doubt  and 
uncertainty  upon  the  subject,  require,  as  one  of  the  distinct 
acts  in  the  execution  of  a  will,  that  the  testator  shall  declare, 
in  the  presence  of  two  witnesses,  that  the  instrument  is  his  last 
will  and  testament,  and  in  that  respect  have  infringed  upon 
the  old  rule  in  regard  to  publication,  and  to  that  extent  they 
have,  perhaps,  changed  the  requirements  necessary  to  a  repub- 
lication,  but  no  further. 

The  result  of  this  review  of  the  question  may  be  briefly 
stated  as  follows : 

Prior  to  the  statute  of  frauds  (29  Oar.,  2)  all  wills  might 
be  republished  by  parol ;  subsequently  to  that  enactment,  wills 
of  real  estate  could  be  republished  only  by  a  re-execution 
thereof,  but  wills  of  personalty,  could  still  be  republished  by 
parol  until  the  passage  of  the  act  of  1  Victoria,  and  no  par- 
ticular form  of  words  was  necessary,  either  to  a  valid  publi- 
cation or  republication  ;  any  thing  which  indicated  a  present 
intention  that  the  instrument  should  take  effect  as  his  will 
sufficed ;  such  was  the  law  of  this  state  at  the  time  of  the 
adoption  of  the  Revised  Statutes,  which  have  changed  it  only 
so  far  as  to  require  a  parol  declaration,  on  the  part  of  the 
testator,  in  the  presence  of  two  witnesses,  that  the  instrument 
is  his  last  will  and  testament. 

In  this  case  the  rule  was  fully  complied  with.  It  is  con- 
ceded that  the  testator,  immediately  after  the  destruction  of 
the  codicil,  deliberately  arid  with  the  express  intention  of 
republishing  the  will  of  1871,  declared,  in  the  presence  of 
two  witnesses  in  the  most  solemn  and  emphatic  manner,  that 
the  instrument  was  his  last  will  and  testament.  No  objee- 
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tion  is  made  to  the  competency  of  the  witnesses.  They  were 
in  fact  called  by  the  contestant  and  the  evidence  upon  this 
subject  drawn  out  upon  her  examination. 

I  am  the  more  readily  constrained  to  this  conclusion,  because 
the  intention  of  the  testator  that  the  will  of  1871  should  be 
revived  according  to  its  original  terms  and  provisions  is  so 
clear  and  unmistakable. 

The  courts  of  this  state  have  repeatedly  held  that  the 
principal  object  of  our  statute  of  wills  was,  not  to  obstruct 
the  citizen  in  the  exercise  of  his  right  to  dispose  of  his 
property  by  will,  but  to  secure  him  in  the  enjoyment  of  that 
right  and  hence,  in  furtherance  of  this  object,  they  have  fre- 
quently sacrificed  the  strict  letter  of  the  law  for  its  more 
beneficent  spirit  (  Hoysradt  agt.  Kingman,  22  N.  Y.,  372  ; 
Coffin  agt.  Coffin,  23  N~.  Y.,  9  ;  Gamble  agt.  Gamble,  39 
Barb.,  373 ). 

The  true  rule  of  construction  of  the  statute  is  well  stated 
by  DENIO,  J.,  in  Hoysradt  agt.  Kingman  ( supra,  at  p.  379). 
"  The  general  right  to  dispose  of  one's  property  by  act  in 
writing,  to  take  effect  at  his  death,  is  established  by  our  statute 
respecting  'wills  and  has  always  been  the  law  of  this  state. 
The  restrictions,  which  from  motives  of  prudence  are  thrown 
around  that  right,  should  be  construed  liberally  in  favor  of 
the  testament,  and  forms  should  not  be  required  which  the 
legislature  has  not  plainly  prescribed" 

It  follows,  if  these  views  are  sound,  that  whatever  may  have 
been  the  effect  of  the  execution  and  subsequent  destruction 
of  the  codicil  of  1872  that  the  will  of  William  Simpson,  dated 
August  18, 1871,  having  been  republished  after  the  destruction 
of  the  codicil  was  his  last  will  and  testament,  and  as  such  was 
properly  admitted  to  probate  by  my  predecessor,  and  such 
probate  should  be  confirmed. 

Costs  should  not  be  allowed  to  either  party  as  against  the 
other  or  out  of  the  estate. 
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K  Y.  COMMON  PLEAS. 

ELLA  M.  LYNCH,  plaintiff  and  appellant,   agt.  CHAKLES  A. 
ST.  JOHN,  defendant  and  respondent. 

Interpleader  in  replevin —  Property  clerk  custodia  legis  —  Appeal. 

In  an  action  of  claim  and  delivery  the  third  subdivision  of  section  122  of 
the  Code,  giving  the  court  discretion  to  substitute  for  the  defendant  in 
the  action,  a  party  who  makes  a  claim  against  the  defendant  for  the 
property,  is  necessarily  to  be  interpreted  in  connection  with  the  two 
hundred  and  sixteenth  section,  which  provides  that  if  the  property  taken 
in  an  action  of  claim  and  delivery  be  claimed  by  any  other  person  than 
the  defendant  such  person  shall  make  an  affidavit  of  his  title  to  the 
property,  and  the  right  to  the  possession  of  it,  stating  the  ground  of 
such  right  and  title  and  serve  the  same  upon  the  sheriff;  after  which, 
by  the  provisions  of  the  section,  it  is  made  incumbent  upon  the  plaintiff 
to  indemnify  the  sheriff  against  such  claim  by  the  undertaking  therein 
provided  for. 

The  property  clerk  of  the  New  York  Municipal  Police  Department  has  no 
right  to  retain  property  from  .its  rightful  owner  after  the  prosecution 
which  gave  rise  to  his  possession  has  ceased ;  and  in  case  of  replevin 
proceedings  he  must,  like  any  other  public  officer,  obey  the  lawful 
order  and  process  of  the  court.  He  cannot  make  a  conditional  compli- 
ance. If,  however,  there  be  any  reason  why  the  property,  for  public 
purposes,  should  remain  in  the  possession  of  the  property  clerk,  his 
course  is  to  apply  to  the  court  to  control  its  own  process. 

An  order  directing  an  interpleader  is  appealable. 

/ 
General  Term,  December,  1878. 

THE  defendant,  who  is  the  property  clerk  of  the  Municipal 
police  of  the  city  of  New  York,  was  sued  in  proceedings  of 
claim  and  delivery  to  recover  possession  of  certain  personal 
property  received  by  him  in  virtue  of  his  office.  The  criminal 
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prosecution  which  gave  rise  to  the  property  clerk's  posses- 
sion terminated  and  the  plaintiff,  thereupon,  demanded  her 
property. 

The  defendant  refused  to  give  it  up,  because  R.  &  "W. 
Simpson,  pawnbrokers,  claimed  possession  of  the  property 
under  a  lien  which  they  asserted  thereon.  The  plaintiff 
thereupon  commenced  proceedings  of  claim  and  delivery  in 
the  New  York  marine  court.  The  defendant  declined  to 
deliver  the  property  to  the  sheriff,  and  moved  to  interplead 
the  Simpsons  by  applying  for  an  order  discharging  him  from 
the  record  and  substituting  them  in  his  place.  Judge 
McAoAM,  before  whom  the  motion  was  argued,  denied  the 
application  upon  various  grounds,  among  others,  that  section 
216  of  the  Code  had  not  been  complied  with  and  that  the 
defendant  had  not  obeyed  the  process  of  the  court  by  deliver- 
ing the  property  to  the  sheriff,  and  thus  putting  it  under  the 
control  of  the  court,  and  that  the  court  would  not  accept  a 
conditional  compliance  with  its  order.  The  defendant  appealed 
to  the  general  term  of  the  marine  court,  and  after  argument 
before  ALKER,  C.  J.,  SHERIDAN  and  SINNOTT,  JJ.,  the  order 
of  Mr.  justice  McADAM  was,  in  all  things,  reversed  and  the 
defendant's  motion  for  interpleader  was  granted. 

The  plaintiff  thereupon  appealed  to  the  New  York  com- 
mon pleas,  general  term,  where  the  matter  was  argued  before 
DALY,  C.  J.,  and  VAN  HOESEN,  J.,  and  the  order  of  the  marine 
court,  general  term,  was,  in  all  things,  reversed,  and  the  order 
made  by  Mr.  justice  MoADAM  at  special  term  was  restored 
and  affirmed  in  and  by  the  following  opinion : 

Morris  S.  Wise,  for  plaintiff  and  appellant. 
Charles  F.  Maclean,  for  defendant  and  respondent. 

DALY,  C.  J.  —  The  order  is  appealable.     It  is  a  final  deter- 
mination of  the  action  brought  by  the  plaintiff  against  St.  John 
as  it  provides  that  upon  the  delivery  of  the  property  which 
VOL.  LVI  19 
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St.  John  has  in  his  charge  to  the  sheriff,  he  is  to  be  discharged 
from  all  liability  therefor  to  the  plaintiff.  In  place  of  the 
present  action  it  substitutes  another  action  which  the  plaintiff 
has  not  asked  for  against  other  persons,  Robert  Simpson  and 
"William  Simpson.  It  directs  that  they  shall  be  substituted 
in  the  place  of  the  defendant  St.  John,  and  it  has  been  already 
held  that  such  an  order  is  appealable  (  Wilson  agt.  Duncan, 
9  Abb.  Pr.,  3). 

The  defendant  St.  John,  upon  his  own  motion,  applied  to 
the  court  below  to  substitute  the  Simpsons  in  his  place  as  the 
defendants  in  the  action  and  to  discharge  him  from  liability 
on  delivering  the  property  or  its  value  to  such  persons  as  the 
court  might  direct.  Judge  McADAM,  to  whom  the  applica- 
tion was  made,  denied  it  upon  the  ground  that  it  was  the 
duty  of  the  defendant  to  obey  the  process  of  the  court,  and 
that  in  respect  to  the  application  to  interplead  the  Simpsons 
as  defendants  the  Code  has  provided  what  course  is  to  be 
pursued,  where  the  property  sought  to  be  replevined  by  the 
plaintiff  is  claimed  by  another  person,  and  which  necessarily 
excluded  any  other  procedure  by  or  on  behalf  of  the  Simp- 
sons as  claimants.  The  general  term  reversed  the  order 
denying  the  application  without  giving  any  reason  for  the 
reversal,  so  that  we  are  left  entirely  in  the  dark  as  to  the 
ground  upon  which  they  decided  that  the  applicatian  should 
have  been  granted  and  made  the  order  they  directed  to  be 
entered. 

This  was  an  action  of  replevin  and  the  third  subdivision  of 
the  one  hundred  and  twenty-second  section  giving  the  court 
discretion  to  substitute  for  the  defendant  in  the  action,  a  party 
who  makes  a  claim  against  the  defendant  for  the  property,  is 
necessarily  to  be  interpreted  in  connection  with  the  two  hun- 
dred and  sixteenth  section,  which  provides  that  if  the  property 
taken  in  an  action  of  claim  and  delivery  be  claimed  by  any 
other  person  than  the  defendant,  such  person  shall  make  an 
affidavit  of  his  title  to  the  property  and  the  right  to  the  pos- 
session of  it,  stating  the  ground  of  such  right  and  title,  and 
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serve  the  same  upon  the  sheriff,  after  which,  by  the  provisions 
of  the  section,  it  is  made  incumbent  upon  the  plaintiff  to 
indemnify  the  sheriff  against  such  claim,  by  the  undertaking 
tnerein  provided  for.  In  this  case,  as  appears  from  the  affi- 
davit of  the  sheriff,  the  defendant  refused  to  give  up  the 
property  in  obedience  to  the  process,  alleging  no  reason  or 
excuse  therefor.  He  afterwards  applied  for  an  order  substi- 
tuting the  Simpsons  as  defendants  in  his  place,  and  discharging 
him  from  all  liability  to  either  party  upon  his  delivering  up 
the  property  to  such  persons  as  the  court  should  appoint,  and, 
as  I  have  said,  judge  McAcAM  held'  that  he  had  no  right  to 
impose  any  such  condition ;  that  he  must  obey  the  process 
of  the  court  the  same  as  any  other  party  against  whom  an 
action  is  brought.  His  application  to  have  the  Simpsons 
interpleaded  as  defendants  in  his  stead  was  made  conjointly 
with  them,  as  an  attorney  appeared  on  their  behalf  upon  the 
motion  and  made  an  affidavit  to  the  effect  that  they  claimed 
the  right  to  hold  the  property  as  bailees,  that,  they  consented 
to  be  interpleaded  as  defendants  in  the  action  and  that  they 
demanded  that  the  property  upon  such  interpleader  should 
be  delivered  to  them. 

The  decision,  of  the  judge  below,  in  my  opinion,  was  right. 
The  proper  course  to  be  pursued  in  such  a  case,  was  for  the 
defendant  to  deliver  up  this  property  to  the  sheriff  in  obedi- 
ence to  the  process  and  for  Simpsons  to  make  the  affidavit 
provided  for  by  the  two  hundred  and  sixteenth  section,  and 
serve  it  upon  the  sheriff  who  could  deliver  it  to  them,  if  not 
indemnified  after  a  reasonable  time,  by  the  plaintiff ;  this 
was  the  regular  and  proper  course  of  procedure,  both  on  the 
part  of  the  defendant  St.  John  and  of  the  claimants  Simpsons. 

Upon  thus  interposing  their  claim  to  the  property  as 
against  the  defendant,  the  defendant  would  be  in  a  position  to 
apply  to  the  court  to  interplead  them  as  defendants  and  to  be 
discharged  himself  from  all  further  responsibility,  the  prop- 
erty then  being  in  the  custody  of  the  sheriff  under  the  process 
in  this  action.  No  reasons,  as  I  have  said,  have  been  given  by 
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the  general  term  for  the  order  which  they  made,  substituting 
the  Simpsons  as  defendants,  in  place  of  the  defendant  St.  John 
and  discharging  the  defendant  from  all  responsibility  upon 
delivering  the  property  to  the  sheriff  who,  by  the  order  of  f he 
general  term,  is  appointed  to  receive  it  and  to  hold  it  subject 
to  the  further  order  of  the  court,  and  I  refer  to  this  omission 
as  it  appears  to  me  very  plain  that  the  defendant  was  not 
justified  in  disobeying  the  process  of  the  court,  lawfully  issued, 
but  was  bound  to  obey  it  the  same  as  any  other  public  officer 
against  whom  an  action  is  brought.  If  there  was  any  reason 
why  the  property,  for  public  purposes,  should  remain  in  his 
possession,  his  course  was  to  apply  to  the  court,  which  has 
authority  to  control  its  own  process. 

The  ground  taken  by  the  respondent  upon  the  appeal  in 
support  of  the  decision  of  the  general  term  is,  that  the  prop- 
erty is  in  the  custody  of  the  law ;  that  the  defendant  is  the 
property  clerk  of  the  police  .department,  and  that  this  prop- 
erty, a  diamond  ring  and  chain,  was  delivered  to  him,  as 
property  clerk,  by  a  member  of  the  police  force  of  this  city ; 
that  it  is  consequently  in  his  custody,  in  conformity  with  the 
provisions  of  the  act  of  1873  (Laws  of  1873,  chap.  335,  p.  500, 
sees.  61  to  66),  and  that  no  action  of  replevin  will  lie  at  the 
suit  of  any  one  to  take  it  out  of  his  possession. 

It  has  been  long  and  well  settled  that  replevin  will  not  lie 
to  recover  property  which  is  in  the  custody  of  the  law",  as 
where  property  found  in  the  possession  of  the  defendant  in 
the  execution  is  levied  upon  by  the  sheriff,  in  which  case 
replevin  cannot  be  brought  as  to  take  the  property  out  of  the 
possession  of  the  sheriff,  for  his  possession  is  the  possession 
of  the  law  and  the  remedy  of  any  one  aggrieved  by  the 
seizure  of  it  is  an  action,  in  the  nature  of  an  action  of  tres- 
pass, to  recover  damages  for  the  wrongful  taking  of  it  (Hall 
agt.  Tuttle,  2  Wend.,  475,  the  cases  there  cited). 

If,  however,  it  was  taken  out  of  the  possession  of  one  who 
was  not  the  defendant  in  the  execution,-  then  replevin  will  lie 
to  recover  the  possession  of  it ;  for,  not  having  been  taken  in 
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accordance  with  the  direction  in  the  writ  of  execution  which 
was  to  take  the  property  of  the  defendant,  it  is  not  in  the 
custody  of  the  law  (Clark  agt.  Skinner,  20  Johnson,  465). 
There  were  reasons  which  will  be  found  stated  in  Hall  agt. 
Tuttle  1  supra,  p.  477)  why  the  action  of  replevin,  before  it 
was  remodeled  by  the  Revised  Statutes,  was  not  adapted  as  a 
remedy  where  property  in  the  possession  of  the  defendant  in 
the  execution  was  levied  upon  by  the  sheriff,  or  was  distrained 
upon  a  conviction  (Rex  agt.  Markhou$e,  Sir.,  1184),  which 
do  not  apply  to  the  extent  that  they  did  previously  to  the 
action  of  replevin,  or  claim  and  delivery  in  its  present  form, 
and  which  do  not  apply  at  all  to  the  possession  which  the 
property  clerk  has  of  property  under  the  act  of  1873. 

It  may  be  that  the  property  in  his  possession  might  be 
regarded  as  in  the  custody  of  the  law,  where  it  is  held  upon 
the  ground  that  the  possession  and  use  of  it  is  or  may  be 
necessary  to  secure  the  conviction  of  the  person  charged  with 
having  stolen  it,  but  after  his  conviction  or  acquittal  the 
property  clerk  can  have  no  claim  to  it  as  against  the  rightful 
owner. 

The  act  of  1873  (sec.  62)  provides  that  where  the  property 
has  been  taken  from  the  person  arrested  and  is  alleged  to 
have  been  feloniously  obtained  and  the  magistrate  is  there- 
after, upon  investigation,  satisfied  that  the  person  accused  is 
innocent  and  that  the  property  rightfully  belongs  to  him, 
that  the  magistrate  may  make  a  written  order  that  the  prop- 
erty clerk  deliver  it  to  the  accused  person. 

This  is  the  only  provision  in  the  act  relating  to  the  restitu- 
tion of  property  in  the  ciistody  of  the  property  clerk  ;  and  in 
such  a  case  he  may  rightfully  refuse  to  deliver  it,  unless  upon 
the  written  order  for  which  provision  is  made  in  the  act.  But 
the  position  taken  by  the  defendant  here  in  refusing  to  obey 
the  process  of  the  court  in  the  replevin  suit  goes  far  beyond 
this.  He  claims  that  all  property  that  comes  into  his  posses- 
sion is  in  the  custody  of  the  law ;  that  he  may  refuse  to  give 
it  up  to  the  rightful  owner,  and  that  no  action  will  lie  to 


150  NEW  Vo-RK  PRACTICE  REPORTS 

Lynch  agt.  St.  John. 

compel  him  to  do  so,  which  would  make  him  the  perpetual 
custodian  of  all  property  which  is  in  his  possession  as  prop- 
erty clerk,  and  leave  it  entirely  dependent  upon  him  whether 
the  true  owner  thereof  should  get  it  or  not,  a  position  the 
preposterous  nature  of  which  is  apparent  in  the  mere  state- 
ment of  it. 

All  that  was  enacted  in  the  provisions  of  the  charter  of 
1873  was,  that  there  should  be  a  property  clerk  into  whose 
custody  should  be  given  and  left  all  property  or  money  alleged, 
or  supposed  to  be  feloniously  taken,  or  which  should  be  lost 
or  abandoned,  or  which  should  be  taken  into  the  custody  of 
any  member  of  the  police  force,  police  justice  or  criminal 
court ;  and  that  all  such  property  should  be  particularly  regis- 
tered by  the  clerk  in  a  book  to  be  kept  for  that  purpose. 

There  is  nothing  in  this  public  regulation  in  any  way  affect- 
ing the  right  of  the  true  owners  of  such  property,  or  divesting 
them,  even  temporarily,  of  their  right  to  claim  it ;  nothing 
which  takes  away  from  them  the  right  which  every  citizen 
has  to  bring  his  action  to  compel  the  delivery  to  him  of  prop- 
erty wrongfully  withheld  from  him,  or  which  leaves  it  to  the 
property  clerk  as  sole  arbiter  to  decide  to  whom  the  property 
belongs  and  to  give  it  or  withhold  it  as  he  thinks  proper. 

The  right  to  property  and.  to  its  possession  is  determined 
by  the  law  in  a  proper  action  brought  for  that  purpose  by  the 
one  who  claims  it,  and  the  act  of  1873  has  not  inaugurated 
any  other  or  different  course  of  procedure. 

If  the  property  clerk  of  the  police  department  refuses  to 
give  up  property  which  comes  into  his  possession  alleged  to 
be,  or  under  the  suspicion  of  having  been,  stolen,  or  as  lost  or 
abandoned,  or  which  was  received  by  him  from  a  police 
officer,  magistrate  or  criminal  court  upon  the  ground  that  he 
is  entitled  by  virtue  of  the  authority  conferred  upon  him  by 
his  office  to  hold  it  against  claimants  he  must  answer  in  the 
action  brought  against  him  the  same  as  any  other  public 
officer  against  whom  an  action  is  brought.  He  must  show 
his  official  right  to  hold  it  the  same  as  any  other  public  officer 
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who  is  sued  for  wrongfully  withholding  property  from  the 
alleged  rightful  owner  and  not  as  the  defendant  has  done  in 
this  case,  in  the  language  of  judge  McADAM,  put  the  process 
of  the  court  at  defiance. 

The  order  of  the  general  terra,  therefore,  should  be  reversed 
leaving  the  defendant  to  obey  the  process  which  requires  him 
to  deliver  up  the  property  into  the  custody  of  the  sheriff  and 
the  Simpsons  to  make  their  affidavit  and  serve  it  upon  the 
sheriff  in  the  mode  provided  by  the  two  hundred  and  six- 
teenth section,  if  they  make  any  claim  to  the  property. 

VAN  HOESEN,  J.,  concurred. 
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SUPEEME  COURT. 

THE    PEOPLE    ex    rel.    ADOLPH    LOUENBEIN    agt.    CHAELES 
DONOHUE,  Justice,  &c. 

Jurisdiction  —  Marine  court  —  Stilwell  act. 

The  marine  court  of  the  city  of  New  York  is  a  court  of  record,  to  and  for 
all  intents  and  purposes,  and  has  jurisdiction  of  all  the  proceedings 
authorized  by  the  act  to  abolish  imprisonment  for  debt,  passed  in  1831, 
commonly  called  the  Stilwell  act 

General  Term,  first  Department,  October,  1878. 

PROCEEDINGS  under*  the  non-imprisonment  act  were  com- 
menced in  the  marine  court  of  the  city  of  New  York  against 
Marks  H.  Julian  as  a  fraudulent  debtor.  After  an  examina- 
tion and  hearing  Mr.  justice  McAoAM  found  him  guilty  and 
committed  him  to  jail  according  to  the  provisions  of  the  act. 
Julian,  who  was  arrested  under  this  commitment,  sued  out  a 
writ  of  habeas  corpus  and  certiorari  from  the  New  York 
supreme  court,  under  which  he  was  discharged  from  custody, 
by  Mr.  justice  DONOHUE,  upon  the  ground  that  the  marine 
court  had  no  jurisdiction  of  Stilwell  act  proceedings.  From 
this  order  the  relator  removed  the  matter  to  the  general  term 
upon  certiorari  and  appeal. 

Adolph  Csaki,  attorney  for  relator. 
S.  M.  Ehrlich,  attorney  for  respondent. 

POTTER,  J.  —  This  is  a  certiorari  to  the  respondent  to  review 
his  decision  discharging  Marks  H.  Julian  upon  a  writ  of  habeas 
corpus  from  imprisonment  under  a  commitment  made  by  one 
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of  the  justices  of  the  marine  court  pursuant  to  the  provisions 
of  the  act  to  abolish  imprisonment  for  debt. 

The  relator,  doubting  whether  a  certiorari  was  the  appro- 
priate remedy,  also  brought  an  appeal  under  section  1356, 
Code  of  Civil  Procedure. 

The  respondent  objected  that  the  writ  of  certiorari  was 
improper  because  there  was  a  remedy  by  appeal,  and  that  the 
appeal  was  premature  ,'ind  unauthorized  because  the  order 
appealed  from  had  not  been  entered  with  the  clerk  of  this 
court.  The  allowance  of  the  writ  of  certiorari  was  discre- 
tionary, and  while  the  general  rule  is,  as  claimed  by  the  peo- 
ple's counsel,  that  the  writ  will  not,  in  the  exercise  of  judicial 
discretion,  ordinarily  be  granted  where  there  is  a  remedy  by 
appeal,  yet  its  allowance  is  not  absolutely  inhibited  in  such  a 
case. 

In  regard  to  the  objection  that  the  appeal  was  taken  before 
the  entry  of  the  order  appealed  from,  it  is  sufficient  to  say 
there  is  no  proof  before  the  court  that  the  order  was  not  in 
fact  entered.  The  question  involved  is  one  of  considerable 
practical  importance,  and  it  is,  therefore,  desirable  that  a 
decision  of  it  be  had  without  delay  on  account  of  technical 
objections.  \ 

The  question  is,  whether  a  justice  of  the  marine  court  has 
power  to  issue  a  warrant  for  the  arrest  and  commitment  of  a 
party  in  virtue  of  proceedings  under  the  act  to  abolish  impris- 
onment for  debt,  &c.,  passed  April  26,  1831,  and  the  acts 
amendatory  of  the  same. 

By  section  3  of  the  non-imprisonment  act  the  plaintiff  may, 
in  any  action  or  upon  any  judgment  obtained  in  a  court  of 
record,  apply  to  any  judge  of  that  court  for  a  warrant  to  arrest 
the  defendant  for  the  causes  specified  in  section  4  of  that  act. 

Is  the  marine  court  of  the  city  of  New  York  a  court  of 
record  ? 

We  find,  by  reference  to  the  statute  (2  R.  Laws,  361,  sec. 
106),  that  such  court  is  declared  to  be  a  court  of  record.  It 
is  to  be  presumed  that  the  legislature  intended  to  convey  the 
VOL.  LVI  20 
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same  meaning  in  the  use  of  the  expression  "  court  of  record  " 
in  the  statute  of  1831  as  in  the  statute  of  1813. 

But  if  we  trace  the  history  of  the  various  statutes  in  rela- 
tion to  the  marine  court,  or  consider  the  jurisdiction  it  has  at 
all  times  exercised  in  common-law  actions  from  its  organiza- 
tion to  the  present  time  with  its  appointments,  officers  and  its 
various  proceedings,  it  will  impress  every  legal  mind  that  it 
is  a  court  of  record. 

It  has  and  has  had  a  clerk  and  a  seal.  It  possessed  the 
power  to  naturalize  citizens  until  jurisdiction  over  that  sub- 
ject was  taken  from  it  by  an  act  of  the  legislature  passed  as 
far  back  as  1852. 

It  has  jurisdiction  to  entertain  supplemental  proceedings 
upon  its  own  judgments  in  the  same  manner  as  courts  of 
record  (In  the  Matter  of  Z/ippun,  48  How.  Practice  R.,  359). 

By  an  act  passed  April  14,  1865,  the  legislature  provided 
for  references,  voluntary  and  involuntary,  of  actions  pending 
in  that  court  and  prescribed  the  mode  of  reviewing  and  enter- 
ing judgments  upon  the  report  of  the  referee,  and,  in  brief, 
conferred  upon  this  court  all  the  powers  possessed  by  any 
common-law  court  of  record  in  relation  to  references,  costs 
and  extra  allowances.  It  has '  appellate  jurisdiction  to  review 
a  judgment  rendered  by  one  of  its  justices. 

The  legislature,  in  1874  (chap.  545),  authorized  the  judges 
of  any  court  of  record  in  New  York  city  to  send  any  action 
pending  therein  to  the  marine  court.  It  is  true  that  act,  by 
a  divided  court,  was  held  unconstitutional,  not  because  the 
marine  court  had  not  jurisdiction,  but  because  no  court  can 
divest  itself  of  the  duty  of  entertaining  cases  that  parties 
choose  to  bring  in  that  court  (Alexander  agt.  Bennett,  60  N. 
Y.,  204). 

In  1872  the  legislature  passed  an  act  (chap.  629)  declaring 
it  to  be  a  court  of  record  and  using  this  significant  language, 
to  wit:  "to  and  for  all  intents  and  purposes,"  greatly  increas- 
ing its  jurisdiction  and  providing  that  the  forms  of  process 
and  proceedings  prescribed  by  the  Code  of  Procedure  in 
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respect  to  the  other  courts  of  record  should  apply  to  this 
court. 

lu  1875  the  legislature,  by  chapter  479  of  the  Laws  of  that 
vear,  clearly  recognized  this  court  as  having  jurisdiction  under 
the  act  of  1831,  the  non-imprisonment  act.  . 

It  provided,  in  section  2,  that  no  person  should  be  arrested 
in  said  marine  court  except  as  prescribed  by  that  act,  but  this 
provision  shall  not  affect  the  act  to  abolish  imprisonment  for 
debt  and  w  punish  fraudulent  debtors,  passed  April  24,  1831, 
or  any  act  amending  the  same. 

Its  jurisdiction  under  the  act  of  1831  is  again  expressly 
recognized  by  the  act  itself. 

Section  47  of  said  act  provides  that  section  29  and  the  sub- 
sequent sections  shall  apply  to  this  court.  Section  29  contains 
the  provision  which  enables  a  plaintiff  to  examine  the  defend- 
ant in  relation  to  the  fraudulent  transactions  specified  in  the 
act ;  and  those  examinations  can  only  be  had  upon  the  arrest 
of  the  defendant  upon  a  warrant  issued  by  a  judge  of  a  court 
of  record. 

We  next  notice  the  declaration  in  the  Code  of  Civil  Pro- 
cedure. Section  2  declares  that  the  marine  court  of  the  city 
of  New  York  is  a  court  of  record.  This  act  professes  to  be  a 
revising  and  not  a  creative  act. 

From  these  and  similar  enactments  not  deemed  necessary 
to  be  specified  we  are  brought  to  the  conclusion  that  the 
marine  court  had  jurisdiction  of  the  respondent  in  the  pro- 
ceedings under  the  non-imprisonment  act,  and  the  order 
granting  his  discharge  should  be  vacated  and  the  respondent 
be  subjected  to  the  warrant  of  commitment  and  the  further 
prosecution  of  the  proceedings. 

As  the  question  involved  is  one  of  doubt  and  seems  to  have 
been  disposed  of  by  the  court  below  with  a  view  of  having 
the  same  presented  and  decided  by  the  general  term  and,  per- 
haps, by  the  court  of  last  resort,  and  as  the  costs  are  in  the 
discretion  of  the  court,  we  think  no  costs  should  be  awarded 

INGALLS,  J.,  concurred. 
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NEW  YORK  COUKT  OF  APPEALS. 

ANTON  SCHWARTZ  et  al.,  plaintiffs  and  appellants,  agt.  WILLIAM 
OPPOLD  et  al.,  defendants  and  respondents. 

Appeal  —  Order  of  general  term,  New  York  marine  court,  reversing  order  of 
trial  judge  granting  new  trial  is  appealable  to  common  pleas  —  When 
determination  by  general  term  marine  court  conclusive  —  Promissory 
note  —  evidence  under  general  denial  —  when  objections  to  proof  must  be 
made  —  too  late  to  object  to  verification  of  pleadings  upon  the  trial. 

Where  the  general  term  reverse  an  order  of  the  special  term  granting  a 
new  trial  on  the  ground  that  the  verdict  is  against  evidence  the  deter- 
mination by  the  general  term  is  conclusive. 

Where  the  complaint  sets  forth  a  note  payable  on  demand,  with  interest, 
it.  is  competent  for  the  defendant,  under  an  answer  containing  a  mere 
general  denial,  to  show  that  the  note  had  been  altered  since  its  execution 
by  adding  the  words  "with  interest."  This  alteration,  insufficiently 
explained,  vitiated  the  note. 

Objections  to  proof  must  be  specifically  made  at  the  trial  in  all  cases 
where  they  might  then  have  been  obviated  by  an  amendment  of  the 
pleadings,  and  it  is  too  late  to  object  to  the  verification  of  the  pleadings 
upon  the  trial. 

The  conflict  in  the  law  as  laid  down  in  Boomer  agt.  Koon,  as  reported  in 
6  Thompson  &  Cook,  Supreme  Court  Reports,  645,  and  in  6  Hun,  645, 
settled. 

An  order  of  the  general  term  of  the  New  York  marine  court  reversing  an 
order  of  the  trial  judge  granting  a  new  trial  amounts  to  an  affirmance 
of  the  judgment  and  is,  consequently,  a  final  determination  by  that 
court  sufficient  to  make  the  order  appealable  to  the  New  York  common 
pleas. 

Decided  September,  1878. 


plaintiffs  sued,  in  the  New  York  marine  court,  to 
recover  upon  a  promissory  note  made  by  the  defendant 
Oppold  and  indorsed  by  his  wife  who  was  made  codefendant. 
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The  complaint  declared  upon  a  note  as  payable  on  demand, 
with  interest.  The  defendants,  by  way  of  answer,  interposed 
a  mere  general  denial.  Upon  the  trial  they  were  allowed  to 
prove,  under  objection,  that  the  note  had  been  altered  since 
its  execution  by  adding  the  words  "  with  interest,"  and  that 
the  special  provision  by  which  the  indorser  charged  her  sepa- 
rate estate  had  been  added  after  she  had  signed  her  name. 

The  jury  found  for  the  defendants,  holding  that  the  altera- 
tions charged  had  in  fact  been  made.  The  trial  judge  (justice 
GOEPP)  subsequently  granted  a  new  trial  up6n  the  authority 
of  Boomer  agt.  Koon,  which  case,  as  reported  in  6  Thomp- 
son &  Cook,  Supreme  Court  Reports,  645,  holds  that  "the 
defense  that  a  note  had  been  altered  after  execution  was  not 
admissible  under  a  general  denial"  (Opinion  by  MULLIN,  J.). 
The  same  case  is  reported  as  holding  directly  the  opposite  in 
6  Hun,  645.  (Opinion  by  E.  D.  SMITH,  J.,  concurred  in  by 
MORGAN,  J.,  and  the'  opinion  of  MULLIN,  J.,  before  referred 
to,  is  here  reported  as  a  dissenting  opinion.) 

From  this  order  the  defendants  appealed  to  the  general 
term  of  the  marine  court,  which  held  (ALKEK,  SHEA  and 
Me  A.DAM,  J  J.,  presiding)  that  the  order  granting  the  new  trial 
was  erroneously  made  and  that  the  verdict  must  be  allowed  to 
stand.  From  this  order  of  reversal  the  plaintiffs  appealed  to 
the  New  York  common  pleas,  where  it  was  claimed  that  a 
mere  order  granting  a  new  trial  was  not  appealable  to  that 
court.  The  general  term  of  the  common  pleas  (DALY,  C.  J., 
ROBINSON  and  LAEREMOEE,  presiding)  held,  June  4,  1877,  per 
DALY,  C.  J. :  "  The  effect  of  the  order  and  decision  of  the 
general  term  of  the  marine  court  are  to  affirm  the  judgment. 
As  it  reversed  the  order  granting  the  new  trial  it  is,  conse- 
quently, a  final  determination  in  the  marine  court."  The 
common  pleas,  after  argument,  affirmed  the  marine  court, 
general  term,  and,  on  account  of  the  conflicting  report  of  the 
case  of  Boomer  agt.  Koon  (supra),  allowed  the  case  to  go  to 
the  court  of  appeals,  and  that  court  has  disposed  of  the  matter 
in  the  following  opinion : 
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Samuel  Hand  and  Henry  Wehle,  attorneys  for  plaintiffs 
and  appellants. 

Peter  CooTc^  attorney  for  defendants  and  respondents. 

RAPALLO,  J.  —  The  question  whether  the  verdict  was  against 
the  weight  of  the  evidence  oannot  be  considered  on  this  appeal. 
The  general  term  having  reversed  the  order  at  special  term 
granting  a  new  trial  must  have  been  of  opinion  that  the 
verdict  was  not  against  the  weight  of  the  evidence.  That 
question  the  general  term  had  power  to  decide,  and  its  deter- 
mination thereon  is  final. 

The  only  points  before  us  are  those  which  arise  on  the 
exceptions  taken  at  the  trial.  The  exception  mainly  relied 
upon  was  to  the  admission  of  the  evidence  of  the  defendant, 
William  Oppold,  to  the  effect  that  the  words  "  with  interest," 
which  appear  at  the  end  of  the  note  given  in  evidence,  were 
not  there  when  he  signed  it.  The  objection  taken  was  that 
no  such  defense  was  pleaded. 

The  complaint  set  forth  a  note  payable  on  demand  with 
interest.  The  answer  of  the  maker,  William  Oppold,  con- 
tained a  general  denial.  The  note  put  in  evidence  purported 
to  be  payable  with  interest  as  alleged  in  the  complaint.  It 
was  clearly  competent  for  the  defendant  under  his  general 
denial  to  controvert  this  proof  by  showing  that  the  note  had 
been  altered  since  its  execution  by  adding  the  words  "  with 
interest."  This  alteration,  which  was  established  by  the  find- 
ing of  the  jury,  clearly  destroyed  the  effect  of  the  note  as 
evidence  and  precluded  any  recovery  thereon  in  the  absence 
of  sufficient  explanation  of  the  alteration. 

The  defendant  also  gave  evidence  to  the  effect  that  the 
special  indorsement  by  which  the  defendant,  Louisa  Oppold, 
charged  her  separate  estate  had  been  added  after  she  had 
signed.  A  general  objection  was  taken  to  the  question  put 
to  her  whether  the  writing  above  her  signature  was  there 
when  she  signed.  The  question  was  material  and  admissible 
as  against  a  general  objection. 
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If  it  was  intended  to  raise  any  question  as  to  its  admis- 
sibility  under  her  answer  the  objection  should  have  been 
specifically  taken ;  and  in  that  case  it  could  have  been  obvi- 
ated by  amendment.  No  such  objection  was  interposed. 
The  only  question  raised  with  respect  to  the  answer  of  the 
defendant,  Louisa  Oppold,  was  that  it  had  not  been  properly 
verified.  That  objection  was  not  a  proper  one  to  be  raised 
at  the  trial. 

The  questions  of  fact,  whether  the  note  and  indorsement  had 
been  altered  after  the  defendants  had  affixed  their  respective 
signatures,  were  submitted  to  the  jury  on  conflicting  evidence 
and  they  found  for  the  defendants. 

The  general  term  of  the  marine  court  having  approved  the 
verdict  we  cannot  interfere  with  it ;  and  there  being  no  valid 
exception  in  the  case  the  judgment  must  be  affirmed. 

CHURCH,  C.  J.,  FOLGER  and  ANDREWS,  J J.,  concur ;  MILLER 
and  EARL,  JJ.,  absent. 
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SUPREME  COUET. 

In  the  Matter  of  the  Application  of  the  ATTORNEY-GENERAL 
of  the  State  of  New  York  agt.  THE  NORTH  AMERICAN  LIFE 
INSURANCE  COMPANY. 

Insurance  company  —  proceedings  under  act  of  1853  to  distribute  assets  — 
Receiver  —  suit  against  —  power  of  supreme  court  to  enjoin  action  —  where 
and  when  such  power  may  be  exercised. 

The  supreme  court,  in  special  proceedings  pending  before  it  for  the  pur- 
pose of  distributing  the  effects  of  a  dissolved  corporation,  *.  e.  (a  life 
insurance  company),  (pursuant  to  chapter  463,  Laws  of  1853,  and  chap- 
ter 902,  Laws  of  1869),  has  power  to  enjoin  an  action  brought  by  a 
policyholder  of  such  corporation  against  the  receiver  appointed  in  such 
special  proceedings  for  the  purpose  of  ascertaining  and  declaring  the 
debts  and  obligations  of  the  corporation,  and  for  the  distribution  of  its 
assets. 

A  motion  by  the  receiver  to  stay  such  suit  need  not,  of  necessity,  be  made 
in  the  district  where  the  action  is  pending. 

Even  where  an  action  is  pending  in  one  district  and  a  suit  is  brought  in 
another  to  restrain  it,  the  court  may  interfere  in  the  latter  district. 

The  jurisdiction  of  the  court  to  interfere  is  undoubted  where  the  case  is 
pending  in  one  district,  and  on  a  second  suit  being  brought  in  another, 
for  the  same  purpose,  the  party  who  is  thus  sued  moves  in  the  first  action 
to  stay  the  second. 

The  fact  that  the  proceeding  first  instituted  is  not  an  action,  eo  nomine, 
makes  no  difference.  As  the  court  has  power  in  this  proceeding  to 
distribute  the  assets  of  the  dissolved  corporation,  it  will  enjoin  and 
restrain  any  individual  who  seeks  by  a  new  and  unnecessary  action  to 
deprive  it  of  its  power. 

A  proceeding  to  wind  up  and  dissolve  a  corporation  and  distribute  its 
effects  was  specially  provided  for  by  the  act  (Laws  of  1853,  chapter  463, 
section  11),  and,  consequently,  no  action  can  now  be  maintained  by  a 
creditor  or  a  stockholder  under  the  Revised"  Statutes  for  a  similar  object. 
What  a  creditor  or  a  stockholder  could  not  do  before  the  attorney- 
general  and  the  court  have  acted  under  the  statute  of  1853,  it  ought  not 
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to  be  allowed  to  do  after  such  action  (See  Attorney- General  .agt.  Tlie 
Continental  Life  Insurance  Company,  53  How.,  16). 

Under  the  Revised  Statutes,  when  an  action  had  been  brought  to  dissolve 
and  distribute  the  assets  of  an  insolvent  corporation,  the  remedy  of 
every  creditor  was  in  that  suit  and  proceeding  only,  and  in  the  district 
in  which  the  same  was  pending,  and  the  same  rule  applies  in  proceed- 
ings to  dissolve  and  distribute  the  assets  of  an  insolvent  corporation 
under  the  act  of  1853. 

Where  an  order  has  been  granted  by  a  judge  of  the  supreme  court  allow- 
ing a  suit  to  be  brought  ag'ainst  a  receiver  upon  its  being  made  evident 
that  such  order  was  improvidently  granted,  there  is  no  impropriety  in 
another  judge  directing  an  order  to  be  entered  withdrawing  the  consent 
to  bring  such  suit.  It  was  the  consent  of  the  same  court  which  was 
obtained,  and  it  can  properly  be  withdrawn  by  the  same  tribunal 
which  granted  it  though  sitting  now  in  another  district  (See  McArdle 
agt.  Barney  and  others,  50  How.,  97). 

Ulster  Special  Term,  October,  1878. 

MOTION  by  the  receiver  of  the  above-mentioned  corporation 
to  stay  a  suit  against  him. 

H.  W.  Peckham,  for  motion. 
Stanley,  Brown  &  Clark,  opposed. 

WESTBROOK,  J.  —  The  North  American  Life  Insurance 
Company  was  'organized  under  chapter  463  of  the  Laws  of 
1853,  and  it  also  transacted  business  as  a  registered  policy 
company  under  chapter  902  of  the  Laws  of  1869. 

At  a  special  term  of  this  court  held  in  the  city  of  Schenec- 
tady  by  Mr.  justice  LANDON,  on  the  8th  day  of  March,  1877, 
on  the  motion  of  the  attorney-general  of  the  state,  after  due 
notice  to  the  company,  such  corporation  was  restrained  from 
the  further  prosecution  of  its  business  and  Henry  R.  Pierson 
appointed  the  receiver  thereof. 

After  this  appointment  the  receiver,  with  the  approval  of 
the  superintendent  of  the  insurance  department,  appointed 
an  actuary  who,  in  conformity  with  the  requirements  of  sec- 
tion 8  of  said  chapter  902  of  the  Laws  of  1869,  made  a  careful 
investigation  into  the  affairs  of  said  company  and  reported, 
VOL.  LVI  21 
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after  such  investigation,  that  the  assets  of  the  said  corporation 
were  not  sufficient  to  meet  its  liabilities  and  the  costs  of  the 
receivership.  Such  report  was  presented  to  the  court  and  its 
conclusions  affirmed  by  order  duly  entered. 

On  the  16th  day  of  January,  1878,  upon  an  order  to  show 
cause  duly  served,  and  upon  the  application  of  the  attorney- 
general,  this  court,  at  special  term  held  by  Mr.  justice  LANDON 
in  the  city  of  Schenectady,  granted  a  second  order  under  sec- 
tion 17  of  chapter  463  of  the  Laws  of  1853  dissolving  the 
corporation  and  again  appointing  Mr.  Pierson  its  receiver. 

On  the  16th  day  of  July,  1878,  this  court,  at  a  special  term 
also  held  in  the  city  of  Schenectady  by  Mr.  justice  LANDON, 
made  an  order  appointing  Albert  Parsons,  Esq.,  counselor 
at  law  of  the  city  of  New  York,  a  referee  to  ascertain  the 
claims  against  such  company.  The  order  contains  full  direc- 
tions to  such  referee  to  give  notice  by  publication  for  all 
creditors  to  present  and  establish  their  claims  and  to  make 
full  report  to  the  court.  The  object  of  this  order  evidently 
was  to  ascertain  what  were  valid  debts  and  obligations  against 
the  corporation,  with  a  view  to  the  distribution  of  its  assets 
among  them,  as  the  court  is  empowered  and  required  to  do 
by  both  the  acts  aforesaid. 

Subsequent  to  such  last-mentioned  order,  and  on  or  about 
July  20, 1878,  one  Benjamin  Reis,  in  behalf  of  himself  and  all 
other  creditors  of  the  said,  The  North  American  Life  Insur- 
ance Company,  who  should  come  in  and  contribute  to  the 
expense  thereof,  brought  a  suit  against  the  said  corporation 
and  the  said  Henry  R.  Pierson,  its  receiver,  for  the  purpose 
of  ascertaining  and  declaring  the  debts  and  obligations  of  the 
corporation,  and  for  the  distribution  of  its  assets,  or,  to  speak 
more  plainly,  a  policyholder  of  the  late  corporation  has  brought 
an  action  in  this  court  against  the  court's  own  receiver  to  do 
the  very  things  which  the  court,  without  such  suit  and  with- 
out its  aid,  was  fully  competent  to  do,  and  was  actually  and 
in  due  form  proceeding  to  do.  That  action  this  motion  seeks 
to  enjoin  and  restrain. 
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The  first  question  which  this  motion  presents  is,  has  this 
court,  in  the  special  proceedings  pending  before  it  for  the 
purpose  of  distributing  the  effects  of  a  dissolved  corporation, 
power  to  enjoin  the  action  ?  It  will  be  observed  that  the  suit 
is  against  the  court's  own  officer,  'and  the  necessary  and  inevi- 
table effect  thereof  is,  more  or  less,  to  interfere  with  the  action 
of  the  receiver.  If  a  person  molested  a  receiver  in  any  way 
other  than  by  action,  would  it  be  seriously  argued  that  the 
court  could  not  restrain  him  ?  If  the  answer  to  the  question 
is  favorable  to  the  power  of  the  court  to  interfere  then,  why 
may  it  not  do  so  now  ?  It  is  an  individual  who  is  hampering 
and  annoying  the  receiver  in  his  trust,  and  the  mode  of  annoy- 
ance does  not  alter  the  power  of  the  court.  The  court,  for 
its  own  dignity,  will  arrest  and  punish  an  interference  with 
its  receiver,  and  the  mode  and  manner  which  the  party  has 
taken  to  interfere  cannot  take  away  the  jurisdiction  of  tlie 
court.  The  plaintiff  in  the  action  has  seen  fit  to  interfere 
with  a  receiver  duly  appointed  by  bringing  an  action  in  a 
locality  and  district  distant  from  that  in  which  such  receiver 
was  appointed ;  and  having  paid  no  attention  himself  to  the 
rights  or  convenience  of  the  receiver,  he  is  in  no  situation  to 
ask  that  protection  should  be  sought  in  the  district  which  he 
has  chosen.  This  is  not  a  case  where  an  action  is  pending  in 
one  district  and  a  suit  is  brought  in  another  to  restrain  it, 
though  even  then  the  court  could  interfere  in  the  latter  dis- 
trict (Erie  Railway  Co.  agt.  Ramsey,  45  N.  Y.,  637).  It  is 
rather  analogous  to  the  case  of  one  pending  in  one  district, 
and  on  a  second  suit  being  brought  in  another  for  the  same 
purpose  the  party  who  is  thus  sued  moves  in  the  first  action 
to  stay  the  second.  The  jurisdiction  of  the  court  in  such  a 
case  is  too  undoubted  to  be  questioned.  The  fact  that  a  pro- 
ceeding first  instituted  is  not  an  action,  eo  nomine,  makes  no 
difference.  It  was  something,  whether  it  be  called  an  action 
or  special  proceeding,  which  gave  this  court  full  power  over 
the  corporation  and  its  assets  for  the  purpose  of  distribution 
in  and  by  that  proceeding ;  and  as  a  grant  of  power  to  do  an 
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act  is  also  a  grant  of  power  to  do  every  other  act  and  thing 
necessary  to  be  done  in  the  progress  of  its  accomplishment,  it 
necessarily  follows,  as  the  court  has  power  in  this  proceeding 
to  distribute  the  assets  of  the  dissolved  corporation,  it  will 
enjoin  and  restrain  any  individual  who  seeks  by  a  new  and 
unnecessary  action  to  deprive  it  of  this  power.  This  suit, 
brought  by  Ries,  is  in  this  (the ,  supreme)  court,  and  it  would 
be  a  little  singular  if  the  court  itself,  which  alone  is  interfered 
with,  must  speak  in  behalf  of  its  own  dignity  and  its  own 
protection  in  the  spot  and  locality  which  he  has  chosen  and 
which  he  dictates  as  the  only  one  for  it  to  assert  its  rights 
and  its  prerogatives. 

Of  the  power,  then,  to  enjoin  this  action,  there  can  be  no 
doubt,  and  we  next  inquire  why  should  not  the  power  be 
exercised  ?  Of  what  possible  use  is  the  action  ?  The  statutes, 
under  which  Mr.  Pierson  was  appointed  receiver,  are  ample 
to  protect  all  parties  interested.  Under  them  this  court  must, 
and  is  proceeding  to,  distribute.  All  its  powers  are  in  full 
and  complete  exercise,  and  whilst  the  legal  machinery  of  the 
court  requires  no  aid  a  suit  is  brought  for  the  ostensible  par- 
pose  of  giving  assistance  when  none  is  sought  or  required. 
It  is  brought,  too,  in  the  same  court,  which  has  already  com- 
plete jurisdiction,  and  to  which  the  suit  can  add  nothing,  or 
from  it  subtract  nothing.  But  the  action  is  more  objection- 
able, even,  than  we  have  stated.  The  supreme  court  is 
holding  the  property  through  Mr.  Pierson,  its  own  receiver, 
for  the  purpose,  when  it  shall,  by  its  reference  already  ordered, 
ascertain  who  the  creditors  are,  of  directing  "  a  distribution 
of  its  effects  "  (chapter  453,  Laws  of  1853,  section  17 ;  chapter. 
902,  Laws  of  1869,  section  8),  and  an  action  has  been  brought 
in  the  same  court  against  itself  (for  one  against  its  receiver 
who  is  acting  under  its  orders  is  one  against  the  court)  to 
quicken  its  action  and  to  guide  its  judgment.  The  statement 
of  the  proposition  is  enough  without  argument.  No  fraud, 
no  collusion,  wrong  or  negligence  is  imputed  to  the  receiver, 
and  if  they  were  the  court  can  act  on  motion ;  but  the  simple 
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and  only  aim  of  the  action  is  declared  to  be  to  facilitate  the 
receiver  and  court  in  the  execution  of  their  trust.  I  have 
been  unable  to  see  that  either  requires  that  aid ;  and  as  that 
action  will  necessarily  hamper  the  court  and  receiver  and 
greatly  increase  the  costs  and  expenses  of  the  trust  the  action 
must  be  enjoined. 

There  is  another  objection,  also,  to  the  maintenance  of  this 
action  which  has  not  been  stated.  The  act  of  1853,  under 
which  Mr.  Pierson  was  appointed  receiver,  by  its  eleventh 
section  makes  all  companies  f  ormed  under  it  subject  to  all  the 
provisions  of  the  Revised  Statutes  in  relation  to  corporations, 
"  so  far  as  the  same  are  applicable,  except  in  regard  to  annual 
statements  and  other  matters  herein  otherwise  specially  pro- 
vided for."  This  court,  in  Attorney-General  agt.  The  Conti 
nental  Life  Insurance  Company  (53  Howard,  16),  held  that 
a  proceeding  to  wind  up  and  dissolve  a.  corporation  and  dis- 
tribute its  effects  was  specially  provided  for  by  the  act,  and 
that,  consequently,  no  action  could  be  maintained  by  a  creditor 
or  a  stockholder,  under  the  Revised  Statutes,  for  a  similar 
object.  This  decision,  though  made  at  special  term,  was 
acquiesced  in  by  the  parties  affected  by  it,  and  has  generally 
been  regarded  as  sound  by  the  profession.  What  a  creditor 
or  a  stockholder  could  not  do  before  the  attorney-general  and 
the  court  have  acted  under  the  statute  of  1853,  it  surely  ought 
not  to  be  allowed  to  do  after  such  action ;  and  precisely  this 
the  suit  brought  aims  to  do,  to  wit,  to  distribute  the  effects  of 
the  corporation  whilst  the  court  is  acting  under  the  act  afore- 
said. Under  the  Revised  Statutes  when  an  action  had  been 
brought  to  dissolve  and  distribute  the  assets  of  an  insolvent 
corporation  the  remedy  of  every  creditor  was  in  that  suit  and 
proceeding  only,  and  in  the  district  in  which  the  same  was  pend- 
ing (Rinn  agt.  The  Astor  Fire  Insurance  Company,  59  N.Y., 
143).  Though  the  mode  of  procedure  against  the  corporation 
may  be  changed  all  other  provisions,  "  so  far  as  the  same  are 
applicable,"  remain  unaltered  and  unaffected.  The  same  provi- 
sions of  the  statutes  and  the  same  rules  of  equity  which  induced 
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the  court  of  appeals  to  hold  as  it  did  in  the  case  just  cited  apply 
to  the  one  before  us.  The  plaintiff  in  the  suit  brought  and 
all  other  creditors  must  seek  their  remedies  in  this  proceeding 
and  in  the  district  in  which  it  is  pending.  The  law  requires 
this  as  well  as  the  danger  of  a  conflict  of  jurisdiction  and 
needless  additional  expense  and  costs ;  and  for  this  reason,  also, 
the  motion  must  be  granted. 

The  order  allowing  the  suit  to  be  brought  was  improvi- 
dently  granted,  and  one  withdrawing  the  consent  to  bring  it 
must  be  entered.  It  was  the  consent  of  this  same  court  which 
was  obtained,  and  it  can  properly  be  withdrawn  by  the  same 
tribunal  which  granted  it,  though  sitting  now  in  another  dis- 
tiict  (McArdle  agt.  Barney  and  others,  50  Howard,  97). 
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SUPREME  COURT. 

THOMAS  M.  ARGALL  agt.  ABRAHAM  JACOBS  et  al. 
New  trial  on  the  minutes  and  on  ground  of  surprise'. 

Where  a  party  moved  at  the  circuit  for  a  new  trial  on  the  minutes  and  on 

the  ground  of  "surprise:" 
Held,  that  under  section  1002  of  the  Code  of  Civil  Procedure  the  motion 

could  not  be  heard  at  the  circuit,  in  so  far  as  "surprise  "  was  urged  as  a 

ground,  but  should  be  brought  on  at  special  term. 
Section  999  discloses  the  grounds  upon  which  a  new  trial  may  be  granted 

at  the  circuit. 
Libby  agt.  Strasburger  (14  Hun,  120)  applied  in  a  case  where  fraud  was 

charged  in  contracting  a  debt  claimed  to  be  discharged  in  bankruptcy. 

MOTION  for  new  trial  on  the  minutes  and  upon  the  ground 
of  surprise  made  at  the  term  during  which  the  trial  was  had. 

R.  S.  Newcombe,  for  motion. 
D.  C.  Briggs,  opposed. 

VAN  VORST,  J.  —  This  motion,  in  so  far  as  it  asks  for  a 
new  trial  on  the  ground  of  surprise,  I  think,  must  be  made  at 
special  term. 

Section  1002  of  the  Code  of  Civil  Procedure  provides,  that 
in  a  case  not  specified  in  the  three  preceding  sections  the 
motion  for  a  new  trial  must,  in  the  first  instance,  be  heard  and 
decided  at  special  term. 

The  preceding  sections  alluded  to,  do  not  include  a  motion 
for  a  new  trial  on  the  ground  of  surprise. 

The  grounds  upon  which  a  motion  for  a  new  trial  may  be 
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urged  before  the  judge  who  presided  at  the  trial,  are  stated  in 
section  999,  and  do  not  embrace  that  of  surprise. 

Upon  the  question,  therefore,  of  surprise  raised  by  the 
affidavits  I  cannot  pass. 

Upon  the  trial,  when  my  attention  was  called  to  the  case  of 
Libby,  Survivor,  dec.,  agt.  Strasburger,*  I  followed  what  I 
understood  to  be  the  decision  of  the  general  term  in  that  case 
and  admitted  the  evidence  of  fraud  in  contracting  the  debt, 
which  the  .defendant  claimed  was  discharged  by  the  proceed- 
ings and  decree  in  bankruptcy. 

The  evidence  having  been  submitted  to  the  jury  as  to  this 
question  there  is  no  reason  .why  I  should  interfere  with  the 
verdict  so  far  as  it  disposes  of  that  subject. 

The  question  as  to  whether  the  evidence  was  admissible 
under  the  complaint  is  an  important  one  and  I  do  not  think 
wholly  free  from  doubt. 

The  rulings  on  this  subject  give  occasion  to  the  motion  for 
relief  on  the  ground  of  surprise. 

Upon  reflection  I  think  it  best  to  adhere  to  the  rulings  on 
the  trial ;  the  question  being  one  of  law  raised  by  the  defend- 
ants' exceptions  can  be  more  appropriately  disposed  of  at  the 
general  term. 

The  motion  is  denied  upon  grounds  not  involving  the  ques- 
tion of  surprise. 

*  14  Hun,  120. 
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SUPKEME  COURT. 

AARON  COMBS  agt.  JAMES  DUNN. 

Action —  Complaint —  Order  of  arrest —  what  allegations  in  complaint  sftow 
tlw  action  to  be  in  tort  — fraud  must  be  proved  in  order  to  recover. 

Where  the  complaint  averred  that  the  defendant,  with  intent  to  deceive 
and  defraud  the  plaintiff  by  inducing  him  to  sell  a  certain  horse  to  the 
defendant,  represented  k>  the  plaintiff  that  he,  the  defendant,  owned  the 
whole  of  the  premises  occupied  by  him  and  all  he  owed  was  about  $200, 
by  which  representations  plaintiff  was  induced  to  sell  and  deliver  to 
defendant  a  horse  of  the  value,  and  for  which  defendant  promised,  by 
a  promissory  note  delivered  at  the  same  time,  to  pay  the  sum  of  $110; 
that  said  representations  were  false,  in  that  defendant  did  not  own 
said  premises,  nor  the  whole  of  them,  but  occupied  the  most  valuable 
portion  of  them  on  a  contract  on  which  nothing,  except  the  interest, 
had  been  paid  at  the  time  the  aforesaid  representations  were  made ;  that 
he  owed  at  that  time  exceeding  $200,  and  still  owes  it ;  that  he  knew 
when  said  representations  were  made  that  said  things  were  so;  an 
order  of  arrest  was  granted  upon  the  ground  of  false  and  fraudulent 
representations: 

Held,  that  the  complaint  was  in  fraud  and  not  on  contract,  and  that  the 
plaintiff  could  not  recover  without  proving  the  fraud  alleged,  and  that 
the  motion  to  vacate  the  order  of  arrest  should  be  denied. 

.Livingston  Special  Term,  June,  1878. 

MOTION  by  defendant  that  order  of  arrest  be  vacated,  or 
that  plaintiff  be  required  to  amend  complaint  by  striking  out 
all  causes  of  action  except  that  on  which  he  is  entitled  to  an 
order  of  arrest,  and  that  he  be  required  to  elect  upon  which 
cause  of  action  he  will  rely. 

The  complaint  avers  that  the  defendant,  about  the  12th  day 
of  December,  1877,  with  intent  to  deceive  and  defraud  the 
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plaintiff  by  inducing  him  to  sell  a  certain  horse  to  the  defend- 
ant, represented  to  the  plaintiff  that  he,  the  defendant,  owned 
the  whole  of  the  premises  occupied  by  him,  and  all  he  owed 
was  about  $200 ;  that  he  owned  it,  and  he  alone,  and  all  his 
debts  did  not  amount  to  over  $200 ;  that  plaintiff  relying  on 
such  representations  was  thereby  induced  to  sell  and  deliver 
to  defendant  a  horse  of  the  value,  and  for  which  the  defend- 
ant promised  to  pay  the  sum,  of  $110  as  set  forth  in  the  terms 
of  a  promissory  note  made  and  delivered  on  the  date  aforesaid 
by  'the  defendant  to  plaintiff,  by  which  defendant  promised  to 
pay  to^Aaron  Combs,  or  bearer,  the  sum  of  $110  by  the  1st 
day  of  April,  1878,  with  interest,  and  of  which  note  the  plain- 
tiff is  still  the  owner  and  holder ;  that  said  representations 
were  false,  in  that  defendant  did  not  own  said  premises,  nor 
the  whole  of  them,  but  occupied  the  most  valuable  portion  of 
them,  and  on  which  the  buildings  stand  under  a  contract  with 
one  Grlady,  and  on  which  contract  nothing  except  the  interest 
had  been  paid  at  the  time  the  aforesaid  representations  were 
made,  and  that  the  whole,  or  very  nearly  the  whole,  sum  on 
said  contract  still  remains  unpaid  ;  that  he  owed  at  that  time 
exceeding  $200,  and  still  owes  it,  and  that  he  knew  when  said 
representations  were  made  that  said  things  were  so ;  that  no 
part  of  the  price  of  said  horse  or  the  note  aforesaid  has  ever 
been  paid,  and  that  plaintiff  has  suffered  loss  and  damage  by 
the  fraud  of  the  defendant  aforesaid  to  the  amount  of  $110 
and  interest. 

Prays  judgment  for  $110  and  interest  from  12th  day  of 
December,  18TT,  and  costs. 

The  order  of  arrest  was  granted  by  the  county  judge  of 
Allegany  county  upon  the  ground  of  false  and  fraudulent 
representations  made  by  the  defendant  in  the  purchase  of  a 
certain  horse  on  credit  from  the  plaintiff. 

E.  C.  Olney,  for  motion. 
W.  C.  Windsor,  opposed. 
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AJSTGLE,  J.  —  The  alleged  ground  of  this  motion  is,  that  the 
complaint  contains  tw,o  causes  of  action,  one  for  fraud  and  the 
other  on  contract,  in  one  of  which  the  right  to  an  order  of 
arrest  depends  on  the  nature  of  the  action  and  in  the  other  it 
depends  upon  extraneous  facts.  In  either  view  I  see  no 
ground  for  vacating  the  order  of  arrest.  For  the  balance  of 
the  motion,  viz.,  that  the  plaintiff  be  required  to  amend  his 
complaint  by  striking  out  all  the  causes  of  action  therein  con- 
tained, except  that  on  which  he  is  entitled  to  an  order  of 
arrest,  and  that  he  be  compelled  to  elect  upon  which  cause  of 
action  he  will  rely,  the  question  still  remains  whether  this 
complaint  does  in  fact  contain  the  two  causes  of  action  as 
alleged. 

I  shall  not  go  through  and  analyze  the  cases  bearing  upon 
the  point,  but  will  refer  to  the  more  prominent  ones  in  the 
highest  courts  (Elwood  agt.  Gardner,  45  N.  Y.,  349 ; 
De  Gravj  agt.  Elmore,  50  id.,  1 ;  Ross  agt.  Mather,  51  id., 
108 ;  Dudley  agt.  Scranton,  57  id.,  424 ;  Graves  agt.  Waite, 
52  id.,  156 ;  Barnes  agt.  Quigley,  59  id.,  265  ;  Greentree  agt. 
Rosenstock,  61  id.,  583 ;  Mathews  agt.  Cody,  61  id.,  651)  and 
state,  as  my  conclusion,  that  the  complaint  in  this  action  is  in 
fraud  and  that  the  plaintiff  cannot  recover  without  proving 
the  fraud  alleged.  Peck  agt.  Root  (5  Hun,  547)  is  quite  in 
point,  though  there  may  be  some  question  whether  one  of  the 
reasons  given  in  the  opinion  (p.  550),  viz.,  "  pleadings  are  to 
be  construed  most  strongly  against  the  pleader,"  is  sound. 
In  Olcott  agt.  Carroll  (39  N.  T.,  p.  438),  judge  WOODRUFF, 
speaking  for  the  court,  says  :  "  It  is  not  true  that,  under  the 
Code,  if  there  be  uncertainty  in  respect  to  the  nature  of  the 
charge  it  must  be  construed  strictly  against  the  pleader ; " 
while  commissioner  HUNT,  in  Bunge  agt.  Coop  (48  N.  Y.,  p. 
231),  applies  "  the  principle  that  the  pleading  is  to  be  construed 
most  strongly  against  the  pleader"  as  useful  in  that  case. 

The  motion  is  denied,  but,  as  there  is  such  a  conflict  or  con- 
fusion of  cases,  it  is  without  costs. 
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K  T.  COMMON  PLEAS. 

EMILIE  NASON  agt.  BENJAMIN  L.  LUDDINGTON. 

Referee's  oath  —  in  what  manner  may  be  waived  —  Code  of  Civil  Procedure, 

section  1016. 

The  failure  of  a  referee  to  be  sworn,  in  pursuance  of  the  provisions  of 
section  1016  of  the  Code  of  Civil  Procedure,  is  a  mere  irregularity  and 
not  a  jurisdictional  defect  and  may  be  waived  by  implication  (Affirming, 
8.  C.,  55  How.,  342). 

General  Term,  November,  1878. 
Before  DALY,  Ch.  J.,  and  VAN  HOESEN,  J. 
Theodore  Arnold,  for  plaintiff. 
Oeo.  W.  Lord,  for  defendant. 

VAN  HOESEN,  J.  —  The  Bevised  Statutes  (2  R.  S.,  384, 
sec.  44)  provided  that  before  a  referee  should  proceed  to  hear 
any  testimony  in  the  cause  he  should  be  sworn  faithfully  and 
fully  to  hear  and  examine  the  cause,  and  to  make  a  just  and 
true  report  according  to  the  best  of  his  understanding.  That 
provision  of  the  Revised  Statutes  is,  in  substance,  re-enacted 
by  section  1016  of  the  Code  of  Civil  Procedure.  It  was,  on 
several  occasions,  construed  by  the  supreme  court  and  its 
meaning  was  generally  understood  by  the  profession.  In 
Whalen  agt.  Board  of  Supervisors  (6  How.  Pr.,  278),  where 
a  motion  was  made  to  set  aside  a  report  for  irregularity  on  the 
ground  that  the  referee  had  not  been  sworn  in  the  cause,  and 
on  the  further  ground  that  no  order  of  reference  had  been 
entered,  the  court  (consisting  of  justices  HARRIS,  AMASA  J. 
PARKER  and  WATSON)  decided,  that  by  appearing  before  the 
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referee  and  proceeding  without  objection  the  plaintiff  waived 
the  irregularities.  Afterwards,  in  Keator  agt.  Ulster  and 
Delaware  Plankroad  Company  (7  How.  Pr.,  41),  judge 
HARRIS  held  that,  notwithstanding  section  270  of  the  Code 
only  provided  that  causes  might  be  referred  upon  the  written 
consent  of  parties,  it  was  competent  for  them  to  agree  orally 
in  open  court  to  a  reference,  and  he  reiterated  his  opinion 
that  parties  waived  the  right  tq  require  the  oath  of  a  referee 
if  they  proceeded  before  him  without  objection  (See,  also, 
Ludington  agt;  Taft,  10  Barb.,  447).  Upon  authority,  there- 
fore, it  is  settled  that  by  the  former  law  it  was  possible  for 
the  defendant  in  tnis  case  to  waive,  by  implication,  his  right 
to  object  to  the  referee's  report ;  and  an  implied  waiver  of 
the  oath  is  still  possible  unless  the  last  three  sentences  of  sec- 
tion 1016,  which  are  new,  have  introduced  a  rule  heretofore 
unknown  to  the  courts.  Those  sentences  provide  that  where 
all  the  parties  whose  interests  may  be  affected  are  of  age  and 
are  present,  they  may  expressly  waive  the  swearing  of  the 
referee,  either  by  written  stipulation  or  by  an  oral  consent 
entered  by  the  referee  in  his  minutes.  It  is  contended  by  the 
counsel  for  the  appellant  that  the  effect  of'  the  new  provision 
is  to  do  away  with  the  old  rule  that  a  waiver  of  the  oath  may 
be '  implied  from  proceeding  before  the  referee  without  a 
demand  that  he  be  sworn.  It  is  settled  that  the  omission  of 
the  referee  to  take  the  oath  is  an  irregularity  and  nothing 
more.  The  referee  derives  his  power  from  the  order  of  the 
court,  and  may  adjourn  the  cause,  or  do  many  other  official 
acts,  without  being  sworn.  It  is  for  the  purpose  of  impress- 
ing him  with  a  sense  of  responsibility  in  performing  the 
judicial  duty  of  taking  the  testimony  and  deciding  upon  it 
that  the  law  requires  the  referee  to  be  sworn.  It  would  seem 
that  if  no  witness  be  called,  and  no  documentary  evidence  be 
offered,  the  referee  need  not  take  the  oath.  He  might, 
unsworn,  dismiss  a  complaint  as  fatally  defective  in  substance, 
or  order  judgment  upon  the  pleadings.  As  he  has,  to  some 
extent,  the  powers  of  a  jury,  and  as  the  evil  he  might  do  is 
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irremediable,  the  law  seeks  to  protect  litigants  by  requiring 
the  referee  to  act  under  the  solemnity  of  an  oath  whenever 
deciding  questions  of  fact ;  but  as  any  erroneous  legal  conclu- 
sions which  he  may  announce  are  easily  corrected  by  the 
court,  where  the  facts  are  not  in  dispute  but  appear  upon  the 
pleadings,  there  is  no  occasion  for  his  being  sworn  when  he 
decides  nothing  but  questions  of  law.  If  the  taking  of  the 
oath  were  essential  to  the  jurisdiction  of  the  referee  of  course 
there  could  be  no  implied  waiver  of  that  ceremony.  But,  as 
has  already  been  said,  the  failure  of  the  referee  to  be  sworn 
is  a  mere  irregularity  and  not  a  jurisdictional  defect.  The 
primary  object  of  the  new  provisions  appears  to  be  to  protect 
infants  and  absentees.  Where  there  are  infant  parties,  or  where 
there  is  a  party  not  personally  present  nor  represented  by 
counsel,  the  oath  of  the  referee,  where  testimony  is  to  be 
taken,  cannot  be  dispensed  with.  There  can  be  no  waiver  by 
one  who  is  incapable  of  giving  consent,  or  by  one  who  is  not 
represented  and  who  knows  nothing  of  the  irregularity.  But 
where  a  party  is  of  full  age  and  present  in  person  or  repre- 
sented by  counsel,  what  reason  is  there  why  he  or  his  legal 
adviser  should  not  ask  the  referee  to  be  sworn  ?  What  prin- 
ciple of  ethics  or  of  law  requires  that  a  defendant  and  his 
counsel,  after  participating  day  after  day  in  a  long-contested 
trial  without  troubling  themselves  to  inquire  whether  the 
referee  has  been  sworn,  should  be  permitted,  when  they  ascer- 
tain that  the  report  is  against  them,  to  spring  an  objection 
that  the  required  oath  has  not  been  taken  ?  Ought  a  party 
thus  to  be  allowed  to  speculate  on  the  chances  of  a  decision 
in  his  favor  ?  This  is  the  result  to  which  we  must  be  brought 
if  the  argument  of  the  appellant  be  sound.  Nay,  more.  If 
the  appellant  be  correct  in  his  construction  of  section  1016 
we  should  be  compelled  to  set  aside  a  referee's  report  where 
the  oath  had  not  been  expressly  waived  by  a  written  stipula- 
tion, or  by  an  oral  consent  entered  on  the  referee's  minutes, 
even  though  it  should  be  conclusively  proved  that  the  referee 
had  stated  to  the  parties,  at  the  beginning  of  the  trial,  that  he 
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would  be  sworn  if  either  party  desired  it,  and  that  neither 
party  had  taken  notice  of  the  referee's  offer.  It  is  argued 
that  the  words  of  the  new  Code  are  explicit  and  peremptory. 
The  oath  may  be  expressly  waived  says  section  1 016.  The 
adverb  expressly  adds  nothing  to  the  meaning  or  to  the 
strength  of  the  language.  It  is  the  merest  tautology.  A 
written  or  an  oral  stipulation  that  the  oath  be  waived  is  neces- 
sarily an  express  waiver  of  the  oath.  If  the  codifier  tad 
contented  himself  with  saying  that  the  oath  might  be  waived 
by  a  written  consent,  or  by  an  oral  consent  entered  in  the 
minutes  and  had  left  out  the  word  "expressly,"  wherein 
would  the  meaning  of  section  1016  be  different  from  what  it 
now  is  ?  The  word  expressly  adds  to  the  turgidity,  not  to 
the  meaning,  of  the  language..  Section  1016  means,  as  I 
understand  it,  that  an  express  consent  to  a  waiver  of  the  oath 
must  be  evidenced  by  a  written  stipulation,  or  by  an  oral 
stipulation  entered  in  the  minutes.  In  other  words,  it  is 
simply  making  a  special  application  of  the  general  rule  that 
agreements  between  attorneys  as  to  the  proceedings  in  an 
action  should  be  evidenced  by  a  writing.  But  the  rule  requir- 
ing agreements  between  attorneys  to  be  in  writing  never 
encroached  upon  the  law  of  waiver.  It  is  one  of  the  maxims 
of  the  law  that  the  acquiescence  of  a  party  who  might  take 
advantage  of  an  error  obviates  its  effect.  The  law  of  waiver 
has  kept  its  place  side  by  side  with  the  rule  requiring  stipu- 
lations to  be  in  writing,  and  there  is  no  inconsistency  in 
maintaining  both.  Section  266  of  the  Code  of  Procedure 
was,  except  in  the  use  qf  the  word  "  expressly,"  almost  the 
same  in  phraseology  as  section  1016  of  the  Code  of  Civil  Pro- 
cedure. Section  266  provided  that  a  trial  by  jury  could  be 
waived  by  written  consent  filed  with  the  clerk,  or  by  oral 
consent  in  open  court  entered  in  the  minutes.  If  the  section 
had  read  "  expressly  waived "  the  meaning  would  not  have 
been  at  all  changed.  Notwithstanding  the  mode  in  which  the 
waiver  should  be  evidenced  was  thus  pointed  out  the  court  of 
appeals  decided,  in  Greason  agt.  Keteltas  (17  N.  Y.,  498), 
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that  a  trial  by  jury  would  be  waived  if  a  party,  without  object- 
ing, proceeded  to  a  trial  of  the  action  by  the  court.  In 
McKeon  agt.  See  (51  N.  Y.,  300)  it  was  held  that  a  jury  trial 
would  .be  waived  by  a  party  placing  his  demand  for  it  up6n  a 
ground  that  was  untenable.  These  decisions,  which  construe 
a  statute  almost  identical  in  language  with  section  1016,  seem 
to  me  to  be  controlling  as  to  the  construction  of  that  section, 
and  they  leave  no  doubt  that  there  may  still  be  a  waiver,  by 
implication,  of  the  referee's  oath. 

There  are  special  reasons  why  the  law  of  waiver  should  be 
applied  to  this  case.  The  appellant  says,  in  his  affidavit,  that 
"it  never  occurred  to  me  that  the  referee  had  not  been  sworn 
until  at  or  about  the  time  the  report  was  made."  The  appel- 
lant is  himself  a  lawyer  and  was  represented  by  counsel  of 
acknowledged  ability.  He  does  not  say  that  he  did  not  know 
that  an  oath  ought  to  have  been  taken  by  the  referee  for, 
undoubtedly,  he  was  well  aware  of  the  requirements  of  the 
law.  At  what  time  "  it  occurred  to  him "  that  the  referee 
had  not  been  sworn  he  does  not  clearly  state.  How  long  a 
period  is  embraced  in  the  expansive  term  about  it  is  impossi- 
ble to  conjecture,  but  it  certainly  is  possible  that  whilst  the 
cause  was  subjudice  he  was  canvassing  the  prospect  of  setting 
the  report  aside  if  it  proved  to  be  unfavorable.  Moreover, 
after  the  report  was  made  instead  of  moving  promptly  to  set 
it  aside  he  took  a  number  of  steps  toward  an  appeal  from  the 
judgment.  The  rule  is,  that  if  after  notice  of  an  irregularity 
the  attorney  takes  any  step  in  the  cause  not  looking  to  its 
correction  the  court  will  not  interfere  to  correct  the  irregu- 
larity if  merely  technical  (Hart  agt.  Small,  4  Paige,  288). 

The  order  appealed  from  should  be  affirmed,  with  costs 
and  disbursements  for  printing. 

DALY,  Ch.  J.,  concurred. 

NOTE.  —  The  old  Code  laid  down  the  general  rule  that  referees  must  be 
sworn.  This  was  also  the  rule  under  the  Revised  Statutes.  Under  the 
former  practice,  i.  e. ,  the  Revised  Statutes  and  Code  of  Procedure,  it  was 
held  that  although  a  referee  ought  to  be  sworn  the  oath  could  be  waived 
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by  implication.  Before  the  Code  of  Civil  Procedure  went  into  effect  it 
was  held  that  any  action  by  the  parties  which  could  properly  be  construed 
into  a  waiver,  express  or  implied,  dispensed  with  the  requirement  of  an 
oath.  But  in  the  new  Code  the  legislature  undertook  to  declare  precisely 
what  sort  of  a  waiver  should  be  necessary  to  relieve  the  referee  from  his 
obligation  to  be  sworn.  It  must  be  express  ;  it  may  be  in  writing ;  it  may 
be  oral ;  but  in  the  latter  case  it  must  be  entered  in  tlie  referee's  minutes. 
It  would  seem  that  if  the  word  must  means  any  thing  it  means  that  an 
entry  of  such  oral  waiver  is  absolutely  requisite  to  make  it  effectual. 
Now,  when  the  law  thus  specifies  several  particular  ways  of  taking  a  case 
out  of  the  operation  of  a  general  rule  are  not  other  methods  excluded  ?  And 
when  that  law  omits  to  mention  the  method  most  in  vogue  before  its  pass- 
age, is  not  the  omission  strong  evidence  of  an  intent  to  do  away  with  it? 
It  would  seem  so  to  us.  It  is  to  be  hoped  that  the  court  of  appeals  may 
be  called  upon  at  an  early  day  to  decide  upon  this  interesting  point.  We 
believe  that  the  doctrine  of  waiver,  as  applied  to  this  requirement,  tends 
to  laxity  in  the  administration  of  justice,  and  has  given  rise  to  much 
vexation  which  would  be  avoided  by  a  positive  rule  of  law  that  the 
oath  should  be  taken  before  the  referee  could  acquire  any  jurisdiction 
whatever.  [Eo. 

VOL.  LVI  23 
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SUPEEME  COUKT. 

GIBSON  L.  DOUGLASS,  committee,  &c.,  &c.,  agt.  THE  MATOK, 
ALDERMEN,  &c.,  OF  THE  CITY  or  NEW  YORK. 

Public  administrator — when  the  city  of  New  York  not  liable  for  his  acts. 

The  mayor,  aldermen  and  commonalty  of  the  city  of  New  York  are  liable 
for  all  moneys  received  by  the  public  administrator  according  to  law, 
and  for  the  faithful  execution  of  the  duties  of  his  office.  But  for  acts 
illegal  and  done  outside  of  his  office  the  city  is  not  liable. 

Thus  where  the  public  administrator,  who  has  in  certain  cases  authority 
to  take  charge  of  the  goods,  chattels  and  personal  effects  of  persons 
dying  intestate,  took  into  his  possession  money  and  property  of  a  third 
person  as  of  the  effects  of  a  decedent  intestate : 

Held,  that  the  city  was  not  responsible  for  his  act. 

Levin  agt.  Russell  (42  N.  T. ,  254)  applied. 

Also,  held,  that  the  record  of  a  judgment  against  the  public  administrator,  . 
as  such,  is  not  evidence  in  an  action  against  the  city  of  New  York,  to 
establish  a  liability,  where  the  judgment  was  recovered  for  acts  of  the 
public  administrator,  which  he  was  not  by  law  authorized  to  perform. 

Special  Term,  July,  1878. 
John  S/Mell,  for  plaintiff. 
W.  0.  Whitney  and  F.  L.  Stetson,  for  defendants. 

VAN  VORST,  J.  —  It  is  urged  by  the  learned  counsel  for  the 
plaintiff  that  this  is  not  an  action  to  enforce  an  original  lia- 
bility but  to  give  effect  to  a  judgment  by  which  the  plaintiff's 
rights  had  been  determined,  and  the  liability  of  the  defendant, 
in  law  and  in  fact,  fixed. 

Certain  moneys  and  property  which  had  been  received  by 
the  public  administrator  of  the  city  of  New  York;  as  and  of 
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the  effects  of  Richard  S.  Green,  have  been  adjudged,  in  an 
action  in  favor  of  the  plaintiff  against  the  public  administra- 
tor, to  be  the  money  and  property  of  Catharine  M.  Bingham, 
a  lunatic,  of  whose  estate  the  plaintiff  is  committee.  The 
judgment  directed  the  public  administrator  to  pay  over  the 
same  to  the  plaintiff,  or  so  much  thereof  as  remains  in  his 
possession. 

Upon  the  trial  of  this  action,  the  plaintiff  offered  in  evidence 
the  record  of  the  judgment  against  the  public  administrator, 
and  claimed  that  it  was  final  and  conclusive  and  binding  upon 
the  defendant. 

The  admission  of  the  record  was  objected  to  by  the  counsel 
for  the  defendant  upon  the  ground  that  the  defendant  is  not 
bound  by  the  terms  of  a  judgment  against  the  public  admin- 
istrator, in  an  action  to  which  it  was  not  made  a  party. 

The  public  administrator  holds  his  office  from  the  defend- 
ant (7?.  S.,  vol.  2,  p.  118,  sec.  1),  and  the  defendant  is  made 
responsible  for  the  application  of  all  moneys  received  by  the 
public  administrator  according  to  law,  and  for  the  due  and 
faithful  execution  of  all  the  duties  of  his  office  (Tdem,p.  127., 
sec.  42). 

It  has  been  adjudged  that  he  is  the  agent  of  the  defendant 
(Matthews  agt.  The  Mayor,  1  Sand.,  132;  Nash  agt.  The 
Mayor,  4  id.,  1 ;  Glover  agt.  The  Mayor,  <jtr.,  7  Hun,  232), 
and  under  the  case  of  The  People  agt.  The  Supervisors  of 
Delaware  (21  How.  Pr.,  50,  and  the  cases  there  cited),  and 
upon  principle,  if  the  defendant  is  liable  for  the  action  or 
default  of  the  public  administrator  in  this  instance,  I  should 
conclude  that  the  judgment  is  evidence  to  establish  the  title 
to  the  money. 

But  the  defendant  is  not  liable  for  every  thing  done  by  a 
person  holding  the  office  of  public  administrator,  although 
he  professes  to  act  as  such. 

The  defendants  are  liable  for  all  money  the  public  adminis- 
trator shall  receive  according  to  law,  and  for  the  faithful 
execution  of  his  office. 
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In  right  of  liis  office  lie  has,  in  certain  cases,  authority  to 
collect  and  take  charge  of  the  goods,  chattels,  personal  estate 
and  debts  of  persons  dying  intestate. 

That  does  not  authorize  him  to  take  property  which  does 
not  belong  to  an  intestate.  And  the  letters  of  administration, 
which  he  must  in  each  case  obtain,  are  evidence  of  his  authority 
in  "cases  in  which  he  was  by  law  authorized  to  act"  (Revised 
Statutes,  vol.  2,jf>.  121,  sec.  16). 

For  acts  illegal  or  done  outside  of  his  office  the  defendants 
would  not  be  liable.  Levin  agt.  Russell  (42  N.  Y.,  254)  so 
holds. 

In  that  case  Russell,  the  public  administrator,  was  sued, 
individually,  for  taking  property  of  the  plaintiff,  as  that  of 
the  intestate. 

GROVER,  J.,  says  section  3  of  the  act  (26?  Statutes  at  Large, 
123)  prescribes  the  po\vers  and  duties  of  the  public  adminis- 
trator and  only  authorizes  him  to  take  the  goods  of  the 
intestate.  "  Section  42,  page  131,  making  the  corporation  of 
the  city  liable  for  the  application  of  all  moneys  received  by  the 
public  administrator,  according  to  law,  and  for  the  due  and 
faithful  execution  of  all  the  duties  of  office,  confers  no  power 
upon  him  to  seize  and  detain  the  goods  of  others  in  which  the 
deceased  had  no  interest.  It  follows  that  if  the  goods  in 
question  were,  as  claimed,  the  property  of  the  plaintiff  the 
action  for  detaining  them  from  him  was  well  brought  against 
the  defendant  personally." 

In  that  case  it  was  urged,  in  defense  of  the  public  adminis- 
trator, that  he  "  acted  in  good  faith,  believing  it  was  the 
property  of  the  intestate  at  the  time  of  his  death." 

Now,  I  apprehend,  that  if  instead  of  prosecuting  Russell, 
individually,  he  had  been  proceeded  against  in  his  character 
as  public  administrator  and  a  judgment  had  gone  against  him, 
that  the  plaintiff,  failing  to  collect  from  Russell,  could  not 
have  succeeded  against  the  municipal  corporation,  and  that 
the  judgment  upon  such  a  state  of  facts  would  not  con- 
clude it. 
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Notwithstanding  such  judgment,  it  must  have  been  held 
that  the  act  was  the  individual  act  of  Russell,  for  which  the 
city  corporation  was  not  responsible. 

Section  43  of  the  statute  under  consideration  I  have  no  idea 
was  overlooked  by  the  learned  judge  in  Levin  agt.  Russell. 
That  section  provides  that  all  persons  aggrieved  by  any 
unauthorized  act  or  omission  of  the  public  administrator  shall 
have  the  same  remedies  against  the  corporation  for  the  same 
as  they  would  have  against  any  executor. 

I  think  it  will  appear,  from  an  examination  of  the  case,  that 
the  act  of  receiving  the  money  and  property  in  question  was 
not  wholly  unauthorized  by  the  parties  in  interest;  but  if 
otherwise,  an  executor  would  be  liable  individually,  and  not  in 
his  representative  character,  for  property  taken  by  him  to  the 
injury  of  others,  which  did  not  belong  to  the  estate  of  the 
testator.  And  the  facts  appearing  in  the  case  under  consid- 
eration lead  to  the  conclusion,  that  the  public  administrator, 
personally,  if  any  one,  is  liable  for  the  moneys  of  Miss  Bing- 
ham,  and  that  the  judgment  roll  is  not  evidence  to  fasten  a 
liability  upon  the  city  corporation. 

It  appears,  by  the  facts  agreed  upon,  "  that  Richard  S.  Green 
died  in  the  city  of  New  York,  in  the  month  of  March,  1870, 
leaving  no  will  or  next  of  kin.  His  friends  came  down  from 
Troy  to  hunt  up  his  property  which,  with  the  exception  of 
some  money  which  stood  to  his  credit  in  the  National  Trust 
Company,  was  chiefly  in  the  hands  of  certain  persons  who 
claimed  an  interest  therein.  Mr.  Hubbell  was  employed  as 
attorney  for  all  the  parties  in  interest,  and  his  efforts  led  to 
the  discovery  of  the  property.  He  notified  the  public  admin- 
istrator of  the  death,  of  Green  and  advised  him  that  the 
property  should  be  taken  charge  of,  and  also  of  the  position 
of  Heith  and  Newcombe  (the  claimants)  in  reference  thereto." 
The  administrator  employed  Mr.  Hubbell  in  the  premises, 
and  he  afterwards  took  the  property  and  money  in  his  posses- 
sion. Mr.  Hubbell  testified  that  Miss  Bingham  came  down 
with  the  others  in  quest  of  the  property ;  that  he  represented 
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all  the  parties  in  interest,  and  that  the  plaintiff  himself  aided 
in  the  discovery  of  the  property. 

There  is  no  reason  to  question  the  good  faith  of  the  public 
administrator  in  taking  possession  of  this  property. 

It  does  not  appear  that  he  was  advised  before  he  took  pos- 
session that  any  part  of  the  property  or  money  belonged  to 
Miss  Bingham. 

If  they  did  so  advise  him,  then  his  act  in  taking  so  much  as 
belonged  to  Miss  Bingham,  was  wiflf  ul  and  the  city  corporation 
would  not  be  liable. 

If  they  did  not  interpose  their  claim  at  the  time  but  allowed 
him  to  act  in  ignorance  of  the  fact  that  he  was  illegally  taking, 
as  the  property  of  the  intestate^  the  property  of  Miss  Bingham, 
then,  I  think,  plaintiff  should  not  hold  the  city  corporation 
liable,  for  the  public  administrator,  in  such  act,  would  not  be 
the  agent  of  the  city  corporation,  but  of  those  with  and  for 
whom  he  was  acting. 

It  appears  to  me  it  was  wholly  unnecessary  for  the  prose- 
cution of  Miss  Bingham's  rights  to  secure  the  intervention  of 
the  public  administrator.  Her  own  property  she  could  as 
readily  have  secured  from  those  in  whose  custody  it  was,  as 
from  the  public  administrator  afterwards. 

For  these  reasons  I  think  the  city  corporation  is  not  con- 
cluded by  the  judgment  record  against  the  public  administrator, 
and  that  its  liability  must  be  determined  by  all  the  facts  in  the 
case,  which  I  conclude  to  be  adverse  to  the  plaintiff's  right  to 
recover  in  this  action. 

But  suppose  I  am  wrong  in  this  conclusion  and  the  judg- 
ment be  evidence,  what  does  it  determine  and  judge  ?  It 
declares  that  the  sum  of  $6,080.59  collected  and  received  by 
the  public  administrator  as  belonging  to  the  estate  of  Richard 
S.  Green,  deceased,  in  fact  and  in  law  belonged  to,  and  was 
the  property  of,  the  said  Catharine  M.  Bingham,  and  did  not, 
in  fact  or  in  law,  belong  to  the  estate  of  Richard  S.  Green, 
and  it  was  ordered  that  out  of  the  said  sum  of  $0,080.59 
belonging  to  said  Catharine  M.  Bingham,  or  so  much  thereof 
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as  is  now  in  the  hands  of  the  defendant  (the  public  adminis- 
trator), the  said  defendant  do  pay  to  John  Hubbell,  Esq.,  the 
attorney  for  the  plaintiff,  the  sum  of  $235.75  for  his  costs  as 
taxed,  and  five  per  cent  upon  the  amount  of  the  recovery,  as 
an  extra  allowance  in  addition  thereto,  and  that  hex  pay  to 
John  Todd,  counsel  for  the  defendant,  the  sum  of  $250  as  an 
allowance  to  him  in  lieu  of  costs,  and  that  the  balance  of  said 
sum  of  $6,080.59,  or  so  much  thereof  as  the  defendant  now 
has  in  his  possession  or  under  his  control,  be  paid  by  him  to 
the  plaintiff. 

The  amount  in  the  hands  of  the  public  administrator  at 
the  time  of  the  recovery  of  this  judgment,  of  the  moneys 
and  property  received  by  him  as  and  for  the  estate  of  Green, 
including  the  plaintiff's  moneys,  was  the  sum  of  $4,452.44. 
The  residue  of  the  moneys  and  proceeds  of  property  which 
had  been  received  by  him,  had  been  expended  in  fees,  costs 
and  charges  incident  to  the  recovery  of  the  property  and  the 
administration  of  the  estate. 

These  charges  in  the  aggregate  amounted  to  nearly  $4,000. 
These  expenses  and  charges  embraced  all  the  property 
acknowledged  to  be  Green's,  and  $1,628.15  of  the  moneys 
adjudged  to  belong  to  Miss  Bingham. 

These  charges  include  the  commissions  of  the  public 
administrator,  $255.52,  the  residue  was  moneys  actually  dis- 
bursed by  him. 

The  sum  of  these  charges  is  large  considering  the  amount 
of  the  estate,  but  it  appears  to  have  been  afflicted  with 
trouble  and  litigation  from  the  beginning. 

It  is  to  be  greatly  regretted  that  the  estates  of  decedents 
are  subject  to  such  burdens.  But  the  correctness  and  legality 
of  the  disbursements  and  charges,  have  been  approved  by  the 
surrogate  and  sanctioned  by  his  order,  and  one  or  more  of 
them  by  the  order  of  this  court. 

I  cannot,  therefore,  pass  upon  the  propriety  of  these 
expenses. 

One  item  is  a  judgment  for  costs  -anrounting  to  $623.22, 
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in  a  suit  brought  by  Miss  Bingham  against  the  public  admin- 
istrator, and  which  suit  was  dismissed  for  want  of  prosecu- 
tion. 

The  propriety  of  the  defense  of  that  suit  is  shown  by  the 
facts,  appearing  upon  the  record,  that  the  attorney  for  the 
plaintiff,  on  the  hearing  before  the  referee,  assented  to  the 
motion  dismissing  the  complaint. 

Mr.  Hubbell,  the  attorney  for  the  plaintiff,  was  paid  by 
the  public  administrator  the  sum  of -$1,275  for' his  profes- 
sional aid  and  services  in  and  about  discovering  the  property, 
and  afterwards  rendered,  on  the  retainer  of  the  administrator. 

Deducting  the  sum  total  of  these  charges  and  disburse- 
ments, there  remained  in  the  hands  of  the  public  adminis- 
trator, a  balance  applicable  to  the  judgment  sought  to  be 
enforced  in  this  action,  the  aforesaid  sum  of  $4,452.44,  and 
which  amount  he  has  fully  paid  over  according  to  the  express 
directions  of  the  judgment. 

This,  I  think,  meets  the  exact  demands  of  the  judgment. 

And  for  the  reasons  stated,  I  conclude  that  the  plaintiff 
has  no  just  or  equitable  claim  or  demand  against  the  defend- 
ants in  this  action. 

I  can  see  no  justice  in  calling  upon  the  defendants  to  make 
up  to  the  plaintiff  the  diminution  of  the  moneys  in  question, 
expended  in  searches  for  the  property  and  legal  charges  inci- 
dent to  the  same,  a  considerable  portion  of  which  was  paid 
to  the  attorney  for  Miss  Bingham  and  the  plaintiff,  and  for 
fees  and  charges  imposed  upon  the  administration,  and  in  the 
defense  of  an  action  needlessly  brought  by  her,  and  which 
was  dismissed  for  want  of  prosecution,  by  the  consent  of  her 
attorney  and  counsel. 

The  plaintiff's  complaint  must,  therefore,  be  dismissed,,  but 
without  costs. 
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Referees  —  amount  they  are  entitled  to  demand  and  have  on  making  sale  of 
premises  under  a  decree  of  foreclosure. 

A  referee  appointed  to  sell  in  a  foreclosure  action  is  entitled  to  the  same 
fees  and  percentage  (commissions)  as  might  be  taxed  for  the  same  services 
had  they  been  performed  by  the  sheriff,  not  exceeding  in  the  aggregate 
fifty  dollars. 

Where  there  were  three  sales  of  the  mortgaged  premises,  all  of  which  it 
appears  were  regularly  made,  the  last  one  only  having  been  consum- 
mated by  the  delivery  of  the  deed,  twenty -five  per  cent  of  the  pur- 
chase-money being  paid  in  on  each  of  the  first  two  sales,  both  of  which 
fell  through;  on  the  third  sale,  the  premises  were  struck  off  and  sold 
for  $5,700  cash,  and  the  title  passed;  the  defendant  took  the  benefit 
of  the  purchase,  and  had  the  benefit  of  the  moneys  paid  in  on  the  prior 
sales,  he  agreeing  to  pay  and  satisfy  the  referee's  fees  and  expenses : 

Held,  that  the  referee  was  entitled  to  fifty  dollars  for  the  third  and  con- 
summated sale,  inasmuch  as  the  taxable  fees  and  percentage,  or  legal 
commissions  on  the  sale  alone  would  amount  to  the  full  sum  of  fifty 
dollars.  He  is  not  entitled  to  commissions  on  the  first  two  sales.  He 
can  have  commissions  only  on  such  moneys  as  were  actually  or  con- 
structively received  and  paid  over  under  the  decree.  For  making  the 
two  ineffectual  sales,  the  referee  is  entitled  to  two  dollars  and  fifty 
cents  each,  i.  e. ,  for  receiving  and  entering  the  decree  in  his  book,  fifty 
cents;  advertising  the  property  for  sale,  two  dollars  ;  in  all  fifty-five 
dollars  (Per  BOCKES,  J.). 

Where  a  resale  is  had  on  the  failure  of  the  purchaser  to  complete  his  pur- 
chase, the  costs  of  the  resale  are  properly  to  be  deducted  from  the 
deposit  (made  by  the  purchaser).  Therefore  the  referee  could  retain 
his  fees  (including  commissions),  from  that  deposit,  in  each  of  the  sales 
not  completed,  and  as  the  defendant  was,  by  the  agreement,  to  pay  all 
the  referee's  fees,  &c.,  he  was  liable  for  these  (Per  LEARNED,  J.). 

There  was  but  one  sale  made  /  the  others  were  not  perfected,  and  the  fees 
should  be  fifty  dollars,  as  the  extreme  limit  of  the  law  of  1876  (Per 

BOARDMAN,  J.). 

VOL.  LVI  24 
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Third  Department,  General  Term,  November,  1878. 
Before  LEABNED,  P.  J.,  BOAKDMAN  and  BOCKES,  JJ. 

BOCKES,  J.  —  The  question  presented  by  this  appeal  is  as 
to  the  amount  which  a  referee  is  entitled  to  demand  and  have 
on  making  sale  of  premises  under  a  decree  of  foreclosure. 

In  this  case  there  were  three  sales  of  the  mortgaged  prem- 
ises, all  of  which  it  appears  were  regularly  made,  the  last 
one  only  having  been  consummated  by  the  delivery  of  the 
deed.  The  causes  which  rendered  the  first  two  of  them 
ineffectual  it  is  useless  here  to  state.  Twenty-five  per  cent 
of  the  purchase-money  was  paid  in  on  each  of  the  first  two 
sales,  both  of  which,  as  above  stated,  fell  through.  On  the 
third  sale  the  premises  were  struck  off  and  sold  for  $5, TOO 
cash  and  the  title  passed.  It  seems  that  Mr.  James  took  the 
benefit  of  the  purchase  and,  as  is  understood,  had  the  benefit 
of  the  moneys  paid  in  on  the  prior  sales,  he  agreeing  to  pay 
and  satisfy  the  referee's  fees  and  expenses. 

Briefly  stated,  the  case  stands  the  same  as  if  Mr.  James  had 
been  the  purchaser  at  each  sale  with  a  liability  to  pay  and 
satisfy  the  proper  and  legal  expenses  of  those  sales,  that  is, 
what  in  law  the  referee  was  entitled  to  demand  and  receive 
for  conducting  them. 

]S"o  question  is  here  made  as  to  the  allowance  for  disburse- 
ments. The  learned  judge  at  special  term  held  that  the 
referee  was  entitled  to  ten  dollars  fees  and  twenty  dollars 
commissions  on  each  sale,  amounting  to  ninety  dollars  in  all. 
These  allowances  are  challenged  by  the  appellant  James,  who 
insists  that  a  sum  not  exceeding  ten  dollars  in  all  was  allowa- 
ble. The  special  term  held  that  the  referee  was  entitled  to 
the  same  fees  and  commissions  as  the  sheriff  would  have  been 
entitled  to  had  he  made  the  sale,  to  wit,  a  sum  for  fees  not 
exceeding  ten  dollars  (Laws  of  1847,  chap.  280,  sec.  77 ;  3  R. 
S.,  222,  sec.  93  [sixth  edition^),  and  commissions  not  exceeding 
twenty  dollars  in  the  aggregate  (Delevan  agt.  Payne,  8  Paige, 
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459),  and  that  he  was  entitled  to  these  allowances  on  each  sale. 
It  is  probable  that  the  attention  of  the  special  terra  was  not 
called  to  the  provision  in  the  act  of  1876  hereafter  to  be 
considered. 

There  is  no  statute  declaring  in  terms  the  items  allowed  to 
a  referee  who  makes  a  sale  under  a  decree  in  foreclosure ;  but 
it  has  been  decided  at  general  term  that,  by  analogy,  his 
services  being  the  same  as  those  of  a  sheriff  in  the  same 
class  of  cases,  he  should  have  the  same  fees,  with  the  limita- 
tion as  to  gross  amount  declared  by  law.  This  was  held  in 
Innes  agt.  Purcell  (2  N.  T.  Sup.  Ct.  Rep.  [T.  &  <?.],  538). 
In  this  case  judge  DANIELS  collated  the  provisions  of  the  law 
then  applicable  to*  the  question,  and  reached  the  conclusion, 
on  a  clear  line  of  reasoning,  that  the  measure  of  compensa- 
tion for  similar  services  by  a  sheriff  and  referee,  in  making  a 
sale  under  a  decree  of  foreclosure,  was  the  same,  and  it  was 
there  decided  that  a  referee  was  entitled  to  fees,  to  be  taxed 
at  the  same  rates  as  were  allowed  to  a  sheriff  for  performing 
the  same  services.  With  this  conclusion  we  are  satisfied. 
Then  what  fees  would  the  sheriff  have  been  entitled  to  had 
he  performed  the  services  here  performed  by  the  referee  ? 
Since  the  decision  in  the  case  of  Innes  agt.  Purcell  (supra) 
a  new  statute  has  been  enacted  bearing  on  the  question  under 
consideration  (Laws  of  1876,  chap.  431,  sec.  11,  making  an 
amendment  of  sec.  309  of  the  Code  of  Procedure}.  It 
is  there  provided  that  "  no  greater  sum  than  fifty  dollars 
shall  be  charged  by,  or  allowed  to,  any  sheriff,  referee 
or  other  officer,  for  his  fees,  percentage  or  services,  for 
any  sale  under  a  decree  or  judgment  of  foreclosure."  This 
provision  was  in  force  when  the  sales  in  this  case  were 
had.  Thus  the  limitation  then  and  now  stands  at  fifty 
dollars,  instead  of  ten  dollars  fixed  by  the  former  statute, 
but  it  expressly  covers  both  fees  and  percentage.  Now", 
in  the  case  in  hand,  the  referee  was  entitled  to  the  same 
fees  and  percentage  (commissions)  as  might  be  taxed  for 
the  same  services  had  they  been  performed  by  the  sheriff, 


188  NEW  YORK  PRACTICE  REPORTS. 

Walbridge  agt.  James. 

t _ 

not  exceeding  in  the  aggregate  fifty  dollars.  Thus  it  seems 
that  in  this  case  the  -referee  was  clearly  entitled,  accord- 
ing to  the  decision  in  Innes  agt.  Purcell,  and  under  the  lim- 
itation fixed  by  the  act  of  1876,  above  cited,  to  fifty  dollars 
for  the  third  and  consummated  sale,  inasmuch  as  the  taxable 
fees  and  percentage  or  legal  commissions  on  that  sale  alone 
would  amount  to  the  full  sum  of  fifty  dollars.  But  we  are 
of  the  opinion  that  he  can  have  commissions  only  on  the  con- 
summated sale.  He  can  have  commissions  only  on  such 
moneys  as  were  actually  or  constructively  received  and  paid 
over  under  the  decree.  The  sum  thus  made  from  the  sale  is 
deemed  to  be  the  sum  collected,  and  it  is  on  that  sum  that 
his  right  to  commissions  attach.  The  twenty-five  per  cent 
paid  in  on  the  first  two  sales  became,  in  this  case,  part  of  the 
$5, 700  ultimately  paid  on  the  consummated  sale.  This  latter 
sum  was  all  that  was  ever  made  under  the  decree.  The  fact 
that  one  referee  was  substituted  for  another  during  the  pro- 
gress of  executing  the  decree  in  this  case,  does  not  at  all 
affect  the  question  before  us.  There  were,  however,  services 
performed  by  the  referee  on  those  first  two  sales  for  which 
he  was  entitled  to  compensation,  the  same  as  if  he  had 
been  sheriff.  It  is  supposed  he  was  in  effect  as  regards  fees 
and  commissions  performing  the  duties  of  the  sheriff  in 
executing  a  judgment.  Then  let  us  suppose  that  instead  of 
a  decree  of  sale,  he  had  held,  as  sheriff,  an  execution,  and 
had  performed  the  services  thereunder  which  were  performed 
in  making  the  two  ineffectual  sales,  what  were  the  items  of 
service  for  which  the  law  would  allow  him  compensation  ? 
Those  fees  would  have  been  as  follows:  For  receiving 
and  entering  the  decree  in  his  book,  in  analogy  to 
entering  an  execution,  fifty  cents ;  advertising  the  prop- 
erty for  sale,  two  dollars.  Perhaps  there  may  be  some 
other  item  or  items  of  fees  given  by  some  statute,  which 
has  escaped  our  observation.  Mileage  is  not  allowable, 
for  there  is  no  such  service  to  be  performed  in  the  class  of 
cases  under  consideration.  Nor  can  any  allowance  be  here 
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made  for  a  report  of  sale  on  either  of  the  two  ineffectual  sales 
on  the  hypothesis  that  the  report  of  sale  takes  the  place  of  a 
sheriff's  certificate  of  sale,  for  no  report  of  safe  was  made  on 
either  of  those  sales,  nor  for  a  deed  to  the  purchaser,  for  no 
deed  was  given  until  given  pursuant  to  the  last  and  consum- 
mated sale.  Besides,  the  provision  as  to  the  sheriff  is  that  the 
fee  for  the  deed  is  to  be  paid  by  the  grantee.  Thus,  it  seems, 
there  is  the  sum  of  two  dollars  and  fifty  cents  allowable 
against  Mr.  James  on  each  of  the  two  ineffectual  sales,  inas- 
much as  these  fees  were  for  services  actually  rendered,  for 
which,  under  the  circumstances  of  the  case,  he  became  liable. 
Then,  it  seems,  the  referee  in  this  case  was  entitled  to  fifty- 
five  dollars,  and  the  order  of  the  special  term  should  be 
modified  accordingly.  But  neither  party  should  have  costs 
either  at  special  term  or  on  the  appeal.  It  should  be  here 
added,  perhaps,  that  the  decision  in  Richards  agt.  Richards 
(21  Sup.  Ct.  Rep.  [14  Hun\,  25)  is  made,  with  reference  to 
the  special  statute,  applicable  to  the  city  and  county  of  New 
York. 

Order  of  special  term  modified  so  as  to  make  the  allowance 
to  the  referee  fifty-five  dollars,  but  without  costs  of  the  spe- 
cial term  or  of  the  appeal. 

LEARNED,  P.  J.  —  Where  a  resale  is  had  on  the  failure  of 
the  purchaser  to  complete  his  purchase,  I  suppose  the  costs 
of  the  resale  are  properly  to  be  deducted  from  the  deposit 
made  by  the  purchaser.  Therefore  the  referee  could  retain 
his  fees  (including  commissions)  from  that  deposit  in  each  of 
the  sales  not  completed.  As  the  defendant  was,  by  the  agree- 
ment, to  pay  all  the  referee's  fees,  &c.,  I  think  he  was  liable 
for  these,  as  I  assume  that  the  referee  did  not  deduct  them 
from  the  amount  of  the  deposits  made  on  the  sales. 

BOAKDMAN,  J. — -"I  think  there  was  but  one  sale  made; 
the  others  were  not  perfected,  and  that  the  fees  should  be 
fifty  dollars  -as  the  extreme  limit  of  the  laws  of  1876. 
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In  the  Matter  of  DANIEL  H.  FITZGERALD. 

Arrest  —  Imprisoned  judgment  debtor  —  application  for  discharge  under 
article  6,  title  1,  chapter  5,  part  2,  Revised  Statutes — Assignment  in  bank- 
ruptcy a  bar. 

An  application  by  an  imprisoned  judgment  debtor  for  his  discharge,  under 
article  6,  title  1,  chapter  5,  part  2,  Revised  Statutes,  will  be  denied, 
where  it  appears  that  a  few  days  after  his  arrest  he  was  adjudged  a 
bankrupt,  on  his  own  petition.  Such  party  cannot  put  it  out  of  his 
power  to  obey  the  orders  of  the  state  court,  and  then  ask  that  court 
to  discharge  him  from  imprisonment. 

But  if  it  should  appear  that,  without  any  fault  on  his  part  and  against 
his  will,  all  the  property  which  he  had  at  the  time  of  his  arrest  had  been 
taken  away  from  him,  whilst  imprisoned,  the  court  would  not  refuse 
him  a  discharge. 

Special  Term,  December,  1878. 

VAN  HOESEN  J.  —  Fitzgerald  was  arrested  on  the  21st  day 
of  August,  1878,  upon  an  execution  against  his  person,  issued 
on  a  judgment  against  him,  recovered  by  H.  K.  &  F.  B. 
Thurber.  On  the  thirtieth  day  of  August  he  was  adjudicated 
a  bankrupt,  on  his  own  petition,  and,  on  the  eighth  day  of 
November  last,  he  presented  to  this  court  a  petition  pray- 
ing for  his  discharge,  under  section  6,  title  1,  chapter  5, 
part  2,  Revised  Statutes.  His  application  for  the  discharge 
is  opposed  by  the  Thurbers,  who  insist  that,  as  he  has  made 
an  assignment  to  the  assignee  in  bankruptcy  of  all  the  non- 
exempt  property  he  had  at  the  time  of  nis  arrest,  he  cannot 
possibly  comply  with  the  state  law,  which  requires  that,  in 
order  to  be  discharged  from  arrest,  he  shall  assign  that  very 
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property  for  their  exclusive  benefit.  Under  the  state  law 
the  Thurbers,  who  caused  his  arrest  in  their  action,  are  enti- 
tled to  be  paid  in  full  out  of  his  property,  if  there  be  suffi- 
cient for  that  purpose ;  but,  since  he  made  his  assignment  in 
bankruptcy,  he  has  no  property  which  he  can  turn  over  to  any 
assignee  appointed  by  this  court. 

It  is  idle,  therefore,  for  him  to  ask  from  a  state  court 
relief  which  it  has  no  power  to  give,  except  upon  his  making 
an  assignment  of  property  which  has  passed  irrevocably 
beyond  his  control.  It  is  true  that  if  it  should  appear  that, 
without  any  fault  on  his  part,  and  against  his  will,  all  the 
property,  which  he  had  at  the  time  of  his  arrest,  had  been 
taken  away  from  him  whilst  imprisoned,  the  court  would  not 
refuse  him  a  discharge.  But  he  is  in  no  such  situation.  His 
property  was  assigned  by  him  of  his  own  free  will,  with  a 
view  to  his  own  personal  advantage.  It  was  assigned  in  a 
lawful  manner,  and  in  conformity  with  the  bankruptcy  act ; 
but,  by  his  going  into  bankruptcy,  there  was  an  election  on 
his  part  to  get  the  benefit  of  a  discharge  from  his  debts  in 
bankruptcy,  instead  of  a  discharge  from  imprisonment  in  the 
action  between  himself  and  the  Thurbers.  Having  made 
that  election,  he  can  only  get  such  relief  as  the  bankruptcy 
courts  can  afford  him.  He  cannot  put  it  out  of  his  power  to 
obey  the  orders  of  the  state  court,  and  then  ask  that  court 
to  discharge  him  from  imprisonment.  It  is  his  own  act 
that  has  made  it  impossible  for  him  to  execute  an  assignment 
that  will  be  any  thing  more  than  a  nugatory  formality.  In 
Dinkerkoff  agt.  AMborn  (2  Abbott's  New  Cases,  p.  73), 
Ahlborn,  an  imprisoned  judgment  debtor,  who,  after  his 
arrest  under  an  execution  from  a  state  court,  was  adjudicated 
a  bankrupt,  found  it  necessary  to  obtain  from  the  United 
States  court  an  order  annulling  the  adjudication  of  bank- 
ruptcy, for  the  purpose  of  obtaining  his  discharge  from 
imprisonment.  The  same  course  is  open  to  Fitzgerald,  though 
he  is,  of  course,  at  liberty  to  continue  his  proceedings  in 
bankruptcy,  and  to  obtain  such  relief  as  a  discharge  in  bank- 
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ruptcy  will  afford  him.  The  case  of  Maas  agt.  CPBrien 
(14  Jlun,  95)  goes  far  to  support  the  position  that  the  state 
court  should  not  entertain  such  proceedings  as  these,  after  an 
imprisoned  debtor  has  resorted  to  the  United  States  courts. 
There  is  an  irreconcilable  conflict  between  the  federal  system 
of  bankruptcy  and  the  state  insolvent  laws,  and  the  latter  are 
compelled  to  yield.  Where  the  federal  courts  lay  their  hands 
upon  the  property  of  an  insolvent,  it  is  impossible  for  the 
state  courts  to  carry  the  insolvent  laws  into  execution.  It  is 
folly  for  a  state  court  to  attempt  to  execute  a  part  of  the 
provisions  ,of  the  state  statutes,  after  a  limited  state's  court 
has  taken  under  its  exclusive  control  the  insolvent's  estate, 
and  thus  prevented  the  carrying  out  of  other  provisions  of 
the  statute  which  are  essential  to  the  completeness  of  the 
system.  The  views  I  have  expressed  are  not  novel.  They 
are  in  full  accord  with  the  decision  in  The  People  ex  rel. 
Glisten  agt.  Brooks  (40  How.  Pr.y  165). 
The  application  for  a  discharge  is  denied. 
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ALEXANDER   STEWART   et   al.   agt.  GEORGE   MTJNROE   et  al. 

•  Partition  of  lands  —  what  the  complaint  should  contain. 

In  an  action  for  the  partition  of  lands  where  the  complaint  failed  to  state 
in  explicit  terms  that  the  plaintiffs,  who  claimed  title  to  the  land  as  the 
heirs  at  law  of  a  decedent  in  possession,  were  themselves  in  possession 
of  their  shares,  or  held  the  premises  as  joint  tenants  or  as  tenants  in 
common  with  others: 

Held,  upon  demurrer,  that  the  complaint  was  insufficient. 

A  complaint  in  an  action  for  partition  should  conform,  in  its  statements, 
to  what  was  required  to  be  set  forth  in  a  petition  for  partition  under 
the  Revised  Statutes  (1  R.  8.,  p.  318,  sec.  5). 

The  statutes  require  that  the  "rights  and  titles"  of  the  plaintiff  should 
be  set  forth. 

Rights  and  titles  under  the  statute  considered. 

Where  one  seeks  to  avail  himself  of  a  remedial  statute  he  should,  in 
pleading,  bring  himself  within  its  terms  by  clear,  distinct,  affirmative 
allegations. 

Special  Term,  October,  1878. 

DEMURRER  to  complaint. 

This  action  is  brought  for  the  partition  of  the  lands  of 
Alexander  T.  Stewart,  deceased.  The  complaint  states  that 
the  decedent  died  on  the  10th  day  of  April,  1876,  intestate, 
seized  and  possessed  of  certain  real  estate  in  the  state  of  JSTew 
York,  which  is  described  ;  that  the  decedent  left  him  surviv- 
ing neither  father,  mother,  brother  or  sisters,  or  descendant 
of  any  or  either  of  them,  but  that  he  had  collateral  relatives, 
children  and  descendants  of  the  deceased  children  of  the 
brothers  and  sisters  of  his  father  and  mother,  whose  names  and 
degree  of  relationship  to  the  decedent  are  stated,  all  of  whom 
are  made  parties  to  the  action  either  as  plaintiffs  or  defendants. 
Vot.  LVI  25 
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The  plaintiff,  Alexander  Stewart,  claims  that  he  together 
with  certain  of  the  defendants  are  together  entitled  to  one-sixth 
interest  which  descended  through  their  father,  John  Stewart, 
and  are  each  entitled  to  a  twenty-fourth  interest  in  the  lands. 

That  the  plaintiff,  Ann  Jane  Bailey  and  certain  of  the 
defendants,  are  together  entitled  to  a  like  one-sixth  which 
descended  through  their  mother,  and  are  each  entitled  to  a 
thirtieth  interest  in  the  lands.  The  fractional  interests  of 
other  defendants,  descendants  of  the  brothers  or  sisters  of  the 
father  or  mother  of  the  decedent,  are  stated. 

That  the  several  shares  are  subject,  however,  to  the*  dower 
right  of  the  defendant,  Cornelia  Stewart,  the  widow  of  the 
decedent.  That  the  defendant  George  Munroe,  and  other 
persons,  named  as  defendants,  have  or  claim  to  have,  some 
claim  upon,  or  interest  in  a  portion  of  the  premises,  which 
claim  or  interest  the  plaintiffs  allege  is  subservient,  and 
inferior  to  the  right  and  title  of  the  heirs  at  law  of  the  dece- 
dent, designated  in  the  complaint.  That  no  person,  other 
than  those  mentioned  in  the  complaint,  has  any  estate  or  share 
in  the  lands.  That  the  parties  to  this  suit,  own  no  other  lands 
in  common,  in  this  state ;  that  all  the  parties  to  the  action  are 
of  full  age. 

The  defendant  Munroe,  demurs  to  the  complaint,  and 
assigns  as  the  grounds  of  his  demurrer,  that  the  court  has  no 
jurisdiction  of  the  subject  of  the  action,  and  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Alexander  <&  Green  attorneys  and  Ashbcl  Green  of  counsel 
for  defendant  Munroe. 

T.  F.  Kneeland,  attorney  and  counsel  for  plaintiff. 

VAN  V'ORST,  J. —  To  justify  an  action  for  partition  of  lands, 
the  same  must  be  held,  •.  and  be  in  the  possession  of  several 
persons,  as  joint  tenants,  or  tenants  in  common  (17?.  /£,  p. 
317,  sec.,  1;  Code,  sec.,  448).  (Jlapp  agt.  Bromagliam 
(9  Cowen,  530)  decides  that  the  plaintiff  must  show  a  present 
actual  possession  ;  and  ALLEN  J.,  in  Sullivan  agt.  Sullivan  (60 
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N.  Y.,  37),  in  speaking  of  the  statute,  says  u  tlie  revisers  did  not 
intend  to  relax  the  rule,  'which  they  regarded  as  established, 
and  were  of  the  opinion,  that  the  policy  of  the  statute  would 
be  promoted,  by  requiring  that  the  petitioners  should  be 
actually  in  possession  of  some  part  of  the  premises."  He 
afterwards  states,  however,  that  the  most  liberal  interpretation 
required  "  at  least  a  constructive  possession,"  in  the  individual 
seeking  to  avail  himself  of  the  act. 

In  order,  therefore,  to  maintain  the  action,  the  person 
asking  for  partition  must  not  only  have  a  present  estate  in 
the  land,  as  a  joint  tenant  or  tenant  in  common  with  others, 
but  he  must  be  in  the  actual  or  constructive  possession  of  his 
individual  share  or  interest  (  Therasson  agt.  White,  52  How. 
P.  .72.,  62,  and  the  cases  there  cited). 

The  complaint,  in  this  case,  fails  to  state,  in  explicit  terms, 
that  the  plaintiffs  are  in  possession  of  their  shares,  or  that 
they  hold  the  premises,  either  as  joint  tenants,  or  as  tenants 
in  common,  with  others.  I  do  not  regard  the  statement  in 
the  complaint  "  that  the  parties  to  the  suit  own  no  other  lands 
in  common  in  this  state  "  as  a  positive  allegation  that  the  lands 
in  qnestion  are  so  held.  A  negation  as  to  other  lands  being 
held  in  common,  is  no  affirmation  as  to  the  character  of  the 
holding  of  the  lands  in  question. 

The  plaintiffs'  counsel,  however,  contends  that  it  was  suffi- 
cient to  give  the  court  jurisdiction,  to  allege  the  seisin  and 
possession  of  the  decedent,  of  'whom  the  plaintiffs,  and  some 
of  the  defendants,  are  collateral  relatives  and  heirs  at  law. 

Under  Clapp  agt.  Bromagham  ( supra,  p.  550  )  such  aver- 
ment is  clearly  insufficient.  But  that  case,  as  already  observed, 
holds  that  there  must  be  a  present  actual  possession,  which 
conclusion,  subsequent  decisions  have  modified  to  the  extent 
of  holding  that  constructive  possession  answers  the  statute  ; 
but  the  Revised  Statutes  require  that  the  petitioner  for  par- 
tition should  "  set  forth  the  rights  and  titles  of  all  persons 
interested  (  1  R.  S.,p.  318,  sec.  5  ),  and  a  complaint,  in  an 
action  under  the  Code,  should,  doubtless,  in  this  regard  con 
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form  in  its  statements  to  what  was  required  to  be  set  forth 
in  a  petition  for  partition  under  the  statute  (Modtfs  Van  Sant- 
voord's  Pleading,  p.  235).  The  statute,  therefore,  requires 
that  the  "  rights  "  as  well  as  the  "  titles  "  should  be  set  forth. 

The  pleader  in  this  case  stops  with  an  assertion  of  the 
"  titles  "  of  the  parties  in  interest.  It  is  true  that  "  rights  " 
and  titles  are,  in  some  respects,  synonymous,  yet  there  is  a 
distinction.  The  possession  of  land,  actual  or  constructive, 
are  rights.  Rights  in  this  connection  originate  in,  and  are 
modified  by,  the  quality  of  the  title.  To  constitute  a  perfect 
title  there  must  be  the  union  of  actual  possession,  the  right 
of  possession  and  the  right  of  property  (2  Blades  Com.,  199). 
These  several  rights  may  exist  in  several  persons.  In  a  com- 
pleted title  they  are  consolidated  in  one  right  existing  in  the 
same  party  (Kenfs  Com.,  vol.  IV,  393). 

When  one  seeks  to  avail  himself  of  the  provisions  of  a 
remedial  statute  he  should,  in  pleading,  bring  himself  within 
its  terms  by  clear,  distinct,  affirmative  allegations. 

This  is  obviously  so  with  respect  to  the  statute  in  question, 
when  the  holding  of  land,  unaccompanied  by  possession,  con- 
fers no  right  to  maintain  an  action  for  partition.  The  action 
for  partition  of  lands  is  not  intended  for  the  recovery  of  lands 
held  adversely.  A  subsisting  adverse  possession  is  an  absolute 
bar  to  the  action  (Florence  agt.  Hopkins,  46  AT.  Y.,  182). 

While  the  pleader  is  not  called  upon  to  aver  in  his  com- 
plaint that  the  lands  are  not  held  adversely,  for  adverse 
possession  is  to  be  interposed  as  a  defense  (Burhans  agt. 
Burhans,  2  Barb.  Chy.,  398),  still  I  think  that  by  appropriate 
terms,  in  addition  to  setting  up  his  title,  he  should  allege  his 
possession  to  show  that  a  remedy  by  partition  is  proper. 
This  should  not  be  left  to  inference  from  facts  pleaded.  In 
Jenkins  agt.  Van  Schaick  (3  Paige,  245)  the  chancellor  said : 
"  It  is  not  necessary  to  aver  in  the  bill  that  the  plaintiff  is  in 
possession  of  the  premises,  as  that  will  be  presumed  from  the 
allegation  that  the  parties  are  seized  in  common"  The  distinc- 
tive feature  of  a  tenancy  in  common  is  unity  of  possession. 
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"A  possession  is  something  more  than  a  mere  right  or  title, 
whether  to  a  present  or  future  estate.  It  implies  a  right  to 
deal  with  the  property  at  pleasure,  and  to  exclude  others 
from  meddling  with  it "  (Sullivan  agt.  Sullivan,  supra}.* 

Beebe  agt.  Griffing  (14  N.  J".,  235)  is  cited  by  the  plain- 
tiffs' counsel  as  holding  differently.  That  case  speaks  of  the 
evidence  on  the  trial.  We  are  now  dealing  with  the  plain- 
tiffs' pleading,  which  is  to  be  tested  by  the  statute. 

In  Beebe  agt.  Griffing  it  will  be  seen  that  the  petition 
stated  that  the  petitioners  "are  in  possession  of  the  lands 
described  as  tenants  in  common,"  and  as  far  as  my  observa- 
tions extends,  practice  and  precedent  sanction  the  use  of  such 
words  uniformly  (Barb.  Chy.  P.,  vol.  3,  p.  852 ;  Hqff.  Chy. 
jP.,  vol.  3,  p.  C.  C.  L.  xxU  •  Waifs  Prac.,  vol.  5,  subject,  Par- 
tition, pp.  61,  63). 

I  think  it  best,  in  every  light  in  which  the  subject  is 
viewed,  that  the  precedents  should  be  adhered  to,  and  that 
the  plaintiffs  should  be  obliged  to  set  up  their  possession,  if 
they  can  do  so,  in  such  form  as  to  give  the  court  jurisdiction 
to  award  partition.  » 

There  should  be  judgment  for  the  defendant  on  the 
demurrer  with  liberty  to  the  plaintiff  to  amend  on  payment 
of  costs. 

NOTE.  —  It  will  be  observed  from  the  complaint,  that  this  action  is  not 
brought  under  chapter  238,  of  the  Laws  of  New  York,  "relative  to  dis- 
puted wills."  By  section  two  of  that  action,  the  heir,  claiming  lands  by 
descent  from  an  ancestor,  who  died  holding  and  being  in  possession  of 
the  same,  whether  the  heir  be  in  possession  or  not,  may  prosecute  for  the 
partition  thereof,  notwithstanding  any  apparent  devise  by  such  ancestor, 
and  any  possession  held  under  same,  provided  that  such  heir  shall 
allege  and  establish  in  the  same  action,  that  such  devise  is  void.  The 
complaint  in  the  above  action  contains  no  allusion  to  the  fact  that  Mr. 
Stewart  left  a  will,  on  the  other  hand  it  alleges  that  he  died  "intestate.'' 
And  yet  it  is  well  known  that  Mr.  Stewart  did  not  die  "  intestate,"  The 
records  of  this  court  show  it  (Bailey  agt.  Hilton,  14  Hun,  3).  This  fact  is 
alluded  tq,  in  the  opinion  lately  delivered  by  WESTBROOK,  J. ,  in  a  motion 
to  substitute  another  attorney  in  the  place  of  the  one  who  brought  this 
action  (see  post,  p.  256).  [REP. 
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Mechanic's  lien  — •  within  what  time  a  lien  must  be  filed — Answer  —  Demurrer. 

A  lien,  by  one  who  furnishes  materials  toward  the  erection,  alteration  or 
repair  of  a  building  in  the  city  of  New  York,  must  be  filed  within  thirty 
days  after  t?ie  materials  are  furnished  or  supplied. 

Special  T&rm,  October,  1878. 
DEMUEKEB  to  answer. 

J.  ~F.  DALY,  J.  —  The  action  was  brought  to  foreclose  a 
mechanic's  lien  in  the  city  of  New  York,  and  the  question 
now  to  be  determined  is  within  what  time  a  lien  must  be  filed 
by  one  who  furnishes  materials  towards  the  erection,  altera- 
tion or  repair  of  a  building  in  this  city ;  whetlier  it  must  be 
filed  within  thirty  days  after  the  materials  are  furnished,  or 
whether  it  may  be  filed  within  thirty  days  after  the  comple- 
tion of  the  building,  improvement,  structure,  repairs  or  altera- 
tions in  which  the  materials  were  used. 

The  plaintiff  furnished  materials  between  the  12th  of  Octo- 
ber, and  the  8th  of  November,  1877,  to  one  Buddensieck,  who 
used  them  in  the  erection  of  buildings,  under  a  contract  with 
one  Bellmann,  the  owner.  Plaintiff  did  not  file  his  lien  notice 
until  March  18,  1878,  one  hundred  and  thirty  days  after  the 
materials  were  furnished,  but  before  the  expiration  of  thirty 
days  after  the  buildings  were  completed  tinder  Buddensieck's 
contract.  The  owner  sets  up  as  a  defense  that  the  lien  was 
not  filed  within  thirty  days  after  the  materials  were  furnished. 
Plaintiff  demurs  to  this  defense. 

The  act  of   1875  (chap.  379)  prescribes  the  time  within 
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which  lien  notices  must  be  filed.  In  section  5  it  is  enacted 
that  every  original  contractor  within  sixty  days  after  the  com- 
pletion of  his  contract,  and  every  person,  save  the  original 
contractor,  claiming  the  benefit  of  this  act,  must,  within  thirty 
days  after  the  completion  of  any  building,  improvement  or 
structure,  or  after  the  Completion  of  the  alteration,  or  repair 
thereof,  or  after  the  completion  of  the  work,  or  the  furnish- 
ing of  the  materials,  for  which  the  lien  is  claimed,  file  with 
the  county  clerk,  &c. 

The  language  used  does  not  leave  the  question  free  from 
doubt,  but  I  deem  the  proper  construction  to  require  the  lien 
of  a  person  furnishing  materials  to  be  filed  within  thirty  days 
after  the  materials  are  supplied. 

Special  reference  to,  and  provision  for,  the  claims  of  persons 
furnishing  materials  is  made  in  the  section,  indicating  the 
intention  to  enact  particularly  in  that  clause  upon  the  subject 
of  their  claims.  The  limitation  of  thirty  days  after  the  fur- 
nishing of  the  materials,  is  special  as  is  the  limitation  as  to 
other  claims.  The  section  provides  for  liens  undeT  eight  dif- 
ferent species  of  claims. 

I.  By  the  original  contractor  who  has  sixty  days  after  the 
completion  of  his  contract  to  file  his  notice. 

II.  By  one  claiming  a  lien  for  the  completion  of  a  building. 

III.  By  one    claiming  a  lien    for    the    completion  of    an 
improvement. 

IY.  One  claiming  for  the  completion  of  a  structure. 

V.  One  claiming  for  the  completion  of  alterations. 

VI.  One  claiming  for  the  completion  of  repairs. 

VII.  One  claiming  for  work  completed  by  him  (evidently 
intended  to  cover  the  claims  of   an  individual  mechanic  or 
laborer  who  has  not  been  paid  for  his  work). 

VIII.  One  claiming  for  materials  furnished  by  him,  and  in 
each  of    the  last  seven  cases,  the   lien  must  be  filed  within 
thirty  days  after  the  completion  of  the  building,  improvement, 
structure,    alteration,  repair,  work,  or  the  furnishing  of   the 
materials,  as  the  case  may  be. 
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To  giye  the  section  the  construction  claimed  by  plaintiff,  it 
would  be  necessary  to  hold  that  the  legislature  fixed  two 
imperative  limitations,  one  within  the  other,  for  the  filing  of 
liens  by  subcontractors,  *. «?.,  that  the  person  furnishing  mate- 
rials must,  within  thirty  days  after  the  materials  are  furnished, 
or  must,  within  thirty  days  after  the  completion  of  the  build- 
ing, improvement,  structure,  alteration,  repair,  or  work  in  the 
course  of  which  the  materials  were  used,  file  his  notice.  The 
latter  being  the  greater  limitation  includes,  of  course,  the 
former  and  renders  the  former  unnecessary  ;  but  we  may  not 
conclude  that  the  legislature  made  an  unnecessary,  inconsis- 
tent or  idle  provision,  if  any  construction  shows  the  provision 
to  be  reasonable  and  proper. 

That  the  limitation  contended  for  by  defendants  is  reason- 
able and  proper,  one  illustration  will  clearly  show  :  Suppose 
one  furnishes  stone  to  the  original  contractor  for  the  construc- 
tion of  the  foundation  of  a  building,  which  building  is  not  to 
be,  or  cannot  be,  completed  for  years.  Has  the  claimant,  who 
furnished  the  foundation  stone,  until  thirty  days  after  the 
building  is  finished  in  which  to  file  his  lien,  even  if  his  claim 
against  the  contractor  is  outlawed  by  time  ?  If  he  have,  then 
the  statute  is  meaningless  and  the  provision  idle  that  requires 
him  to  file  it  within  thirty  days  after  the  materials  are 
furnished. 

A  decision  in  the  courts  of  another  state  support,  however, 
the  construction  of  the  act  claimed  by  plaintiff,  and  must  be 
examined.  The  mechanic's  lien  law  of  the  city  of  Baltimore 
(Laws  of  Maryland,  1838,  chap.  205,  sec.  1)  provides  that 
every  building  erected  in  the  city  shall  be  subject  to  a  lien 
for  the  payment  of  all  debts  contracted  "  for  work  done  or 
materials  furnished  "  for  or  about  the  erection  or  construction 
of  the  same ;  and  further  (see.  13)  provides  that  every  such 
debt  shall  be  a  lien  as  aforesaid  until  the  expiration  of  six 
months  "  after  the  work  shall  have  been  finished  or  materials 
furnished,"  etc.  In  the  case  of  The  OTdsko  Co.  agt.  Matthews 
'  (3  Md.,  176),  it  was  held  that  the  lienor  was  entitled  to  the 
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,  benefit  of  the  two  alternatives,  i.  e.,  that  his  lien  was  good 
either  for  six  months  after  the  materials  were  furnished,  or 
after  the  ,work  was  finished,  in  the  course  of  which  the 
materials  were  so  furnished. 

I  should  have  supposed,  from  a  reading  of  the  statute,  that 
the  legislature  intended  to  provide  for  two  classes  of  debts, 
one  for  materials  and  one  for  work,  and  to  have  designed 
that  if  the  lien  was  for  the  former,  it  was  to  continue  for  six 
months  after  the  furnishing  of  the  materials,  and  if  the  latter, 
then  for  six  months  after  the  doing  of  the  work.  Such  is 
the  interpretation  which  the  language  of  a  nearly  similar  pro- 
vision in  the  Kings  county,  New  York,  mechanic's  lien  act 
of  1853  (chap.  335)  has  received  from  our  court  of  appeals. 
The  last-named  act  provided  that  the  notice  of  claim  must  be 
filed  before  the  expiration  of  "  thirty  days  after  the  comple- 
tion of  the  work  or  within  sixty  days  after  the  materials  are, 
furnished,"  and  the  court  held  (Spencer  agt.  Burnett,  35 
N.  Y.,  94-96)  that,  in  the  case  of  a  claim  for  materials,  the 
notice  must  be  filed  within  sixty  days  from  the  date  of 
furnishing  them.  No  suggestion  was  made  that  the  material 
man  had  any  "  alternative  "  between  the  limitations  in  the 
statute. 

The  demurrer  should  be  overruled,  with  costs. 
VOL.  LVI  26 
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U.  S.  CIRCUIT  COURT. 

FKANCTSCO  J.  MONTEJO  and  another  agt.  THOMAS  J.  OWENS 

and  others. 

Action  upon  a  judgment  —  Equitable  defenses  not  available  in  United  States 
circuit  court  •—  Answer  —  Demurrer. 

In  a  suit  upon  a  judgment  brought  in  a  court  of  record  of  the  state  of 
New  York,  an  equitable  defense  would  be  available  by  way  of  answer, 
if  sufficient  in  substance  to  entitle  the  party  to  relief  against  the  judg- 
ment. 

But  in  the  circuit  court  of  the  United  States  equitable  defenses  are  not 
now  available  in  common  law  actions. 

Where  the  action  is  at  common  law  and  the  defense  is  substantially  an 
action  in  equity,  it  cannot,  because  it  assumes  the  guise  of  an  answer 
or  defense  under  the  state  law,  escape  from  the  control  of  the  laws  of 
the  United  States  as  to  the  modes  of  enforcing  equitable  rights. 

The  jurisprudence  of  the  United  States  has  recognized  the  distinction 
between  legal  and  equitable  rights  and  suits  as  one  of  substance,  as 
well  as  of  form  and  procedure. 

Southern  District  of  New  Fork,  September,  18TT. 

THIS  case  comes  up  on  demurrer  interposed  by  the  plaintiffs 
to  the  defendants'  answer.  The  action  is  brought  on  a  judg- 
ment recovered  by  the  former  against  the  latter  in  the  city 
of  New  Orleans.  The  present  action  was  commenced  by  a 
ca/pias  in  this  court  claiming  $16,130.16  with  interest.  The 
complaint  sets  up  as  its  cause  of  action,  the  recovery  of  the 
New  Orleans  judgment.  The  defendants  do  not  deny  the 
recovery  of  the  judgment  or  attempt  to  plead  payment  or 
satisfaction,  but  attempt  to  impeach  the  judgment  by  an 
answer  setting  forth  matters  which  are  not  defenses  at  com- 
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mon  law  against  the  judgment,  but  which  are  claimed  to  give 
the  defendants  an  equitable  right  to  prevent  the  enforcement 
of  the  judgment. 

G-ranville  P.  Howes,  for  plaintiff.  The  defendants  cannot 
set  up  an  equitable  defense  in  an  action  at  law  in  this  court. 
The  fundamental  and  structural  distinction  between  the 
powers  of  courts  of  law  and  equity  preserved  by  the  Consti- 
tution of  the  United  States  has  always  been  recognized  in 
this  court.  This  court,  sitting  as  a  court  of  law,  has  no  juris- 
diction to  administer  equitable  relief,  and  it  can  make  no 
difference  whether  the  relief  is  sought  affirmatively  by  plain- 
tiff or  invoked  by  a  defendant.  An  equitable  claim,  however 
strong  it  may  be,  cannot  be  set  up  at  law  to  defeat  the  legal 
title  (Lessee  of  Baird  agt.  Wolf,  4  McLein,  552).  A  refer- 
ence to  the  legislation  and  decisions  previous  to  the  act  of 
1872  not  only  sustains  this  position  but  determines  the  con- 
struction of  that  act.  To  effectuate  the  purposes  of  the 
legislature  from  1789  down  to  1818  the  remedies  in  the  courts 
of  the  United  States  are  to  be  at  common  law  or  equity,  not 
according  to  the  practice  of  state  courts  but  according  to  the 
principles  of  common  law  and  equity  as  distinguished  and 
defined  in  that  country  from  which  we  .derive  our  knowledge 
of  these  principles  (Robinson  agt.  Campbell,  3  Wheat.,  212 ; 
Loring  agt.  Donner^  McA.,  360 ;  Jones  agt.  McMaster,  20 
Hoio.,  22 ;  Bennett  agt.  Butterworth,  11  id.,  666 ;  Thompson 
agt.  Railroad  Companies,  6  Wall.,  134 ;  McFaul  agt.  Ram- 
sey, 20  How.,  526  ;  Myers  agt.  Grrier,  McA.,  401, 402  ;  Fenn 
agt.  Holme,  21  How.,  481).  It  must  be  conceded  on  these 
authorities  that  previous  to  the  act  of  1872  the  defense  set  up 
in  this  action  would  be  a  nullity  in  a  common-law  court.  The 
act  of  1872  has  not  changed  this  rule ;  and  this  is  apparent 
both  from  the  words  of  the  statute  and  from  the  purpose 
which  called  for  its  passage  (R.  S.  [  U.  £],  section  914).  That 
the  statute  has  not  extended  the  jurisdiction  of  common-law 
courts  or  attempted  to  abolish  the  distinction  between  legal 
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and  equitable  remedies,  but  refers  only  to  the  technical  forms 
of  procedure,  is  apparent  from  the  cases  which  have  been 
decided  under  it  (1  Abb.  [U.  S.~\  Prac., p.  249  ;  Republic 
Ins.  Co.  agt.  Williams,  3  Bis.,  371 ;  Blease  agt.  Garlington, 
2  Otto,  1,  8). 

Coudert  Brothers,  for  defendants.  F.  R.  Coudert,  of 
counsel.  Such  an  answer  as  this,  in  precisely  such  a  case  as 
this,  is  a  good  answer  under  the  decisions  of  the  highest  courts 
in  this  state  (Dobson  agt.  Pearce,  12  N.  Y.,  156  ;  Reigal 
agt.  Wood,  1  J.  C.  R.,  402 ;  McDonald  agt.  Neilson,  2  Cow. 
Rep.,  139 ;  Duncan  agt.  Lyon,  3  J.  C.  R.,  351  ;  Marine  Ins. 
Co.  of  Alexandria  agt.  Hodgson,  6  Cranch,  206 ;  Shottenkirk 
agt.  Wheeler,  3  J.  C.  R.,  275).  This  being  an  action  at  law 
the  act  of  1872  applies  ;  and  as  the  pleading  in  question  would 
be  a  proper  pleading  in  "  a  like  case  "  in  the  supreme  court 
of  this  state,  it  is  also  a  proper  pleading  in  this  court. 

JOHNSON,  J.  —  This  case  comes  up  on  a  demurrer  by  the 
plaintiffs  to  the  answer  of  the  defendants. 

The  action  is  upon  a  judgment  rendered  by  the  circuit 
court  of  the  United  States  for  the  district  of  Louisiana  in 
favor  of  the  present  plaintiffs  against  the  present  defendants. 

The  answer  sets  up  a  variety  of  matters  which  are  not 
defenses  at  common  law  against  the  judgment,  but  which  are 
claimed  to  give  the  defendants  an  equitable  right  to  prevent 
the  enforcement  of  the  judgment. 

These  matters  the  defendants  insist  are  available  to  them 
as  a  defense  in  this  suit  by  force  of  section  914  of  the  Revised 
Statutes  of  the  United  States. 

That  section  prescribes  that  "  the  practice,  pleadings  and 
forms  and  modes  of  proceeding  in  civil  causes  other  than 
equity  and  admiralty  causes  in  the  circuit  and  district  courts, 
shall  conform  as  near  as  may  be,  to  the  practice,  pleadings 
and  forms  and  modes  of  proceeding  existing  at  the  time  in 
like  causes  in  the  courts  of  record  of  the  state  within  which 
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such  circuit  or  district  courts  are  held,  any  rule  of  courts  to 
the  contrary  notwithstanding." 

It  must  be  assumed  that  in  a  suit  upon  a  judgment  brought 
in  a  court  of  the  state  of  New  York  the  defense  set  up  in 
the  answer  in  this  suit,  would  be  available  by  way  of  answer 
if  sufficient  in  substance  to  entitle  the  party  to  relief  against 
the  judgment.  Such  is  the  known  and  established  law  of 
procedure  in  the  state  of  New  York,  introduced  by  sections 
69,  150  and  167  of  its  Code  of  Procedure.  The  first  of 
these  abolishes  the  distinction  between  actions  at  law  and 
suits  in  equity,  and  the  forms  of  all  such  actions  and  suits 
theretofore  existing  and  declares  that  thereafter  there  shall  be 
in  that  state  but  one  form  of  action.  The  next  section  cited 
enacts  that  the  defendant  may  set  forth  by  answer  as  many 
defenses  and  counter-claims  as  he  may  have,  whether  they  be 
such  as  had  been  theretofore  denominated  legal  or  equitable 
or  both. 

The  last  section  named  enacts  that  the  plaintiffs  may  unite 
in  the  same  complaint  several  causes  of  action,  whether  they 
be  such  as  have  been  heretofore  denominated  legal  or  equita- 
ble or  both,  under  certain  specified  conditions. 

These  sections  of  the  Code  deal  with  claims  legal  and 
equitable,  and  defenses  legal  and  equitable  set  up  by  answer 
and  counter-claims  of  both  characters. 

In  pursuance  of  the  policy  thus  indicated,  section  274  pro- 
vides that  judgment  may  be  given  for  or  against  one  or  more 
of  several  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants,  and  it  may  determine  the  ultimate  rights  of  the 
parties  as  between  themselves,  and  it  may  grant  to  the 
defendant  any  affirmative  relief  to  which  he  may  be  entitled. 
It  is  of  course  obvious  that  this  system,  while  it  undertakes 
to  provide  for  the  means  of  administering  indiscriminately 
legal  and  equitable  remedies  in  substance  founded  upon  legal 
and  equitable  rights,  completely  ignores  all  the  f  ormer  schemes 
of  procedure  founded  on  the  recognition  of  their  differences. 

Now,  from  the  provisions  of  section  914  of  the  United 
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States  Revised  Statutes,  which  is  already  set  forth,  equity 
and  admiralty  causes  are  completely  excluded  in  terms.  That 
section  does  not  relate  to  them  except  to  effect  such  exclusion. 
The  jurisprudence  of  the  United  States  has  recognized  this 
distinction  in  numerous  cases,  as  one  of  substance  as  well  as 
of  form  and  procedure  {Robinson  agt.  Campbell,  3  Johnston, 
212 ;  'Bennett  agt.  Butterworth,  11  Howard,  669 ;  McFaul 
agt.  Ramsey,  20  id.,  526 ;  Jones  agt.  Howard,  id.,  22 ;  Fenn 
agt.  Holme,  21  id.,  481 ;  Thompson  agt.  Railroad  Co.,  6 
Wallace,  134).  In  the  last  case  cited  Mr.  justice  DAVIS  says, 
giving  the  opinion  of  the  court,  "the  Constitution  of  the 
United  States  and  the  acts  of  congress  recognize  and  establish 
the  distinction  between  law  and  equity. 

"  The  remedies  in  the  courts  of  the  United  States  are  at  com- 
mon law  or  in  equity,  not  according  to  the  practice  of  state 
courts,  but  according  to  the  principles  of  common  law  and 
equity  as  distinguished  and  defined  in  that  country  from 
which  we  derive  our  knowledge  of  these  principles.  And 
although  the  forms  of  proceedings  and  practice  in  the  state 
courts  shall  have  been  adopted  in  the  circuit  courts  of  the 
United  States,  yet  the  adoption  of  the  state  practice  must  not 
be  understood  as  confounding  the  principles  of  law  and  equity, 
nor  as  authorizing  legal  and  equitable  claims  to  be  blended 
together  in  one  suit."  In  the  case  of  Bennett  agt.  B^ttter- 
worth,  above  cited,  chief-justice  TANEY  said,  "  The  Constitu- 
tion of  the  United  States  in  creating  and  defining  the  judicial 
power  of  the  general  government,  establishes  this  distinction 
between  law  and  equity  ;  and  a  party  who  claims  a  legal  title 
must  proceed  at  law,  and  may  undoubtedly  proceed  according 
to  the  forms  of  practice  in  such  cases  in  the  state  courts. 
But  if  the  claim  is  an  equitable  one  he  must  proceed  accord- 
ing to  the  rules  which  this  court  has  prescribed  regulating 
proceedings  in  equity  in  the  courts  of  the  United  States." 
That  these  discriminations  between  legal  and  equitable  rights 
and  suits  are  substantial  in  the  jurisprudence  of  the  United 
States,  is  further  apparent  from  provisions  of  the  statute 
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law,  as  well  as  from  the  decision  of  the  courts.  Under  section 
721  of  the  Revised  Statutes  the  laws  of  the  several  states 
with  certain  exceptions,  must  be  regarded  as  rules  or  decisions 
in  trials  at  common  law  in  the  courts  of  the  United  States,  in 
cases  where  they  apply,  while,  on  the  other  hand,  the  law  of 
equity  in  the  courts  of  the  United  States  is  one  and  the  same 
in  every  state,  not  dependent  upon  local  law. 

"  Wherever  a  case  in  equity  may  arise  and  be  determined 
under  the  judicial  power  of  the  United  States,  the  same 
principles  of  equity  must  be  applied  tp  it,  and  it  is  for  the 
courts  of  the  United  States  and  for  the  supreme  court  as  the 
last  resort  to  decide  what  those  principles  are,  and  to  apply 
such  of  them  to  each  particular  case  as  they  may  find  justly 
applicable  thereto "  (Neves  agt.  Scott,  13  How.,  270).  Nor 
are  the  statutes  silent  as  to  the  forms  and  modes  of  procedure 
in  suits  of  equity.  Section  913  of  the  Revised  Statutes 
declares  that  they  shall  be  according  to  the  principles,  rules 
and  usages  which  belong  to  courts  of  equity,  except  as 
modified  by  statute  or  rules  made  in  pursuance  of  statute  or 
by  the  supreme  court. 

That  court  has  accordingly  prescribed  a  body  of  rules 
regulating  very  largely  and  comprehensively  the  practice  in 
equity. 

It  is  claimed  that,  inasmuch  as  the  present  action  is  one 
to  enforce  a  judgment,  and  therefore  not  an  equity  cause, 
the  procedure  is  to  be  conformed  to  that  of  the  state  courts 
upon  such  a  cause  of  action  ;  and  that,  as  those  courts  allow 
an  equitable  right  to  set  aside  or  restrain  the  execution  of 
such  a  judgment  by  way  of  answer,  the  courts  of  the  United 
States  must  conform  to  that  rule. 

Bi/t  this  is  a  mere  confusion  of  names.  This  so-called 
defense  is  an  affirmative  equitable  right  to  the  relief  asked. 
It,  under  the  cases  and  statutes  cited,  is  to  be  admitted  under 
the  equitable  principles,  and  according  to  the  equitable  pro- 
cedure of  the  courts  of  the  United  States.  In  that  respect 
the  procedure  cannot  be  conformed  to  the  state  practice  with- 
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but  overthrowing  the  whole  scheme  for  the  administration  of 
equity  in  the  courts  of  the  United  States.  The  action  is  at 
common  law;  the  defense  is  substantially  an  action  in  equity, 
and  it  cannot,  because  it  assumes^  the  guise  of  an  answer  or 
defense  under  the  statute  law,  escape  from  the  control  of  the 
laws  of  the  United  States  as  to  the  modes  of  enforcing 
equitable  rights. 

The  demurrer  must  be  sustained,  and  judgment  given  for 
the  plaintiff,  with  leave  to  defendants  to  amend  on  payment 
of  costs  within  twenty  days. 
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N.  Y.  COMMON  PLEAS. 
JOHN  LALOR  agt.  FANNY  G.  DUNNING  and  others. 

Removal  of  cause  to  United  States  court — proper  case  —  what  petition  must 
set  forth  —  decision  of  motion  not  res  adjudicata. 

To  entitle  a  party  to  the  removal  of  a  cause  from  a  state  court  to  a  United 
States  court  it  is  not  sufficient  for  the  petitioner  to  state  in  his  petition 
that  it  is  a  proper  case  for  removal,  but  the  facts  showing  that  the  case 
is  a  proper  one  to  remove  under  the  law  must  be  set  forth. 

Where,  though  the  order  for  removal  was  obtained  at  special  term,  it  was 
obtained  ex  parte  the  plaintiff  should  not  be  driven  to  appeal  but  should 
be  permitted  to  apply  to  the  special  term  for  its  vacation. 

The  decision  of  a  motion  is  never  res  adjudicata. 

Special  Term,  December,  1878. 

THE  action  is  brought  to  foreclose  a  purchase-money  mort- 
gage on  property  on  One  Hundred  and  Fourteenth  street,  New 
York  city,  and  all  the  parties  to  it  are  residents  and  citizens  of 
New  York  state.  The  defendant  Wiley  made  the  mortgage 
to  plaintiff  and  subsequently  conveyed  the  property  to  Fanny 
G.  Dunning,  subject  to  the  mortgage.  All  the  defendants 
are  in  default  except  Fanny  G.  Dunning,  and  the  only  relief 
asked  for  in  the  complaint  against  her  is  to  bar  her  claim  to 
the  property.  She,  however,  presented  to  judge  LARREMORE 
a  bond  and  petition  for  removal  of  cause  to  the  United  States 
circuit  court,  claiming  that  the  cause  arose  under  the  laws  of 
the  United  States,  and  the  ground  stated  was,  that  an  escheat 
of  the  premises  in  question  had  accrued  before  the  property 
was  conveyed  by  plaintiff,  it  having  once  been  owned  by  a 
national  bank,  and  that  by  reason  of  such  escheat  there  is  a 
VOL.  LVI  27 
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failure  of  plaintiffs  warranty  in  his  deed  to  Wiley ;  and  that 
plaintiff's  warranty  having  been  assigned  to  defendant  Dun- 
ning she  claims  to  offset  damages  for  the  breach  of  warranty 
against  plaintiff's  mortgage,  and  that  the  decision  of  the  cause 
will  require  a  construction  of  United  States  laws.  On  these 
facts  an  order  was  made,  exparte,  removing  the  cause. 

Early  &  Shaw,  for  plaintiff. 

Moore  &  Davidson,  for  defendant  Fanny  G.  Dunning. 

VAN  HOESEN,  J. —  It  was  unnecessary  for  the  special  term  of 
this  court  to  make  any  or'der  for  the  removal  of  this  cause  to 
the  United  States  circuit  court.  All  that  section  3  of  chapter  3, 
18  United  States  Statutes  at  large  (act  of  congress  of  1875) 
requires  is,  that  the  state  court  shall  accept  the  bond,  and  the 
petition  of  the  party  seeking  to  transfer  the  action  from  the  state 
to  the  federal  court.  The  state  court  may,  however,  pass,  in 
the  first  instance,  upon  the  sufficiency  of  the  bond  and  the  sure- 
ties, and  may  also  determine  whether  the  facts  exist  which 
entitle  a  suitor  to  a  removal  of  the  cause.  No  provision  is 
contained  in  the  act  as  to  what  the  petition  must  set  forth, 
but  nevertheless  it  must  be  made  to  appear,  either  by  the 
petition  or  by  other  evidence,  that  the  case  falls  within  some 
one  of  the  subdivisions  of  section  2  of  the  act  in  question 
(  Clark  agt.  Opdyke,  10  Hun,  383.)  In  this  case,  the  petition 
refers  to  certain  allegations  of  the  defendants'  answer,  but 
that  pleading  is  not  one  of  the  papers  in  which  application 
was  made,  nor  was  it  used  on  the  argument  of  this  motion. 
The  petition  alone  is  before  me,  and  by  that  I  am  to  deter- 
mine whether  the  order  for  the  removal  of  the  cause  should 
be  vacated.  Though  the  order  for  removal  was  made  at 
special  term,  it  was  obtained  exparte,  and  there  is  no  impro- 
priety, therefore,  in  my  considering  whether  it  should  stand. 
The  decision  of  a  motion  is  never  res  adjudicata  (Smith 
agt.  Spalding,  3  Rob.,  615  ;  Belmont  agt.  Erie  It.  W.  Co., 
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52  Barb.,  637;  4  Waifs  Practice, p.  612,  subd.,  5.),  and  as 
the  order  of  removal  was  obtained  without  notice,  I  think 
the  plaintiff  should  not  be  driven  to  appeal,  but  should  be 
permitted  to  apply  to  the  special  term  for  its  vacation.  It 
appears  that  this  action  is  for  the  foreclosure  of  a  mortgage, 
executed  by  George  "W.  Wiley  to  the  plaintiff,  upon  land 
situated  in  the  city  of  New  York.  Judgment  for  the  defi- 
ciency, if  any  there  shall  be  after  the  foreclosure  sale,  is 
demanded  against  Wiley  only.  The  petitioner,  Mrs.  Dunning, 
is  made  a  defendant,  and  it  is  alleged  that  she  has,  or  claims  to 
have,  some  interest  in  the  mortgaged  premises.  The  only 
relief  sought  against  her  is  that  she  be  barred  and  foreclosed 
from  all  right  in  the  property,  and  from  all  claim  to  redeem 
the  same.  The  petition  alleges  that  the  suit  arises  under  the 
laws  of  the  United  States,  because  ''the  defense  partiaDy 
rests  upon  an  escheat  of  certain  lands,  tenements  and  heredit- 
aments." What  lands,  &c.,  are  here  referred  to,  there  is 
nothing  to  show,  but  I  suspect  the  lands  meant  are  those 
covered  by  the  mortgage  in  suit.  The  petition  then  proceeds 
to  allege  that  "  the  escheat  arose,  was  caused,  or  if  not  caused, 
was  continued  and  not  cured,  by  the  taking,  owning,  holding, 
purchasing,  selling,  bargaining,  conveying,  granting  or  assign- 
ing of  said  lands,  tenements  and  hereditaments  by  a  national 
bank,  and  in  that  the  question  arises  as  to  the  operative  effect 
of  sections  5136,  5137,  5154  and  5155  of  the  Revised  Statutes 
of  the  United  States,  and  the  acts  amendatory  thereof,  and  a? 
to  what  manner  real  property,  acquired  by  a  national  bank,  is 
taken  and  held  by  it." 

Now,  it  is  manifest  that  upon  the  foregoing  allegations  no 
court  can  say  that  this  suit  arose  under  the  laws  of  the  United 
States.  It  originated  in  the  neglect  of  Mr.  Wiley  to  pay  the 
interest  on  a  mortgage  which"  he  executed  to  the  plaintiff. 
Mrs.  Dunning,  the  petitioner,  is  made  a  party  because  she  has, 
or  claims  to  have,  some  interest  in  the  premises ;  if  she 
acquired  that  interest  under  any  law  of  the  United  States, 
she  has  not  so  stated  to  the  court.  Not  one  fact  is  alleged 
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from  which  it  can  be  inferred  that  her  defense  rests  upon  a 
construction  of  any  law  of  the  United  States.  The  most  that 
is  said  is,  that  the  defense  rests  partly  upon  an  escheat.  How 
the  escheat  was  effected,  does  not  appear.  The  allegation  that 
it  came  about  through  some  act  of  a  "national  bank  in 
taking,  owning,  holding,  purchasing,  selling,  bargaining,  con- 
veying, granting  or  assigning  certain  lands,"  is  too  vague  and 
uncertain  to  be  regarded  as  the  averment  of  a  fact.  Nor  is 
it  aided  by  the  expression  of  the  petitioner's  opinion  that  a 
question  will  arise  as  to  the  construction  of  sections  5136, 
5137,  5154  and  5155  of  the  Revised  Statutes.  The  supreme 
court  of  the  United  States,  in  construing  the  act  under  which 
the  application  for  the  removal  of  this  cause  was  made,  has 
decided  that  \\\vfacts  must  be  stated  which  show  the  petitioner 
to  be  entitled  to  the  removal.  In  Little  YorTf,  Goldwashing 
Co.  agt.  Keyes  (6  Weekly  Digest,  p.  100),  that  court  said, 
that  a  cause  could  not  be  removed  from  a  state  court  simply 
because,  in  the  progress  of  the  litigation,  it  became  necessary 
to  give  a  construction  to  the  Constitution  or  laws  of  the 
United  States,  but  that  the  decision  of  the  suit  must  depend 
on  such  construction.  It  was  further  said,  that  the  suit  must 
arise  out  of  a  controversy  in  regard  to  the  operation  and 
effect  of  the  laws  involved,  and  that  it  was  the  duty  of  the 
circuit  court  to  remand  the  cause  to  the  state  court  unless  it 
appeared  that  the  rights  of  the  parties  depended  upon  the 
decision  of  such  a  controversy.  Tried  by  this  test,  the  peti- 
tioner's application  is  fatally  defective.  If  I  thought  that 
in  any  view  the  petition  could  be  considered,  sufficient,  the 
plaintiff  would  be  left  to  his  application  to  the  United  States 
circuit  court  for  an  order  remanding  the  cause  to  this  court, 
but  it  seems  to  me  so  utterly  lacking  in  averments  necessary  to 
give  the  circuit  court  jurisdiction  that  I  shall  vacate  the  order 
which  accepted  the  bond  and  the  petition,  and  directed  the 
removal  of  the  cause.  If  the  circuit  court  should  deem  the 
petition  sufficient,  it  may  issue  its  mandate  staying  proceed- 
ings in  the  common  pleas  ( Bell  agt.  Dix,  49  N.  Y.,  232). 
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In  any  event,  the  defendant  cannot  suffer ;  she  may  set  up  in 
her  answer  the  proceedings  she  has  taken  to  procure  a  removal 
of  the  action,  and  if  it  should  be  determined  that  her  petition 
is  regular  and  valid,  she  will  obtain  from  this  court  a  judg- 
ment declaring  null  and  void  every  step  taken  in  the  common 
pleas  subsequently  to  the  presentation  of  her  bond  and 
petition  to  my  predecessor  at  special  term  ( Shaft  agt.  Phc&- 
nix  Life  Ins.  Co.,  67  N.  Y.  544). 
The  plaintiff's  motion  is  granted. 
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SUPREME  COURT. 
SALLY  J.  MAYEK  et  al.  agt.  JOHN  Gv  NOLL  et  al. 

Examination  of  parties  before  trial — on  whom  order  for,  must  be  served  — 
Code  of  Civil  Procedure,  sections  870-873. 

An  order  for  the  examination  of  an  adverse  party  as  a  witness  before  the 
trial  of  the  action,  under  sections  870-873  of  the  Code  of  Civil  Pro- 
cedure, must  be  served  upon  the  party  to  be  examined  as  well  as  upon 
his  attorney.  Service  upon  the  attorney  alone  will  not  authorize  an 
attachment  against  the  party,  nor  an  order  striking  out  his  pleading. 

General  Term,  First  Department,  November,  1878. 

ON  the  13th  of  May,  1878,  the  plaintiffs  obtained  an  order, 
under  sections  870-873  of  the  Code  of  Civil  Procedure,  for 
the  examination  of  the  defendants  as  witnesses  before  the  trial 
of  the  action.  The  order  directed  that  service  be  made  upon 
the  parties  to  be  examined  or  upon  their  attorney.  Service 
was  made  upon  the  attorney  alone.  The  defendants,  who 
resided  at  Fort  Wayne,  Indiana,  failed  to  appear  for  examina- 
tion at  the  appointed  time  and  place.  The  plaintiffs,  there- 
upon, applied  for  an  order  striking  out  the  defendants'  answer 
as  a  punishment  for  their  failure  to  appear.  Upon  the  argu- 
ment, which  was  had  at  special  term  before  DANIELS,  J.,  the 
defendants'  counsel  objected,  that  the  service  of  the  order  for 
examination  was  incomplete  and  that  it  should  have  been 
served  upon  the  parties  to  be  examined  as  well  as  upon  their 
attorney,  as  had  been  held  in  Riddle  agt.  Cram  (5  Weekly 
Dig.,  277).  The  objection  was  overruled  and  the  defendants' 
answer  was  stricken  out,  unless  within  five  days  the  defend- 
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ants  consented  to  appear  and  submit  to  an  examination  under 
the  original  order  theretofore  made.  The  defendants  declined 
to  give  such  consent  and  appealed. 

John  E.  Brodsky,  for  appellant,  cited  and  relied  upon 
Riddle  agt.  Cram  (5  Weekly  Digest,  27T). 

Ira  Leo  Bamberger,  for  respondent. 

The  general  term  reversed  the  order  of  the  special  term 
upon  the  ground  that  the  service  of  the  order  for  examination 
upon  the  attorney  alone  was  not  sufficient  to  warrant  the  order 
striking  out  the  defendants'  answer.  No  written  opinion  was 
filed. 

NOTE.  —  A  ruling  to  the  same  effect  was  made  by  the  Saratoga  special 
term  of  the  supreme  court  (7  Weekly  Digest,  312),  in  which  judge  BOCHES 
(on  p.  314)  says:  "  Without  further  elaboration  of  this  subject  here  I  will 
remark  that  I  have  carefully  considered  the  case  of  Riddle  agt.  Cram 
(5  Weekly  Dig.,  277)  and  am  entirely  satisfied  with  the  line  of  reasoning 
there  adopted."  [REP. 
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SUPREME  COURT. 

FRANKLIN   CARPENTER   agt.  RANDEL    W.-  ROBERTS   and 
ROBERTS'  MANUFACTURING  COMPANY. 

Stockholder's  action  against  a  trustee  for  property  of  a  corporation  converted 
by  him  to  his  own  use  —  Parties. 

A  stockholder  of  a  corporation  may  maintain  an  action  in  his  own  name, 
and  in  the  behalf  of  all  others  similarly  situated,  to  recover  of  a  trustee 
property  of  the  corporation  which  the  trustee  has  converted  to  his  own 
use,  the  corporation  being  made  a  party  defendant. 

Special  Term,  October,  1878. 

DEMURRER  to  complaint. 

• 

Royal  S.  Crane,  for  demurrer. 
H.  F.  Averill,  opposed. 

VAN  YORST,  J. —  Greavs  agt.  Gouge  (69  N~.  Y.,  154)  jus- 
tifies this  action  in  the  form  in  which  it  is  brought  (S.  C.,  49 
How.  P.  E.,  79 ). 

The  plaintiff  sues  not  only  for  himself  but  also  in  behalf 
of  all  other  stockholders. 

The  corporation,  of  which  the  defendant  Roberts  is  a  trus- 
tee, and  the  money  and  property  of  which  he  has  converted 
to. his  own  use,  declines,  upon  application  of  the  plaintiff  a 
stockholder,  to  bring  an  action  for  its  recovery,  and  it  is  made 
a  defendant. 

Under  such  circumstances,  the  plaintiff,  a  stockholder,  is 
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justified  in  bringing  an  action,  for  himself,  and  all  others 
similarly  situated,  to  obtain  appropriate  redress,  in  the  form 
in  which  this  action  is  brought. 

It  would  be  a  reproach  to  the  administration  of  justice  and 
equity,  if  there  was  no  remedy  for  wrongs  of  this  nature. 

Fortunately  there  is  (Russel  agt.  Wdkefield,  L.  R.,  20 
Equity,  474 ;  Allen  agt.  The  New  Jersey  /So.  R.  R.  Co.,  49 
How.  Pr.  JR.,  14  and  cases  cited ). 

The  decree,  if  this  cause  goes  to  final  judgment,  will  ade- 
quately protect  all  interests. 

The  defendants  argue  that  the  complaint  discloses  no 
special  damage  to  the  plaintiff.  The  damage  to  the  plaintiff, 
and  the  other  stockholders,  appears  in  the  fact  alleged,  that 
the  assets  of  the  corporation  have  been  taken  by  the  defend- 
ant Roberts  and  converted  to  his  own  individual  use,  illegally, 
wrongfully  and  fraudulently.  This  is  a  direct  injury  to  all 
the  stockholders,  and  they  can  only  be  made  good  through  a 
recovery  to  them,  or  to  the  corporation,  of  the  amount  of  the 
property  so  illegally  converted. 

There  should  be  judgment  for  the  plaintiff  on  the  demurrer, 
with  liberty  to  the  defendant  to  answer  on  payment  of  costs. 
VOL.  LVI  28 
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N.  Y.  COMMON  PLEAS. 
JOHN  FISCHER  agt.  JOHN  RAAB  et  aL 

rotion  to  punish  for  contempt  for  non-payment  of  referee's  fees  under  stipu- 
lation and  order  of  the  court  —  when  referee's  certificate  sufficient  —  Service 
of  papers  in  contempt  proceedings  —  Demand  of  fees —  Code  of  Civil  Pro- 
cedure, section  14. 

Where  a  party  in  a  proceeding  agrees  in  open  court  to  pay  the  expenses  of 
a  reference  in  a  certain  event,  and  the  event  on  which  his  liability 
depends  occurs  and  he  is  ordered  to  pay  and  refuses,  giving  no  reason, 
he  may  be  punished  as  for  a  contempt  under  section  14,  subdivision  3  of 
the  Code  of  Civil  Procedure. 

When  a  referee  certifies  to  a  certain  fact  which  was  sworn  to  on  the 
reference  before  him,  such  certificate  is  sufficient  and  proper. 

Service  of  an  order  requiring  a  party  to  pay  and  to  show  cause,  in  default 
thereof,  why  he  should  not  be  punished  for  contempt,  is  properly  made 
on  him  personally.  If  he  cannot  be  found  it  may  be  served  on  his 
attorney.  A  demand  is  not  necessary  in  addition  to  the  service  of  the 
order  requiring  him  to  pay. 

Special  Term,  November,  1878. 

THE  plaintiff,  with  some  eighty  others,  was  a  member  of  an 
unincorporated  German  benevolent  society  known  as  "  Die 
Krawken  Unterstiitzungs  Verein  Deutsche  Treu  und  Ewng- 
Iceit"  which  being  translated  into  English  means,  "  The  Sick 
Benevolent  Society  German  Faith  and  Unify;"  becoming 
dissatisfied  he  brought  an  action  in  the  court  of  common  pleas 
for  a  dissolution  of  the  society,  and  obtained  a  preliminary 
injunction  against  the  officers  of  the  society  with  an  order  to 
show  cause  why  the  same  should  not  be  made  perpetual  and 
for  the  appointment  of  a  receiver  of  the  property  and  funds 
of  the  society.  On  the  motion  to  continue  the  injunction 
and  for  the  appointment  of  a  receiver,  forty-two  of  the 
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defendants,  who  were  represented  by  J.  C.  Julius  Langbein, 
Esq.,  in  opposition  thereto,  produced  an  affidavit  signed  and 
sworn  to  by  them  to  the  effect  that  the  plaintiff  made  a 
motion  at  a  meeting  of  the  society  to  dissolve  the  society,  and 
then  at  a  subsequent  meeting  the  plaintiff  also  made  a  motion 
to  "  overthrow  "  and  cancel  his  former  motion,  "  and  that  the 
society  continue  as  before"  As  the  effect  of  the  last  motion 
would  estop  the  plaintiff  in  his  action,  this  affidavit  was 
impeached,  the  plaintiff  contending  that  the  forty-two  defend- 
ants, being  Germans,  did  not  understand  what  they  had  sworn 
to,  and  that  the  fact  was  that  the  plaintiff  did  not  make  the 
second  motion,  but  that  the  same  was  made  by  some  other 
member  of  the  society.  The  plaintiff  desiring  a  reference 
as  to  this  disputed  question  of  fact,  judge  JOSEPH  P.  DALY 
referred  the  matter  to  judge  John  A.  Dinkel  "  to  determine 
and  report  upon  such  fact  with  all  convenient  speed"  and  by 
said  order  of  reference  it  was  provided  that,  "  the  plaintiff 
to  pay  the  expenses  of  said  reference  unless  the  said  forty-two 
defendants,  or  a  majority  of  them,  shall  testify  upon  said 
reference  that  they  did  not  make,  for  the  purpose  of  their 
said  affidavit,  the  statement  that  plaintiff  made  the  motion 
aforesaid,  in  which  case  the  defendants  represented -by  Mr. 
Langbein  shall  pay  such  expenses"  The  referee  after  hear- 
ing testimony,  for  nearly  three  months,  made  his  report  in 
favor  of  the  forty-two  defendants  and  reported,  that  under 
the  order  of  reference,  the  plaintiff  must  pay  the  referee's 
fees  amounting  to  the  sum  of  $130 ;  upon  this  fact  being 
shown  to  judge  DALY,  an  order  was  made  that  the  plaintiff  pay 
the  fees  of  the  referee  within  three  days,  or  show  cause  why  he 
should  not  be  committed  for  contempt.  The  fees  not  being 
paid,  an  order  was  made  that  a  commitment  issue,  and  the 
plaintiff  Was  locked  up  in  Ludlow  street  jail. 

Henry  Wehle,  Charles  Goldzier  and  Edward  Grosse,  for 
plaintiff. 

George  F.  &  J.  C.  Julius  Langbein,  for  defendants. 
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J.  F.  DALY,  J.  —  Plaintiff  having  moved  for  a  temporary 
injunction,  which  motion  was  opposed  by  defendants,  an  issue 
was  raised  upon  the  affidavits  as  to  whether  plaintiff  had  not, 
at  a  meeting  of  the  society  of  which  he  and  defendants  were 
members,  held  May  6,  1878,  made  a  motion  to  cancel  or 
"  overthrow  "  the  proceedings  of  a  prior  meeting,  held  April 
28,  1878,  and  continue  the  society.  As  the  effect  of  such  a 
motion  by  plaintiff  would  estop  him  from  claiming,  as  he  did 
on  the  application  for  an  injunction,  that  the  society  was  dis- 
solved, both  parties  desired  me  to  refer  the  question  of  fact 
to  a  referee ;  the  question  as  to  who  should  pay  the  expenses 
of  the  reference  was  then  discussed.  The  plaintiff's  counsel 
had  charged  that  the  forty-two  defendants,  who  made  affida- 
vits on  the  motion  against  him,  being  German,  unacquainted 
with  the  English  language,  were  misled  in  signing  and  swear- 
ing to  their  affidavits  containing  the  averment  that  he  made 
the  motion  imputed  to  him  at  the  society  meeting,  and  the 
truth  or  falsity  of  his  charge,  it  was  agreed  should  determine 
whether  he  should,  or  should  not,  pay  the  referee's  fees  ;  if 
the  forty-two  defendants,  or  a  majority  of  them,  swore  that 
they  made  the  statement  which  appeared  in  their  affidavits,  he 
was  to  pay  the  fees;  an  order  of  reference  containing  that 
provision,  in  substance,  was  thereupon  entered  by  consent. 

The  reference  proceeded  to  a  determination  by  the  referee 
who  gave  a  written  notice  and  certificate  that  his  report  was 
ready  for  delivery,  and  that  it  was  in  favor  of  defendants,  and 
that  a  majority  of  the  forty-two  defendants  testified  before 
him  that  they  did  make,  for  the  purpose  of  their  affidavit, 
the  statement  that  plaintiff  made  the  motion  at  the  society 
meeting  imputed  to  him  ;  that  the  fees  of  the  referee  were 
$130,  and  that  plaintiff  was  required  pursuant  to  the  order  to 
pay  the  fees. 

I  made  an  order  upon  this  certificate  and  notice  and  the 
affidavit  of  defendants'  attorney  requiring  the  plaintiff  to  pay 
to  the  referee  his  fees  within  three  days  or  show  cause  why 
he  should  not  be  committed  and  the  injunction  vacated  and 
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the  motion  for  injunction  and  the  appointment  of  a  receiver 
denied  and  his  proceedings  stayed  until  such  fees  were  paid. 

The  order  and  certificate  and  notice  and  affidavit  were  served 
upon  plaintiff  personally  as  directed  by  the  order.  The  plain- 
tiff appeared  by  his  attorney  of  record  and  objected : 

1st.  That  this  application,  so  far  as  it  related  to  the  injunc- 
tion and  receiver,  could  only  be  made  upon  the  referee's 
report  on  the  question  submitted  to  him,  and  upon  notice  to 
defendants  demanding  affirmative  relief,  i.  e.r  upon  plaintiff's 
moving  on  the  referee's  report. 

2d.  That  no  contempt  is  alleged  and  plaintiff  cannot  be 
punished. 

3d.  No  demand  of  the  fees  has  been  made ;  that  the  plain- 
tiff is  not  required  to  pay  the  fees. 

4th.  That  the  court  can  take  no  notice  of  the  report  until 
it  is  filed. 

5th.  That  the  order  to  show  cause  why  plaintiff  should  not 
be  punished  for  contempt  should  be  served  on  his  attorney, 
and  that  this  has  not  been  done. 

Plaintiff  does  not  deny  that  a  majority  of  the  forty-two 
defendants  have  sworn  that  they  made  the  statement  which 
appears  in  their  affidavits.  He  objects  only  to  the  mode  in 
which  notice  of  the  fact  is  brought  to  the  court. 

I  deem  the  proof  of  the  fact  sufficient  and  proper.  The 
referee  certifies  to  it  and  it  is  not  denied. 

Service  of  the  order  requiring  plaintiff  to  pay,  and  to  show 
cause  in  default  thereof  why  he  should  not  be  punished  for 
contempt,  was  properly  made  on  plaintiff  personally  '(Albany 
City  Bank  agt.  Schermerhorn,  9  Paige,  372).  If  he  could 
not  be  found  it  might  be  served  on  his  attorney  (Pitt  agt. 
Davison,  37  N.  Y.,  35).  The  object  is  to  give  notice  to  the 
party  proceeded  against.  He  has  suffered  nothing  by  the 
failure  to  serve  his  attorney  as  well  as  himself.  His  attorney 
appeared,  on  the  return  of  the  order  to  take  the  objections 
above  specified,  on  plaintiff's  behalf.  Demand  of  the  fees 
was  not  necessary  in  addition  to  the  service  of  the  order 
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demanding  him  to  pay.  The  order  to  pay  not  having  been 
complied  with  the  party  may  be  punished  as  for  a  contempt 
(Code,  sec.  14,  sul.  3).  The  party  has  had  his  opportunity  to 
be  heard.  The  amount  of  fees  is  not  disputed.  The  rate  of 
compensation  to  the  referee  was  agreed  upon  on  the  reference. 

I  am  disposed  to  grant  the  order  for  commitment  as  prayed 
for.  The  plaintiff  applied  for  this  reference  and  stipulated 
to  pay  the  expenses  of  it,  if  it  turned  out  that  the  defendants 
had  understandingly  made  the  affidavits  presented  on  the 
motion.  Knowing  the  expense  and  vexation  to  parties  of 
references  to  determine  disputed  facts  arising  in  the  course 
of  a  motion,  I  endeavored  to  dissuade  counsel  from  this 
course,  but  the  course  was  taken  upon  the  strict  agreement 
as  to  paying  the  expense  which  is  embodied  in  the  order  of 
September  17,  1878,  directing  the  reference. 

It  now  appears  that,  after  a  most  bitter  contest  before  the 
referee,  the  fact  upon  which  plaintiff's,  liability  for  the  fees 
depends  is  found  against  him ;  whereupon  he  simply  disre- 
gards the  matter,  neglects  to  take  up  the  report,  and  is 
proceeding  to  press  his  cause  for  trial  at  the  equity  term 
without  reference  to  the  motion  for  injunction  and  receiver, 
or  the  questions  referred  for  determination.  Justice  requires 
that  he  should  be  held  to  his  stipulation.  He  agreed  to  pay 
the  expenses  of  the  reference  in  a  certain  event ;  his  agree- 
ment was  embodied  in  the  order  of  reference,  the  event  upon 
which  his  liability  depends  occurs  ;  he  is  ordered  to  pay  and 
he  refuses,  giving  no  reason.  A  commitment  should  issue 
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SUPKEME  COURT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel.  JOHN 
FISCHER  agt.  BERNARD  REILLY  of  the  city  and  county 
of  New  York. 

Habeas  corpus  proceedings  —  Power  of  court  of  common  pleas  to  commit  for 
contempt  for  non-payment  of  expenses  of  reference. 

The  power  of  the  court  of  common  pleas  to  commit  a  party  who  desired 
a  reference  for  a  particular  purpose,  which  was  granted  on  his  stipulat- 
ing to  pay  referee's  fees  in  a  certain  contingency,  and  then  refusing  or 
declining  to  pay  them,  not  doubted. 

Special  Term,  December,  1878. 

THE  plaintiff  was  committed  by  the  common  pleas  for  con- 
tempt for  the  refusal  to  pay  certain  fees  of  a  referee  which 
he  had -stipulated  to  pay  in  a  certain  contingency.  The  plam- 
tiff  thereupon  procured  a  writ  of  habeas  corpus  from  judge 
BRADY,  in  the  supreme  court,  alleging  in  his  petition  that 
•"'udge  DALY  had  no  jurisdiction  to  issue  the  commitment ; 
Jiat  he  was  not  charged  before  the  judge  with  the  commis- 
sion of  any  contempt  of  court,  or  any  act  for  which  a  com- 
mitment can  issue. 

Henry  Wehle,  Charles  Goldzier  and  Edward  Grosse,  for 
plaintiff,  relator. 

Vanderpoel,  Green  &  Gumming,  for  sheriff. 

George  F.  &  J.  C.  Julius  Langbein,  for  defendants, 
respondents. 
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BKADY,  J.  —  I  have  examined  the  matter  and  my  conclusion 
is  that  the  relator  is  not  entitled  to  his  discharge.  The  cause 
of  the  commitment  sufficiently  appears  in  the  warrant,  and  the 
order  upon  which  it  is  founded,  and  to  which  it  refers,  shows, 
in  detail,  the  circumstances  leading  to  the  imposition  of  the 
fine. 

The  relator  desired  a  reference  for  a  particular  purpose  and 
it  was  granted  on  his  stipulating  to  pay  the  referee's  fees  in  a 
certain  contingency.  The  event  occurred  and  then  the  court 
directed  the  payment  of  the  fees  in  accordance  with  the  com- 
pact made.  He  refused  or  declined  to  pay,  and  for  this 
contempt  was  committed.  The  power  of  the  court  to  commit 
under  the  circumstances  I  do  not  doubt.  The  expensive 
process  was  adopted  as  a  favor  to  the  relator  on  his  promise 
to  pay  and  he  was  bound  to  keep  it. 

Writ  dismissed  with  costs  and  prisoner  remanded. 
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SUPREME  COURT. 

SAMUEL  H.  RANDALL  agt.  JAMES  H.  SACKET  and  another. 

Survivorship  of  liability  —  Contract  that  of  sureties  —  Code  of  Civil:  Prefecture, 

section  758. 

There  is  nothing  necessarily  retrospective  in  section  758  of  the  Code  of 
Civil  Procedure,  and  the  provision,  that  "  the  estate  of  a  person  or  party 
jointly  liable  on  contract  with  others  shall  not  be  discharged  by  his 
death,"  applies  only  to  future  contracts. 

Previous  to  the  adoption  of  this  section  of  the  new  Code  the  rule  was  that 
where  the  contract  was  that  of  sureties  and  joint,  upon  the  death  of 
one  of  such  sureties  his  estate  was  absolutely  discharged. 

The  rule  as  to  the  primary  liability  of  the  survivor  is  not  changed  by  this 
section.  It  is  not  in  the  power  of  the  legislature  to  extend  the  obliga- 
tion. Nor  will  such  an  intention  be  imputed  to  the  legislature  if  it  can 
be  avoided. 

It  might  be  necessary  to  bring  in  the  'representatives  where  the  survivor 
was  insolvent,  and  the  plaintiff  asked  to  proceed  against  them  as  in 
equity,  or  where  the  action  was  originally  of  an  equitable  character,  or 
where  the  liability  was  several  as  well  as  joint,  but  where  the  action 
could  not  have  been  brought  against  the  survivor  together v with  the 
personal  representatives  of  the  deceased,  that  is,  as  an  ordinary  action 
at  law,  without  an  averment  of  inability  to  procure  satisfaction  from 
the  survivor,  it  would  be  improper  to  substitute  and  join  as  defendants 
the  executor  of  a  deceased  party. 

Special  Term,  November,  1878. 

MOTION,  under  section  758  of  the  Code  of  Civil  Procedure, 
for  continuance  of  action  against  executors  of  defendant 
Sackett. 


Plaintiff  in  person,  for  motion. 

JV.  B.  Hoxie,  for  defendant,  opposed. 
VOL.  LVI  29 
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BARRETT,  J.  —  (1.)  The  contract  was  that  of  sureties  and  it 
was  joint.  Upon  the  death  of  one  of  such  sureties  his  estate, 
by  the  law  existing  at  the  time  of  entering  into  the  obliga- 
tion, was  absolutely  discharged  (  Wood  agt.  Fiske,  63  N.  Y., 
245).  This  rule  was  engrafted  upon  the  contract  precisely 
as  though  it  had  been  written  therein  (fifcCracken  v.  Hay- 
ward,  2  How.  [  U.  &],  612  ;  Ogden  agt.  Saunders,  12  Wheat.* 
213),  and  it  was  not  in  the  power  of  the  legislature  to  extend 
the  obligation  (Same  cases]. 

This  was  expressly  held  by  Mr.  justice  NELSON  in  Fielden 
agt.  Lahens  (6  Blatch.,  524),  a  case  very  similar "  to  the 
present. 

Nor  will  such  an  intention  be  imputed  to  the  legislature  if 
•it  can  be  avoided  (Berley  agt.  Ram/packer,  5  Duer,  183  ; 
Jackson  agt.  Van  Zandt,  12  Johns.,  169  ;  Hackley  agt. 
Sprague,  10  Wend.,  114 ;  Palmer  agt.  Conly,  4  Denio,  374, 
and  2  Comst.,  182  ;  Dash  agt.  Van  Kleck,  7  Johns.,  377). 

There  is,  in  fact,  nothing  necessarily  retrospective  in  sec- 
tion 758  of  the  Code  of  Ciril  Procedure,  and  full  effect  can 
be  given  to  the  provision,  that  "  the  estate  of  a  person  or  party 
jointly  liable  on  contract  with  others  shall  not  be  discharged 
by  his  death,"  by  making  it  applicable  to  future  contracts. 

This  provision  does  not,  as  claimed,  merely  go  to  the 
remedy  but  very  clearly  affects  the  liability.  As  was  said  in 
York  agt.  Peck  (14  Barb.,  648),  the  principle  of  non-liability 
does  not  result  from  any  difficulty  attending  the  procedure 
but  "  from  the  form  of  the  contract.  The  parties  have  so 
contracted.  It  would  add  to  the  liability  which  the  parties 
have  Tnj  their  contract  assumed  to  make  the  estate  of  the 
deceased  liable.''' 

(2.)  There  is  another  objection  to  this  motion,  and  that  is, 
that  the  section  does  not  change  the  rule  as  to  the  primary 
liability  of  the  survivor.  If  this  action  were  to  proceed  as  at 
law  against  the  survivor  and  the  representatives  of  the 
deceased  it  would  involve  the  practical  inconvenience  of  a 
judgment,  personal  against  the  one  and  de  bonis  testatwi* 
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against  the  other.  This  would  be  improper  ( Union  JBank 
agt.  Mott,  27  N.  IV 136;  Gardner  agt.  Walker,  22  How. 
Pr.,  405).  The  plaintiff  here  does  not  ask  to  revive  as  in 
equity  against  the  executors,  leaving  the  survivor  in,  merely 
as  a  necessaiy  party  with  an  averment  of  his  insolvency.  He 
simply  asks  to  proceed  as  at  law,  substituting  the  executors 
for  the  deceased  and  leaving  the  pleadings  as  they  are.  All 
that  the  section  says  is,  that  the  estate  shall  not  be  discharged. 
That  leaves  the  case  as  though  the  sureties  were  ordinary 
joint  debtors  bound  for  the  debt,  irrespective  of  the  joint 
obligation,  and,  consequently,  with  a  liability  in  equity  against 
the  representatives  of  the  deceased  after  exhausting  the  legal 
remedy  against,  or  averring  the  insolvency  of,  the  survivor. 

The  context  favors  this  construction,  as  it  is  further  pro- 
vided that  the  court  may  (not  " rmist"  a  word  so  frequently 
used  in  this  new  Code)  bring  in  the  proper  representatives, 
"  ichen  it  is  necessary  so  to  do,  for  the  proper  disposition  of 
the  matter  y  "  and,  also,  that  where  the  liability  is  several  as 
well  as  joint  the  court  may  direct  a  severance  and  permit  the 
personal  and  representative  phases  of  the  case  to  proceed 
separately.  It  may  be  necessary  to  bring  in  the  representa- 
tives where  the  survivor  is  insolvent  and  the  plaintiff  asks  to 
proceed  against  them  as  in  equity,  or  where  the  action  wan 
originally  of  an  equitable  character, 'or  where  the  liability  is 
several  as  well  as  joint,  but  scarcely  otherwise.  As  the  action 
could  not  have  been  brought  against  the  survivor  together 
with  the  personal  representative^  of  the  deceased,  that  is,  as 
an  ordinary  action  at  law,  without  any  averment  of  inability 
to  procure  satisfaction  from  the  survivor,  it  would  be  improper 
to  substitute  and  join  as  defendants  the  executors  of  Sacket 
(Hauck  agt.  Craighead,  67  N.  F.,  436). 

The  motion  must,  therefore,  be  denied,  with  ten  dollars 
costs. 
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N.  Y.  COMMON  PLEAS. 
OVIDE  DUPRE  as  trustee  for  CLARA  REIN  agt.  PHILIP  REIN. 

Trustee  of  an  express  trust —  Code  of  Civil  Procedure,  §  449 —  Validity  oj 
agreement  between  husband  and  trustee  of  wife  —  Complaint  —  Demurrer  — 
Parties. 

4 

Where  the  defendant  and  his  wife  entered  into  articles  of  separation 
whereby  the  defendant  agreed  with  her  and  plaintiff,  as  her  trustee, 
that  defendant  and  his  wife  should  live  separate  and  apart,  and  in  con- 
sideration of  the  premises  defendant,  among  other  things,  agreed  to 
pay,  or  cause  to  be  paid,  to  the  plaintiff,  as  such  trustee,  twenty-five 
dollars  per  week  for  the  support  and  maintenance  of  his  wife,  the 
trustee  covenanting  and  agreeing  with  the  defendant  to  indemnify  and 
bear  him  harmless  from  all  debts  of  said  wife  contracted,  or  to  be  con- 
tracted, by  her  or  on  her  account,  each  of  the  parties  being  bound  by 
mutual  covenants  to  carry  out  the  agreement ;  in  an  action  by  the 
trustee  against  the  husband  to  recover  the  sum  of  $3,825  balance  of 
unpaid  weekly  installments: 

Held,  that  the  contract  with  plaintiff  was  for  the  benefit  of  another  and 
constituted  him  a  trustee  of  an  express  trust  within  the  meaning  of 
section  449  of  the  Code  of  Civil  Procedure.  He  alone  would  be  liable 
to  the  husband  for  the  'wife's  breach  of  covenants,  and  the  action  is 
properly  brought  in  his  name. 

In  articles  of  separation  between  husband  and  wife,  through  the  inter- 
vention of  a  trustee,  the  covenant  on  the  part  of  the  husband  to  pay  a 
stipulated  sum  for  her  support,  and  that  of  her  trustee  to  indemnify 
the  husband  from  liability  for  her  debts,  are  not  illegal  or  contrary  to 
public  policy. 

A  complaint  in  such  an  action  which  simply  sets  forth  the  agreement  in 
extemo  and  declares  a  breach  of  it  for  failure  to  pay  is  not  good  plead- 
ing. As  the  law  only  tolerates  such  an  agreement  when  it  can  be 
enforced  by  a  third  person  acting  in  behalf  of  the  wife,  all  facts,  by 
"way  of  inducement,  should  be  pleaded  to  enable  the  court  to  decide 
whether  or  not  a  prima  facie  case  is  presented 
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Special  Term,  December,  1878. 
George  E.  Home,  for  demurrant. 
Dupre  da  Veicht,  opposed. 

LARREMORE,  J. —  The  complaint  avers  that,  on  September 
21,  1874, the  defendant  and  Clara  Rein, his  wife,  entered  into, 
articles  of  separation,  which  are  set  forth  in  full,  whereby  the 
defendant  agreed  with  her  and  Dupre,  as  her  trustee,  that 
defendant  and  his  wife  should  live  separate  and  apart,  and  in 
consideration  of  the  premises,  defendant,  among  other  things, 
agreed  to  pay  or  cause  to  be  paid  to  the  plaintiff,  as  such 
trustee,  twenty-five  dollars  per  week  for  the  support  and 
maintenance  of  his  wife.  The  trustee  covenanted  and  agreed 
with  the  defendant  to  indemnify  and  bear  him  harmless  from 
all  debts  of  said  wife  contracted^  or  to  be  contracted,  by  her 
or  on  her  account.  Each  of  the  parties  were  bound  by  mutual 
covenants  to  carry  out  the  agreement.  It  was  further  averred 
that,  although  demand  has  been  made  therefor,  only  three 
weekly  installments  have  been  paid,  and  that  there  is  due  to 
the  plaintiff,  as  such  trustee,  the  sum  of  $3,825,  for  which 
he  demands  judgment,  with  interest  and  costs.  . 

The  defendant  demurs  on  the  following  grounds : 

1st.  Defect  of  parties  plaintiff. 

2d.    That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  first  ground  must  be  overruled.  The  contract  with 
plaintiff  was  for  the  benefit  of  another.  This  constituted 
him  a  trustee  of  an  express  trust  ( Sec.  449,  Code  Civil 
Procedure ).  He  alone  would  be  liable  to  the  husband  for 
the  wife's  breach  of  covenants  ( Bishop  on  Marriage  and 
Divorce,  sec.,  647  ),  and  the  action  is  properly  brought  in  his 
name  ( Parsons  on  Contracts,  8.  357 ;  Fenner  agt.  Lewis, 
10  John.,  38 ;  Nichols  agt.  Palmer,  5  Day,  47  Conn. ; 
Goddard  agt.  Beebe,  4-  Greene,  350  [Iowa]  ;  Dunning  agt. 
Williams,  26  Conn.,  226  ). 
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The  second  ground  of  demurrer  puts  at  issue  both  the 
validity  of  the  agreement  and  the  sufficiency  of  the  allega- 
tions of  the  complaint. 

The  courts  have  never  recognized  nor  countenanced  any 
agreement  between  husband  and  wife  that  seeks,  independent 
of  the  statute,  to  effect  a  practical  dissolution  of  the  marriage 
relation.  But  the  obligation  of  the  husband  to  support,  and 
the  trustee  to  indemnify,  as  provided  in  this  agreement,  has 
been  repeatedly  upheld  by  express  judicial  sanction  when 
there  has  been  a  present  and  actual  separation. 

I^ord  BROUGHAM  recognized  this  doctrine  in  Warrender  agt. 
Warrender  ( 2  Clark  <&  Finnelly,  527 ),  and  other  English 
authorities  maintain  it  ( Elsworthy  agt.  Bird,  2  Simon  & 
Stuart,  372 ;  Wilson  agt.  Wilson,  31  Eng.  Law  &  Eq.,  29  ; 
1  House  of  Lords'1  Cases,  538  ;  5  House  of  Lords'1  Cases,  40  ; 
Jee  agt.  Thurlow,  2  Barn.  <&  Cress.,  547 ;  Westmeath  agt. 
Salisbury,  5  Bligh.  [N.  S.~],  *339  ). 

In  Worrall  agt.  Jacob  (  5  Merw.,  256 )  the  master  of  the 
rolls  held  it  as  settled  law  that  the  courts  would  enforce  such 
an  agreement.  To  the  same  effect  is  Fletcher  agt.  Fletcher 
(  2  Cox,  99 ).  In  Elsworthy  agt.  Bird  ( supra )  the  vice-chan- 
cellor held  that,  as  the  agreement  contained  an  engagement 
on  the  part  of  the  trustees  to  indemnify  the  husband  from 
his  wife's  debts,  in  consideration  of  his  stipulation  to  pay  her 
fifty  pounds  a  year,  the  court  would  enforce  the  stipulation. 

It  is  unnecessary  to  encumber  the  record  with  the  citation 
of  authorities  in  the  different  states  which  uphold  the  same 
theory.  It  will  best  serve  my  purpose  to  refer  to  decisions  in 
this  state  in  support  of  the  proposition  already  advanced 
( Heyer  agt.  Burger,  1  Hoff.,  I ;  Champlin  agt.  Champlin, 
1  Hoff.,  55  ;  .Carson  agt.  Murray,  3  Paige,  483  ;  Rodgerszgi. 
Rodger s,  4  Paige,  516;  Calkins  agt.  Calkins,  22  Barb.,  97  ; 
Simmons  agt.  McElvain,  26  Barb.,  419  ;  Crapsey  agt. 
McKinney,  30  Paige,  47 ;  Wallace  agt.  Bassett,  41  Barb.,  92  ; 
Anderson  agt.  Anderson,  1  Edwards  Ch.,  380). 

From  the  cases  cited  the  conclusion  follows  that  in  articles 


NEW  YORK  PRACTICE  REPORTS.  231 

Dupre  agt.  Rein. 

< 

of  separation  between  husband  and  wife,  through  the  inter- 
vention of  a  trustee,  the  covenant,  on  the  part  of  the  husband, 
to  pay  a  stipulated  sum  for  her  support,  and  that  of  her  trus- 
tee to  indemnify  the  husband  from  liability  for  her  debts,  are 
not  illegal  or  contrary  to  public  policy.  The  remaining  ques- 
tion is  the  sufficiency  of  the  allegations  of  the  complaint  to 
constitute  a  cause  of.  action. 

The  plaintiff  has  treated  the  agreement  in  question  as  an 
instrument  for  the  payment  of  money  only  (  Code,  sec.,  534  ). 
Upon  this  point  I  think  he  has  misapprehended  the  spirit  and 
intention  of  the  statute.  The  contract,  on  the  part  of  the 
husband,  to  pay  for  the  support  of  his  wife  was  environed  by 
conditions  precedent  or  concurrent,  which  constituted  the 
consideration  of  the  contract.  To  set  forth  an  agreement  of 
this  character  in  extenso  and  declare  a  breach  of  it  for  failure 
to  pay  is  not  good  pleadftig.  It  does  not  appear  that  the  con- 
templated separation  ever  took  place  (  Carson  agt.  Murray, 
supra ). 

As  the  law  only  tolerates  such  an  agreement  when  it  can  be 
enforced  by  a  third  person  acting  in  behalf  of  the  wife 
(4  Paige,  516),  all  facts  by  way* of  inducement  should  be 
pleaded  to 'enable  the  court  to  decide  whether  or  not  &prima 
facie  case  is  presented.  Upon  this  branch  of  the  demurrer 
the  defendant  must  prevail,  with  leave  to  plaintiff  to  amend 
his  complaint  on  payment  of  costs.  Upon  the  other  issues  of 
the  case,  the  demurrer  is  overruled,  with  leave  to  the  defend- 
ant to  answer  on  payment  of  costs. 


232  NEW  YORK  PRACTICE  REPORTS. 


Field  agt.  Gibson. 


SUPREME  COURT. 

HECKSON  "W.  FIELD  agt.  VIRGINIA  E.  A.  GIBSON,  as  executrix 
of  the  last  will  and  testament  of  RICHARD  P.  GIBSON, 
deceased. 

Foreign  executors  —  actions  at  law  and  in  equity. 

Foreign  executors  are  not  recognized  in  their  official  capacity  by  domestic 
courts  of  law,  and  they  cannot  be  sued  therein  as  such.  They  may, 
however,  be  proceeded  against  in  equity  under  certain  circumstances, 
and  upon  proper  allegations,  to  prevent  waste  of  property  brought 
within  the  jurisdiction,  and  secure  its  application  to  the  payment  of 
the  debts  of  the  testator  according  to  the  law  of  the  state  whence  they 
derived  their  authority. 

Special  Term,  October,  1878. 

DEMURRER  to  complaint.  The  ground  of  demurrer  was 
that  the  court  has  not  jurisdiction  of  the  defendant,  as  execu- 
trix, &c.,  nor  of  the  cause  of  action  against  her,  as  executrix, 
&c.,  &c. 

Dailey  &  Perry,  for  defendant. 
Jackson  &  Henry,  opposed. 

VAN  VORST,  J. —  This  is  an  action  for  the  recovery  of  rent 
due  by  the  terms  of  a  lease.  The  defendant  is  prosecuted  as 
executrix'of  the  last  will  and  testament  of  Richard  P.  Gibson, 
deceased,  who,  in  his  lifetime,  executed  the  lease  under  which 
the  rent  accrued. 

The  complaint  alleges,  that  the  defendant,  by  an  order  or 
determination  of  the  surrogate  of  Monmouth  county,  in  the 
state  of  New  Jersey,  duly  made,  was,  on  the  16th  day  of  March, 
1875,  appointed,  and  now  is,  the  executrix  of  the  will  of  the 
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deceased,  Richard  P.  Gibson,  and  as  such  took  possession  of 
the  premises  which  plaintiff  had  leased  to  the  decedent. 

It  is  a  general  rule  of  law,  that  foreign  executors  are  not 
recognized  in  their  official  capacity  by  domestic  courts  of  law, 
and  cannot  be  sued  therein  as  such  (  Campbell  agt.  Tousey* 
7  Cowen  R.,  64 ;  Vermilya  agt.  Beatty,  6  Barb.,  429 ; 
2  Kent's  Cam.,  432,  note  C './  Leomard  agt.  Putnam,  51  N.  II., 
106 ;  Metcalf  agt.  Clark,  41  Barb.,  45  ;  Dolittle  agt.  Lewis, 
7  John.  Chy.,  45). 

I  am,  however,  referred  by  the  learned  counsel  for  the 
plaintiff  to  Gulick  agt.  Gulick  (  33  Barb.,  92  ),  as  an  author- 
ity which  sustains  this  action.  But  it  is  to  be  borne  in  mind 
that  this  action  is  at  law  to  recover  upon  an  obligation  of  the 
testator  ;  no  equitable  relief  is  sought,  but  a  money  judgment 
only  is  demanded. 

Gulick  agt.  Gulick  was  an  action  in  equity,  in  which  the 
defendants  were  asked  to  account  and  pay  the  avails  of  certain 
property,  which  had  been  received  and  converted. 

The  property  had  been  brought  within  this  jurisdiction. 

BOCKES,  J.,  in  Metcalf  agt.  Clark  ( supra ),  in  alluding  to 
Gulick  agt.  Gulick,  notices  the  fact  that  it  was  an  action  in 
equity. 

Actions  in  equity  have  been  entertained,  within  this  juris- 
diction, against  foreign  executors  who  have  brought,  or  had, 
in  this  state,  property  of  the  testator  to  prevent,  upon  proper 
allegations,  its  waste,  and  secure  its  application  to  the  pay- 
ment of  the  debts  of  the  testator,  according  to  the  law  of 
the  state  whence  the  executors  derived  their  authority. 

This  has  been  allowed  to  prevent  a  total  failure  of  justice 
(£rownagt.  Brown,  1  Barb.  C.  7?.,  189;  McNamara  agt. 
Dwyer,  7  Paige,  259  ). 

But  when  it  is  sought  to  recover  a  money  judgment  only 
against  a  foreign  executor,  the  creditor  should  be  remitted  to 
the  forum  which  lias  jurisdiction  over  him  in  his  representative 
character.  This  court  has  no  such  jurisdiction,  and  there  should 
be  judgment  for  the  defendant  upon  the  demurrer  with  costs. 
VOL.  LVI  30 
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SUPREME  COURT. 

THE  HURRICANE   PATENT   LANTERN  COMPANY  agt.  EDWARD 
MILLER  &  Co.  and  G.  W.  WOODWARD. 

Trade-mark  —  what  does  not  constitute  an  infringement  of. 

In  a  suit  to  restrain  the  use  of  trade-marks  alleged  to  be  simulated,  if  it 
appears  by  the  testimony  that  the  marks  used  by  the  defendants,  though 
resembling  those  of  the  plaintiffs  in  some  respects,  have  not  deceived 
and  are  not  likely  to  deceive  the  ordinary  mass  of  purchasers  paying  the 
attention  which  such  persons  usually  do  in  buying  the  article  in  ques- 
tion, an  injunction  will  not  be  granted. 

Where  the  alleged  imitation  by  the  defendants  of  the  plaintiffs'  trade- 
mark consisted,  among  other  things,  in  the  directions  for  the  use  of 
the  article,  which  directions  were  identical  with  those  printed  on  the 
plaintiff's  label. 

Held,  that  this  did  not  constitute  an,  infringement  of  the  plaintiffs' 
trade-mark. 

Held,  also,  that  the  words  "tempest"  and  "hurricane"  are  not  to  be 
regarded  as  so  similar  as  to  warrant  the  conclusion  that  the  public  is 
liable  to  be  misled  into  believing  that  the  articles  to  which  these  words 
are  applied  are  of  the  same  manufacture. 

Special  Term,  September,  18T8. 
Mr.  Blanke,  for  plaintiffs. 
Mr.  Betts,  for  defendants. 

LAWRENCE,  J. —  A  perusal  of  the  testimony  in  this  case 
lias  strengthened  the  impression  which  I  formed  upon  the 
trial,  that  the  defendants  have  done  nothing  which  entitles 
the  plaintiffs  to  the  injunction  prayed  for  in  the  complaint. 


NEW  YORK  PRACTICE  REPORTS.  285 

Hurricane  Patent  Lantern  Co.  agt.  Miller  &  Co. 

The  testimony  establishes  to  ray  satisfaction  that  although 
the  defendants  intended  to  manufacture  and  place  upon  the 
market  a  lantern  which  should  possess  essentially  the  same 
features,  as  to  quality  and  character,  as  the  plaintiffs'  lantern, 
they  have  not  been  guilty  of  an  infringement  of  any  of  the 
plaintiffs'  rights.  !Nor  can  I  find  upon  the  evidence  that  in 
point  of  fact  the  public  has  been  deceived,  or  is  likely  to  be 
deceived,  by  the  resemblance  between  the  pictures  of  the  lan- 
terns respectively  shown  upon  exhibits  A  and  B,  attached  to 
the  complaint.  The  language  of  the  two  exhibits  is  identical, 
but  the  plaintiffs  cannot  claim  an  exclusive  right  to  the  use 
of  such  language.  They  can  have  no  copyright  in  it. 

If  the  resemblance  between  the  pictures  of  the  lanterns, 
shown  upon  exhibits  A  and  B,  had  been  so  close  and  striking 
as  to  convince  me  that  the  defendants  intended  to  perpetrate 
a  fraud  upon  the  public,  and  to  represent  their  goods  as  those 
of  the  plaintiffs,  the  fact  that  the  language  of  the  circulars 
was  identical  would  have  been  important. 

But  the  pictures  referred  to  are  so  dissimilar  that  they  can- 
not, in  my  opinion,  be  mistaken  as  intended  to  represent  the 
same  article  by  any  but  the  most  careless  observer.  This 
case,  therefore,  falls  within  the  principles  laid  down  in  Falk- 
inburgh  agt.  Lucy  (American  Trademark  Cases,  pp.  459 
and  460,  and  in  the  cases  there  cited}. 

In  Falkinbiiryh  agt.  Lucy,  as  in  this  case,  the  alleged  imita- 
tion by  the  defendant  of  the  plaintiff's  trade-mark  consisted, 
among  other  things,  in  the  directions  for  the  use  of  the  article, 
which  directions  were  identical  with  those  printed  on  the 
plaintiff's  label,  and  yet  it  was  held  that  this  did  not  constitute 
an  infringement  of  the  plaintiff's  trade-mark  (See,  also,  Tallaptt 
agt.  Moore,  6  Ilun,  106  ).  I  do  not  regard  the  words  "  tem- 
pest "  and  "  hurricane  "  as  so  similar  as  to  warrant  the  con- 
clusion that  the  public  is  liable  to  be  misled  into  believing 
that  the  lamps  are  of  the  same  manufacture. 

Such  being  my  conclusion,  it  follows,  under  all  the  authori- 
ties, that  the  defendants  have  been  guilty  of  no  wrong  of 
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which  the  plaintiffs  can  complain,  and  that  the  plaintiffs  are 
not  entitled  to  the  injunction  which  they  seek  ( See  Tallcott 
agt.  Moore,  6  Hun,  106 ;  Partridge  agt.  Menck,  2  Sand.  Ch., 
622  ;  same  case,  2  Barb.  Ch.,  104,  105  ;  Snowden  agt.  Noah, 
Hopkins  Ch.,  347 ;  and  American  Grocer  Pub.  Assn.  agt. 
Grocer  Pub.  Co.,  51  How.,  404 ).  There  should,  therefore, 
be  judgment  for  the  defendants. 

Findings  may  be  settled  on  five  days'  notice. 
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SUPKEME  COTJET. 

ELLSWORTH  agt.  SMITH  &  BROWN. 

Complaint — dismissal  of,  for  neglect  to  proceed —  Code  of  Civil  Procedure, 
section  822 —  Referee's  refusal  to  proceed  without  his  fees  were  paid  — 
remedy  in  such  case. 

Where  a  cause  was  at  issue  and  had  been  referred  and  several  hearings 
had  been  had  before  the  referee,  when  the  latter  declined  to  appoint 
another  hearing  until  his  fees  were  paid,  the  case  remaining  in  this 
condition  for  over  two  years : 

Held,  that  the  plaintiff  had  unreasonably  neglected  to  proceed  in  the  action, 
and  the  motion  to  dismiss  the  complaint  was  properly  granted. 

It  is  not  a  good  answer  to  the  motion  that  the  defendants  themselves 
might  have  noticed  the  case  for  trial.  The  plaintiff  had  the  affirma- 
tive. He  was  the  actor  until  his  case  was  presented  arid  closed,  and 
was  himself  bound  to  proceed. 

If  a  referee  refuse  to  proceed  in  the  reference  he  may  be  removed  and 
another  appointed  in  his  place. 

It  seems,  that,  on  sufficient  grounds,  the  court  w&uld  require  the  deposit 
of  money  to  meet  the  fees  of  the  referee  before  he  would  be  required  to 
proceed;  but  such  requirement  would  rest  on  something  unusual  and 
peculiar  to  the  particular  case. 

Third  Department,  Ueneral  Term,  November,  1878. 
before  LEARNED,  P.  J.,  BOARDMAN  and  BOCKES,  JJ. 

BOCKES,  J.  —  This  is  an  appeal  from  an  order  made  at  spe- 
cial term,  pursuant  to  section  822  of  the  Code  of  Procedure, 
dismissing  the  complaint  for  want  of  prosecution.  The  order 
was  provisional  and  gave  the  plaintiff  ninety  days'  additional 
time  in  which  to  proceed,  hence  was  unusually  liberal  in  its 
terms. 
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It  appears  that  the  case  was  at  issue  and  had  been  referred 
to  a  referee  to  hear  and  determine  ;  that  several  hearings  had 
been  had  before  the  referee,  when  the  latter  declined  to 
appoint  another  hearing  until  his  fees  were  paid.  The  case 
remained  in  this  condition  for  over  two  years,  when  this 
motion  to  dismiss  the  complaint  was  made. 

"We  are  of  the  opinion  that  the  motion  was  properly  granted. 
There  had  been  an  inexcusable  neglect  on  the  part  of  the 
plaintiff  to  proceed  in  the  action.  Nor  is  it  a  good  answer 
to  the  motion  that  the  defendants  themselves  might  have 
noticed  the  case  for  trial.  The  plaintiff  had  the  affirmative. 
He  was  the  actor  until  his  case  was  presented  and  closed,  and 
was  himself  bound  to  proceed  ( Ray  agt.  Thompson,  8  IIoic.. 
253;  Bowles  agt.  Van  Horn,  11  Abbott,  84;  same  case,  19 
How.,  346  ;  see,  also,  former  and  present  rules  of  the  court}. 
"We  do  not  here  intend  to  hold  that  a  party  may  be  required 
to  pay  a  referee  his  fees  in  advance ;  or  that  any  payment  for 
fees  should  be  made  by  a  party  to  a  referee  until  his  report  or 
decision  is  signed  and  ready  for  delivery.  There  may, 
possibly,  be  cases  where  this  would  be  admissible,  but  they 
can  be  of  rare  occurrence  and,  as  a  rule  of  practice,  such  a 
proceeding  would  be  reprehensible  in  the  extreme.  It  might 
lead  to  great  abuse,  fend  is  suggestive  of  manifest  impropriety. 
If  a  referee  refuse  to  proceed  in  the  reference,  he  may  be 
removed  and  another  appointed  in  his  place.  So,  too,  on  suffi- 
cient grounds,'  the  court  would,  perhaps,  require  the  deposit  of 
money  to  meet  the  fees  of  the  referee  before  he  would  be 
required  to  proceed ;  but  such  requirement  would  rest  on 
something  unusual  and  peculiar  to  the  particular  case.  In  tin- 
case  before  us  the  plaintiff,  in  so  far  as  is  made  to  appear, 
omitted  all  effort  to  bring  the  case  to  a  close  for  a  period 
exceeding  two  years.  He  might  have  moved  for  the  dis- 
charge of  the  referee,  on  the  ground  that  the  latter  declined 
to  entertain  the  reference,  when  all  the  facts  being  made  to 
appear,  the  court  would,  by  a  proper  order,  put  him  in  a 
position  to  proceed,  either  by  superseding  the  referee,  or  by 
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directing  the  deposit  of  his  fees,  in  case  that  should  be  deemed 
right ;  but  the  plaintiff  took  no  steps  whatever  to  bring  the 
case  to  trial.  This  he  could  not  omit  to  do  for  an  unreason- 
able length  of  time.  He  was  bound  to  proceed  with  diligence. 
The  alleged  difficulty  in  the  way  of  proceeding  in  this  case 
was  not  caused  by  the  defendants.  Therefore,  if  any  in  fact 
existed,  it  lay  with  the  plaintiff  to  remove  it.  As  the  case  is 
here  presented,  action  by  the  plaintiff  was  open  to  him,  and 
it  was  his  duty  to  proceed  in  the  case.  This  he  unreasonably 
neglected  to  do. 

The  order  appealed  from  must  be  affirmed,  with  ten 
dollars  costs  of  appeal  and  disbursements  for  printing. 

LEARNED,  P.  J.,  and  BOARDMAN,  J.,  concur. 
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K  Y.  S-UPERIOK  COUKT. 
DUNHAM  agt.  THE  MERCANTILE  MUTUAL  INSURANCE  COMPANY. 

Examination  of  parties  before  trial  —  Non-resident  —  Code  of  Civil  Pro- 
cedure, sections  872-886,  887. 

To  obtain  the  examination  of  a  party  before  trial,  each  requirement  of  the 
Code  must  be  satisfied  in  the  affidavit  upon  which  the  order  is  based. 

Service  upon  the  attorney  only  is  not  always  sufficient  (See  Pake  agt. 
Proal,  54  How.,  93;  Mayer  etal.  agt.  Noll  et  al.,  ante,  214.) 

General  Term,,  November,  1878. 

Before  CURTIS,  Ch.  J.,  SEDGWICK  and  FREEDMAN,  JJ, 

W.  G.  Peckham,  Jr.,  for  appellant.  This  plaintiff,  a  non- 
resident of  the  state  (and  as  such  giving  security  for  costs 
here),  being  in  Canada,  had  no  notice  of  this  proceeding,  and 
no  service  has  been  made  on  him  personally.  A  commission 
was,  on  the  papers,  the  only  proper  way  to  get  this  plaintiff's 
testimony  under  the  new  Code;  it  came  not  under  the  class 
"deposition  within  the  state,"  but  clearly  under  section 
887,  "  depositions  without  the  state."  The  court  could  form 
no  opinion  as  to  whether  the  party  resided  here  or  in  Yoka- 
hama,  unless  his  residence  be  given.  The  whole  matter 
should  fall  on  the  jurisdictional  defects  of  the  non-statement 
of  the  residences  of  plaintiff  and  his  attorney,  and  of  the 
non-statement  as  to  the  name  of  the  attorney  appearing  for 
plaintiff  in  this  cause,  which  left  the  court  powerless  to  judge 
whether  the  attorney  served  had  authority  to  represent  the 
plaintiff.  With  less  reputable  parties  than  the  defendant 
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this  last  omission  would  leave  it  possible  for  unauthorized 
counsel  to  appear  by  collusion  for  a  distant  plaintiff  (Beach 
agt.  The  Mayor,  4  Abb.  New  Cases,  236  ;  Loeb  agt.  Levy, 
gen.  term  superior  court,  May,  1878). 

v  Soudder  &  Garter,  for  respondent.  It  is  stated  in  the 
affidavit  that  plaintiff's  residence  is  unknown.  Service  on 
the  attorney  alone  is  sufficient  (Pake  agt.  Proal,  54  How., 
93).  Payment  of  a  witness  fee  has  only  been  held  necessary 
to  put  the  party  in  contempt  (Freiberg  agt.  Branigan,  3  Abb. 
Cases,  122).  A  party  who  voluntarily  brings  suit  and  puts 
himself  under  the  jurisdiction  of  the  court  can  claim  no 
exemption  from  its  rules,  and  wherever  he  is  he  should  be 
punished  for  not  complying  with  its  orders  by  having  his 
pleading  stricken  out,  as  the  Code  provides  (sec.  853). 

CURTIS,  Ch.  J.  —  The  affidavit  upon  which  the  defendant 
applies  for  the  examination  of  the  plaintiff  fails  to  comply  with 
the  requirements  of  sections'  872  and  886  of  the  new  Code  of 
Civil  Procedure.  It  omits  any  statement  of  the  residence  of 
the  plaintiff  or  that  any  inquiry  has  been  made  to  ascertain  it, 
or  that  there  is  any  difficulty  in  learning  it.  It  omits  to  state 
whether  the  plaintiff  has  appeared  by  attorney  ;  nor  does  the 
name,  residence  or  office  address  of  any  attorney  on  plaintiff's 
behalf  appear  in-  defendant's  affidavit.  There  is  no  proof  of 
any  notice  to  the  plaintiff  of  this  order  for  his  examination, 
or  that  any  order,  affidavit  or  subpoena  has  been  served  upon 
him  in  respect  to  it.  To  sustain  the  order  under  such  circum- 
stances might  subject  non-resident  parties  to  great  hardships. 
It  appears  from  the  defendant's  affidavit  that  the  plaintiff 
resides  in  another  state,  and  if  so  he  is  entitled  to  the  protec- 
tion given  him  as  a  non-resident  of  this  state  by  section  886. 

The  order  appealed  from  should  be  reversed,  with  costs. 

All  concur. 

VOL.  LVI        31 
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SUPREME  COURT. 

ANDEEW    J.    PERRY,    respondent,  agt.    TRUE    W.    ROLLINS, 

appellant. 

Action  by  an  attorney  for  services —  Answer — general  denial  and  an  allega- 
tion tlrnt  the  services  have  been  fully  paid  for —  Order  of  reference. , 

It  seems  that  an  order  of  reference  may  he  had  in  an  action  by  an  attor- 
ney for  professional  services. 

Quaere.  Is  Martin  agt.  Windsor  Hotel  Company  (10  Hun,  304)  to  be  fol- 
lowed, or  is  a  different  rule  to  be  established? 

First  Department,  General  Term,  October,  1878. 

THIS  was  an  appeal  from  an  order  made  at  special  term 
directing  a  reference  to  hear  and  determine  the  issues. 

The  action  was  brought  by '  plaintiff,  as  an  attorney  and 
counselor  at  law,  for  professional  services  rendered  for 
defendant.  The  defendant's  answer  is  a  general  denial  of 
the  allegations  in  the  complaint,  and  alleges  that  plaintiff 
rendered  certain  services  for  defendant  and  one  Samuel  "Ward, 
as  trustees  for  the  bondholders  of  the  Gold  Valley  Mining 
Company,  and  that  he  has  been  fully  paid  therefor.  The 
order  of  reference  was  made  upon  the  pleadings,  the  bill  of 
particulars  consisting  of  about  sixty  items  and  an  affidavit  of 
plaintiff  that  the  trial  of  the  action  would  involve  the  examina- 
tion of  a  long  account. 

T.  0.  &  Chas.  G.  Cronin,  for  the  appellant.  The  trial 
of  this  action  will  not  involve  the  examination  of  a  long 
account.  The  plaintiff's  bill  of  particulars  is  not  an  account 
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proper,  in  the  legal  sense  of  the  term  (Dickinson  agt. 
Mitchell,  19  Abb.,  286).  Compulsory  references  are  not 
matters  of  right,  but  of  judicial  discretion,  and  the  constitu- 
tional provision  of  the  right  to  trial  by  jury  cannot  be  too  faith- 
fully preserved.  On  the  issues  in  this  action,  the  defendant 
should  have  the  right  of  submission  to  a  jury,  being  for  the 
professional  services  of  a  lawyer  (Flanders  agt.  Odell,  l(i 
Abb.  [N.  -£],  247 ;  Martin  agt.  Windsor  Hotel  Co.,  10  Hun, 
304). 

A.  J.  Perry-,  plaintiff  in  person.  There  is  no  fact  in  this 
case  which  comes  within  the  purview  of  any  of  the  recent 
cases  where  references  have  been  denied. 

The  account  is  sufficiently  established  by  the  bill  of  particu- 
lars ( Place  agt.  Cheeseborough,  4  Hun,  577 ).  The  bill  of 
particulars  contains  upwards  of  sixty  items  involving  labor  on 
at  least  sixty  different  days,  making  a  "  long  account "  within 
the  judicial  definition  and  meaning  of  that  expression  (  Con- 
tinental Bank  Note  Co.  agt.  The  Industrial  Exhibition  Co., 
1  Hun,  118). 

Present,  DAVIS,  P.  J.,  BRADY  and  INGALLS,  JJ. 
Order  of  reference  affirmed  ;  no  opinion. 
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SUPREME  COURT. 

CHARLES  H.  GEORGE  and  another  agt.  RICHARD  T.  GRANT 

and  others. 

Amendment  of  complaint,  when  not  allowed  "  as  of  course  "  —  Separate  trials 
as  to  different  defendants —  Code  of  Civil  Procedure,  sections  542-967. 

Where  one  of  several  defendants  served  with  the  complaint  demurred 
thereto  and  the  demurrer  was  noticed  for  argument, '  and  nearly  three 
months  thereafter  another  defendant  was  served  with  the  complaint : 

Held,  that  the  plaintiff  could  not  amend  the  complaint,  as  of  course,  as 
to  the  defendant  who  had  demurred,  although  the  amendment  was 
claimed  within  twenty  days  of  the  time  the  last  complaint  was  served. 

Section  542  of  the  Code  of  Civil  Procedure  applied. 

A  separate  trial  between  the  plaintiff  and  one  or  more  defendants  may  be 
directed  by  the  court  in  its  discretion.  But  where  there  are  demurrers 
interposed  by  several  defendants  they  should  be  brought  on  for  trial  at 
the  same  term  (Code  of  Civil  Procedure,  sec.  967). 

Special  Term,  October,  1878. 

MOTION  by  plaintiffs  to  strike  cause  from  the  calendar,  upon 
the  ground  that  the  issue  of  law  which  was  urged  for  trial 
had  been  superseded  by  an  amendment  of  the  complaint ;  and 
further,  that  a  separate  trial  should  not  be  had  by  one  of 
several  defendants. 

Mr.  Blair,  for  plaintiff,  in  support  of  motion. 
Mr.  Forster,  opposed. 

VAN  YORST,  J. —  The  issue,  formed  by  the  demurrer  of 
the  defendant  Calmer,  was  properly  noticed  for  trial,  and  is 
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regularly  on  the  calendar.  This  issue  must  be  disposed  of  in 
an  orderly  way,  and  the  plaintiffs  cannot  get  rid  of  it  by  an 
amendment  of  the  complaint,  as  a  matter  of  course,  within  v 
a  few  days  of  the  term  for  which  the  demurrer  is  noticed  for 
argument.  Such  attempted  amendment  of  the  complaint,  if 
objected  to,  cannot  be  upheld,  although  made  within  twenty 
days  after  the  service  of  an  answer  or  demurrer  interposed 
by  another  defendant,  issued  some  months  after  the  issue  of 
law  was  formed  by  the  earlier  demurrer.  Section  542  of  the 
Code  of  Civil  Procedure  provides  that,  within  twenty  days 
after  a  pleading  or  the  answer  or  demurrer  thereto  is  served, 
or  at  any  time  before  the  period  for  answering  expires,  the 
same  may  be  once  amended  by  the  party  without  costs,  and 
without  prejudice  to  the  proceedings  already  had. 

The  right  to  amend  the  complaint,  as  to  the  defendant 
Palmer,  whose  demurrer  was  first  served,  was  not  exercised 
within  the  time  limited,  and  it  was  then  too  late  thus  to 
amend  as  to  him,  nearly  three  months  afterwards,  although 
attempted  to  be  done  within  twenty  days  after  the  service  of 
a  complaint  upon  another  defendant,  which  was  demurred  to ; 
effect  must  be  given  to  the  words  in  section  542,  "  without 
prejudice  to  the  proceedings  already  had." 

It  would  scarcely  answer,  after  a  case  has  been  put  at  issue 
and  noticed  for  trial  by  one  or  more  defendants,  to  nullify, 
without  indemnity  of  any  kind,  such  proceedings,  by  the  ser- 
vice of  an  amended  complaint,  because  the  plaintiff  had 
omitted  to  serve  his  complaint  upon  another  defendant  until 
within  a  short  time  of  the  trial.  . 

Such  latter  act  should  not  justify  an  amendment  of  the 
complaint,  as  of  course,  as  to  another  defendant  who  had, 
months  before,  put  the  cause  at  issue  by  a  demurrer  or 
answer. 

The  right  to  amend  at  such  stage  can  only  be  secured  by 
application  to  the  court,  and  will  be  granted,  if  proper,  upon 
such  terms  as  to  the  court  shall  seem  just  and  proper. 

But  this  conclusion  does  not  necessarily  determine  a  right 
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in  this  defendant  to  urge  the  trial  of  the  issue  formed  by  his 
demurrer  at  this  time. 

Section  967  provides  that  a  separate  trial  between  the  plain- 
tiffs and  one  or  more  defendants  may  be  directed  by  the  court 
in  its  discretion. 

Such  direction  may  be  given  by  the  judge  holding  the  term, 
when  the  issue  is  regularly  on  the  calendar. 

We  have  already  said  that  this  issue  is  regularly  on  the 
calendar. 

But  it  appears  that '  a  demurrer  to  the  complaint  has 
been  interposed  by  another  defendant,  which  issue  has  not 
been  noticed  for  trial. 

It  does  not  seem  advisable  that  the  issue  formed  by  the 
separate  demurrer  of  the  defendant  Palmer  should  be  disposed 
of  by  itself. 

All  the  issues  of  law  should  be  brought  on  at  the  same 
time. 

It  is  best  for  the  parties  and  the  court  that  there  should  not 
be  separate  trials  of  issues  of  law,  at  different  terms,  when 
the  goodness  of  the  complaint  and  its  sufficiency  is  the  only 
subject  of  adjudication. 

In  this  view,  the  case  is  set  down  for  the  next  term  of  this 
court,  when  the  case  may,  perchance,  be  in  readiness  for 
hearing. 
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SUPREME  COURT 

ALBERT  R.  RIGGS  agt.  FREDERICK  WAYDELL,  JOHN  W.  WAY- 
DELL  and  WILLIAM  ANDERSON  WAYDELL. 

Offer  to  allow  judgment  to  be  taken  —  neglect  to  annex  affidavit — Code  of 
Civil  Procedure,  section  740. 

An  offer  to  allow  the  plaintiff  to  take  judgment  for  an  amount  therein 
specified,  signed  by  the  defendants'  attorney,  but  to  which  the  affidavit 
required  by  section  740  of  the  Code  of  Civil  Procedure  is  not  annexed, 
is  a  nullity  and  the  plaintiff  is  not  required  either  to  accept  or  reject  it. 

There  is  no  such  thing  as  creating  an  offer  by  waiver.  A  plaintiff  cannot 
waive  it  into  validity  as  against  a  defendant. 

If  a  party  desires  the  benefit  of  the  statute  he  is  bound  to  do  just  what 
the  statute  points  out. 

Special  Term,  January,  1879. 

THE  plaintiff  resided  in  Morris  county,  New  Jersey,  and 
the  defendants  lived  and  were  doing  business  in  New  York 
and  Brooklyn.  The  action  was  brought,  in  October,  1877,  to 
recover  for  a  balance  due  the  plaintiff  from  the  defendants 
for  a  large  quantity  of  hoops  sold  and  delivered  at  various 
times  from  November,  1873,  up  to  and  including  April,  1877, 
at  the  market  prices,  claiming  over  $4,000,  which  the  plaintiff 
believed,  from  the  defendants'  own  showing,  he  was  justly 
entitled  to.  The  defendants  put  in  an  answer  of  general 
denial. 

On  December  twenty-eighth  an  offer  of  judgment  was 
made,  subscribed  by  the  attorney  for  defendants,  of  $800,  and 
interest  from  April  26,  1877.  No  affidavit  was  attached  to 
the  offer.  January  5,  1878,  the  plaintiff's  attorney,  in  writ- 
ing without  affidavit,  declined  to  accept  "  the  offer  made." 

The  case  was  afterward  referred.     The  plaintiff's  attorney, 
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in  a  letter  to  the  defendants'  attorney,  said  he  had  seen  the 
plaintiff  and  that  he  could  not  " accept  the  offer  made-; "  and 
in  another  letter  he  thought  the  attorney  for  the  defendants 
ought  not  to  demand  a  bond,  which  he  did,  inasmuch  as  he 
had  "  made  an  offer  of  judgment  for  several  hundred  dollars." 
No  notice  was  permitted  by  the  referee,  and  the  attorney  for 
the  defendants,  to  be  made  to  it  afterward,  when  once  or  twice 
the  attorney  for  the  plaintiff  spoke  of  it. 

At  the  first  meeting  of  the  counsel  before  the  referee  it 
was  agreed  as  to  the  number  of  hoops  sent  and  the  number 
received.  There  was  no  dispute  as  to  the  agreement.  "  The 
market  prices  of  good  hoops "  were  to  be  given,  and  those 
prices  were  substantially  about  the  same  as  given  on  both 
sides.  The  only  question  was  as  to  quality ;  and  there  seemed 
to  be  no  difference  there,  as  it  was  .claimed  on  one  side  that 
they  were  "  good,  fair,  merchantable  hoops  ; "  and  on  the  other 
side,  while  they  insisted  there  were  many  poor  and  indifferent, 
they  asserted  that  they  assorted  them  and  threw  out  all  such 
on  receiving  them  and  made  them  all  good.  There  were 
about  a  dozen  hearings.  Three  witnesses  were  called  by  the 
plaintiff  and  eleven  by  the  defendants. 

The  referee  found  for  the  plaintiff  for  $647.02,  with  inter- 
est from  April  26,  1877,  making,  at  the  date  of  his  report, 
November  4,  1878,  $722.49. 

At  the  special  term,  held  at  supreme  court  chambers  on  the 
first  Monday  in  January,  1879,  the  attorney  for  the  defend- 
ants made  a  motion  "  for  an  order  granting  to  the  defendants 
in4his  action  a  further  allowance,  in  addition  to  costs,  to  be 
computed  upon  the  claim  of  the  plaintiff  in  the  action,  and, 
if  the  same  be  necessary,  allowing  said  defendants  to  serve 
upon  said  plaintiff's  attorney  the  affidavit  mentioned  in  sec- 
tion 740  of  the  Code  of  Civil  Procedure,  with  the  like  effect 
as  if  the  same  had  been  annexed  to  and  served  on  him  with 
the  offer  for  judgment  made  by  the  defendants  in  this  action 
upon  the  28th  day  of  December,  1877,  and  for  such  further 
or  other  order  as  may  be  just  and  proper." 
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The  attorney  for  the  defendants  read  his  own  affidavit ; 
that  at  the  time  of  making  said  offer  he  had  been,  and  was, 
duly  authorized  to  make  it,  but  that  he  had  "  inadvertently 
overlooked  and  was  not  aware  of  the  provision  of  section  740 
of  the  Code  requiring  the  annexation  to  such  offer  for  judg- 
ment of  an  affidavit  of  deponent  that  he  was  duly  authorized 
to  make  such  offer;"  and  was  not  aware  of  it  "until  the 
9th  day  of  November,  1878." 

The  deponent  further  said,  that  his  preparation  for  the 
defense  and  the  trial,  together  with  making  his  brief, 
"  involved  and  received  a  large  amount  of  time  and  labor," 
and  that  he  verily  believed  "  that  the  case  was  an  extraor- 
dinary and  difficult  one,  within  the  meaning  of  section  309  of 
the  Code." 

The  plaintiff's  attorney,  in  his  affidavit,  said,  "  that  what 
purported  to  be  an  offer  of f  judgment,  which  was  not  validly 
made,  was  only  signed  by  the  said  attorney,  and  that  the 
deponent  never  had  any  ^knowledge  that  the  defendants  them- 
selves authorized  it,  and  the  plaintiff  himself  directed  the 
deponent  to  have  nothing  at  all  to  do  with  it,  and  never  saw 
it,  and  the  referee  never  took  notice  .of  it."  He  knew  not 
"  that  the  defendants  then,  or  at  any  other  time,  had  author- 
ized any  such  an  offer  to  be  made.  Neither  had  he  in  any 
way  been  authorized  by  the  plaintiff  to  accept  any  such  an 
offer." 

The  deponent  further  said  that  he  did  not  think  the  case 
was  either  "  difficult "  or  "  extraordinary  "  on  the  part  of  the 
defendants  as  the  case  was  heard  in  the  city  of  New  York 
where  the  attorney,  defendants  and  their  witnesses  were  ; 
that  the  plaintiff  was  put  to  great  inconvenience  and  annoy- 
ance, and  might  have  been  heard  in  his  opinion  by  a  court 
and  jury  at  a  single  sitting.  The  sittings  were  brief  and  fre- 
quently interrupted.  Twice  the  attorney  for  the  defendants 
was  engaged  and  adjournments  were  obliged  to  be  had  when 
no  notice  had  been  given  by  the  defendants,  and  many  wit- 
nesses were  called  which  seemed  wholly  unnecessary. 
You  A .VI  32 
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J.  Hervey  Cook,  for  plaintiff.  The  paper  purporting  to  be 
an  offer  of  judgment  was  subscribed  by  the  attorney  for 
defendants,  and  no  affidavit  was  made  or  annexed  to  show  any 
authority.  The  defect  is  not  a  mere  irregularity  but  a  matter 
of  substance  (McFarren  agt.  St.  John,  14  Hun,  387).  The 
case  was  not  a  difficult  and  extraordinary  one,  so  as  to  entitle 
the  party  to  an  extra  allowance  (Fox,  .Ears.,  agt.  Fox,  22 
How.,  453  ;  Duncan  agt.  De  Witt,  7  Hun,  184 ;  Fox,  Admr., 
agt.  Gould,  5  How.,  280  ;  Main  and  others  agt.  Pope,  16 
id.,  271).  In  making  a  motion  for  an  extra  allowance  in  all 
cases  where  the  trial  has  been  by  reference,  the  certificate  of 
the  referee  should  be  procured  (Fox,  Admr.,  agt.  Gould,  5 
How.,  280 ;  Main  agt.  Pope,  16  id.,  271). 

N.  B.  Ifoxie,  for  defendants. 

» 

« 

BAKKETT,  J.  —  There  is  no  material  distinction  between 
this  case  and  McFarren  agt.  St.  Johei  (14  Hun,  387).  The 
declination  was  superfluous  and  left  the  matter  precisely  as 
though  it  had  not  been  served.  There  is  no  such  thing  as 
creating  an  offer  by  waiver;  either  there  was  an  effective 
offer  or  there  was  not.  The  plaintiff  could  not  waive  it  into 
validity  as  against  the  defendants.  True,  he  called  it  the 
defendants'  offer,  and  so  it  was  the  defendants'  invalid  offer. 
It  comes  to  this :  If  the  defendants  desired  the  benefit  of  the 
statute  they  were  bound  to  do  just  what  the  statute  pointed 
out.  This  they  did  not  do,  consequently  the  cause  proceeded 
without  a  statutory  offer.  To  talk  of  amending  so  as  to  alter 
the  present  legal  status  is  to  misconceive  the  office  of  amend- 
ment. Besides,  that  would  be  to  make  now  and  for  the  first 
time  a  good  offer.  That  being  so,  by  what  .authority  would 
we  deprive  the  plaintiff  of  his  statutory  right  to  accept  within 
ten  days  from  the  present  date  ?  The  motion  to  amend  by 
adding  the  affidavit  of  authority  required  by  section  740  of 
the  Code  of  Civil  Procedure  and  for  an  allowance  must  be 
denied,  but  under  the  circumstances  without  costs. 
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N.  T.  COMMON  PLEAS. 

Action  No.  1. 
J.  MAKCUS  BOOKMAN -agt.  PIERCE  and  others. 

\ 
Action  No.  2. 

J.  MAKCUS  BOOKMAN  and  THE  PACIFIC  RAILROAD  COMPANY 
agt.  ANDREW  PIERCE  and  others. 

Examination  of  parties  before  trial —  Code  of  Civil  Procedure,  section  872 — 
What  affidavit  should  state  to  entitle  party  to  order. 

Where  the  papers  present  good  grounds  for  believing  that  a  railway  com- 
pany has  been  wrecked,  the  widest  scope  should  be  given  to  stockholders 
who  are  attempting  to  unearth  the  frauds  committed  by  the  faithless 
directors. 

But  it  is  due  to  the  administration  of  justice  that  the  courts  whose  aid  is 
invoked  should  know  that  those  asking  for  its  process  have  been  injured 
pecuniarily  by  the  wrongful  doings  of  the  directors. 

An  affidavit  on  which  to  base  an  order  for  the  examination  of  a  party 
defendant  must  state,  as  required  by  subdivision  2  of  section  872 :  first, 
the  nature  of  the  action;  second,  the  substance  of  the  cause  of  action; 
and,  third,  the  substance  of  the  judgment  demanded. 

Where  the  action  was  brought  by  a  stockholder  against  former  directors 
of  a  railroad  company  to  recover  excessive  prices  paid  for  800  shares  of 
stock  of  the  Pacific  Railroad  Company,  and  an  order  for  the  examina- 
tion of  the  defendant  before  trial  was  asked  for  on  an  affidavit  alleging 
that  the  action  is  brought  "to  recover  as  excessive  prices  paid  in  and 
before  October,  1875,  for  800  shares  of  Pacific  railroad  stock,  on  the 
faith  of  representations  to  him  by  some  of  the  defendants,  and  in  full 
reliance  upon  their  personal  character  and  statements,  *  *  *  and  to 
recover  either  the  unpaid  value  or  the  whole  cost  of  said  stock,  together 
with  indemnity  for  liabilities  he  may  have  incurred,  unknowingly,  in 
his  belief  of  said  representations;  *  *  *  and  that  plaintiff  paid  over 
fifty  dollars  per  share  for  the  stock,  which  is  now  worth  only  one  dollar 
per  share :  " 
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Held,  that  the  affidavit  failed  to  make  out  a  proper  case  for  the  order. 
It  is  impossible  to  discover  from  the  affidavit  either  the  nature  of  the 
action  or  the  substance  of  the  cause  of  action.  In  short,  no  one  can 
say  what  the  action  is  about. 

An  affidavit  is  defective  which  alleges  that  the  plaintiff's  action  is  for  a 
recovery  under  chapter  18,  part  1,  Revised  Statutes.  Such  an  allega- 
tion is  worthless.  It  is  too  vague,  indefinite  and  uncertain  to  be  the 
foundation  of  any  judicial  proceeding. 

A  party  ordered  to  be  examined  before  trial  cannot  be  compelled  to  answer 
where  there  is  nothing  to  show  that  any  of  the  questions  are  legal  and 
pertinent. 

Special  Term,  January,  1879. 

THE  action  was  brought  to  recover  excessive  prices  paid  for 
800  shares  of  stock  of  the  Pacific  Railroad  Company  which 
the  plaintiff  purchased,  as  he  alleges,  on  the  faith  of  certain 
representations  made  to  him  by  some  of  the  defendants,  who 
were  former  directors  of  the  road,  and  charges  of  fraud  are 
made  against  them. 

In  action  No.  2  a  motion  was  made  to  punish  Mr.  Pierce 
for  refusing  to  answer  certain  questions  put  to  him  on  examin- 
ation before  trial.  Mr.  Pierce  resisted  the  motion  to  punish 
him,  and  moved  to  vacate  the  order  for  his  examination,  and 
also  for  the  vacation  of  the  order  in  action  'No.  1,  in  which 
action  his  examination  had  not  been  begun. 

s 

J.  Marcus  Boorman,  plaintiff  in  person. 
John  E.  Burrill,  for  defendant  Pierce. 

YAN  HOESEN,  J.  —  Subdivision  2  of  section  8T2,  Code 
Civil  Procedure,  requires  that  the  affidavit  shall  set  forth : 
(1),  the  nature  of  the  action  ;  (2),  the  substance  of  the  cause  of 
action,  and  (3)  the  substance  of  the  judgment  demanded. 

In  action  No.  1  the  affidavit  of  Mr.  Boorman  is  obviously 
defective.  It  alleges  that  the  action  is  brought  "  to  recover 
excessive  prices  paid  in  and  before  October,  1875,  for  800 
shares  of  Pacific  railroad  stock  on  the  faith  of  representa- 
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tions  to  him  by  some  of  the  defendants,  and  in  full  reliance 
upon  their  personal  character  and  statements,  *  -  *  * 
and  to  recover  either  the  overpaid  value,  or  the  whole  cost, 
of  said  stock,  together  with  indemnity  for  liabilities  he  may 
have  incurred,  unknowingly,  in  his  belief  of  said  representa- 
tions, *  *  *  and  that  plaintiff  paid  over  fifty  dollars  per 
share  for  the  stock,  which  is  now  worth  only  one  dollar  per 
share." 

From  these  allegations,  and  the  affidavit  contains  no  others 
descriptive  of  the  plaintiff's  demand  against  the  defendants, 
it  is  impossible  to  discover  either  the  nature  of  the  action,  or 
the  substance  of  the  cause  of  action.  It  is  not  charged  that 
any  of  the  alleged  representations  were  false,  nor  does  it 
appear  what  the  representations  were.  There  is  nothing  to 
show  that  the  plaintiff  was  deceived,  or  who  deceived  him,  or 
what  loss,  if  any,  he  sustained.  In  short,  no  one  can  say 
what  the  action  is  about. 

The  motion  to  vacate  the  order  for  examination  should  be 
granted,  with  ten  dollars  costs  to  the  defendant  Pierce,  to  abide 
the  event. 

In  action  No.  2  the  affidavit  is  defective ;  it  alleges  that  the 
plaintiff's  action  is  for  a  recovery  under  chapter  18,  part 
1,  Revised  Statutes.  Such  an  allegation  is  worthless ;  it  is 
too  vague,  indefinite  and  uncertain  to  be  the  foundation  of 
any  judicial  proceeding.  It  is,  however,  further  alleged  that 
the  capital  stock  of  the  Pacific  Railroad  Company,  of  the 
Atlantic  and  Pacific  Railroad  Company,  and  of  the  Missouri 
Pacific  Railroad  Company,  was  withdrawn  or  divided ;  that 
certain  improvement,  income  and  third  mortgage  bonds  of  the 
company  first  named  were  issued  ;  and  that  the  Atlantic  and 
Pacific  Railroad  Company  refuses  to  carry  out  a  lease  of  the 
Pacific  Railroad,  and  to  protect  the  rights  of  the  Pacific 
Railroad  Company  and  its  stockholders.  Except  the  bare 
allegation  that  the  Atlantic  and  Pacific  Railroad  Company 
refuses  to  carry  out  a  lease,  there  is  nothing  in  the  whole  affi- 
davit that  charges,  even  by  implication,  a  breach  of  contract 
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or  of  duty  upon  any  person,  natural  or  artificial.  All  the 
averments  of  the  affidavit  may  be  true,  and  yet  no  action  may 
be  maintainable  against  any  of  the  defendants.  There  is  an 
utter  failure  to  set  forth  either  the  nature  of  the  action,  or  the 
substance  of  the  cause  of  action.  I  entirely  agree  with  judge 
DALY,  to  whom  the  application  to  punish  Mr.  Pierce  for 
refusing  to  answer  certain  questions  was  first  made,  that  the 
party  could  not  be  compelled  to  answer,  because  there  was 
nothing  to  show  that  any  of  the  questions  were  legal  and  per- 
tinent (Matter  of  Kip,  1  Paige,  601 ;  Hynes  agt.  McDermott, 
55  How.  .Pr.,  263  ).  It  is  due  to  the  administration  of  justice 
that  the  court,  whose  aid  is  invoked,  should  know  that  those 
asking  for  its  process  have  been  injured  by  the  defendants. 
The  law  is  for  the  redress  of  grievances,  not  for  the  profit  of 
free  lances.  It  may  be  that  the  issue  of  bonds,  which  the 
plaintiff  mentions  in  his  affidavit,  was  an  act  of  fraud  perpe- 
trated by  the  defendants,  who  were  directors  of  the  Pacific 
Kailroad  Company.  If  it  were  so,  and  if  the  company  were 
injured  thereby,  a  stockholder,  acting  for  himself  and  for 
all  other  stockholders  who  choose  to  come  in,  may  maintain 
an  action  against  the  directors,  provided  that  the  company, 
still  in  the  hands  of  those  who  have  defrauded  it,  refuses  to 
sue.  If  a  dividend  be  declared,  but  is  withheld,  a  stockholder 
may  maintain  an  action  against  the  company  to  recover  it. 
If  the  directors  of  a  corporation  wrongfully  divide  up  and 
distribute  the  capital,  falsely  pretending  that  in  doing  so  they 
are  paying  dividends  that  have  actually  been  earned,  they  are 
liable  for  their  wrongful  act.  If  a  railroad  be  leased,  and  the 
lessee,  by  a  fraudulent  combination  with  the  directors  of  the 
lessor  company,  refuses  to  pay  the  stipulated  rent,  the  stock- 
holders of  that  company  have  their  redress  in  a  proper  action. 
And  whenever  a  stockholder,  actually  aggrieved,  brings  his 
action  to  obtain  redress  for  the  corporation  to  which  he 
belongs,  for  a  wrong  done  by  directors  who  still  retain  control 
of  its  affairs,  he  is  entitled  to  whatever  advantages  an  exam- 
ination before  trial  of  the  incriminated  directors  will  afford 
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him.  It  is  possible  that  if  all  the  facts  were  spread  upon  the 
record,  the  plaintiff  would  make  out  a  case  for  the  examina- 
tion of  the  defendants  in  this  suit.  If  he  were  a  stockholder 
at  the  time  of  the  perpetration  of  any  frauds  upon  the  Pacific 
Railroad  Company,  he  ought  to  have  the  fullest  opportunity 
to  unearth  them,  and  leave  is  given  him  to  renew  his  applica- 
tion for  the  examination  of  the  defendants  ;  but  his  affidavit 
must  state  the  substance  of  his  cause  of  action. 

The  order  for  the  examination  of  the  defendant  Pierce  is 
vacated,  with  ten  dollars  costs,  but  the  plaintiff  has  leave  to 
renew  his  application  on  an  affidavit  conforming  to  the  Code. 
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SUPREME  COURT. 

ALEXANDER  STEWART  and  ANN  JANE  BAILEY  agt.  CORNELIA 
M.  STEWART,  HENEY  HILTON  and  others. 

Substitution  of  attorney  —  power  of  court  to  order  —  when  motion  by  plaintiff 
to  compel  attorney  to  substitute  another  in  his  place  will  be  granted —  Burden 
of  proof,  when  attorney's  authority  is  questioned. 

As  ,a  general  rule,  when  the  right  of  an  attorney  to  use  the  name  of  a 
plaintiff  is  questioned  by  the  opposite  party,  if  the  attorney  be  a  reputa- 
ble member  of  the  bar,  the  court  will  not,  unless  the  action  be  one  for 
the  recovery  of  land,  require  proof  of  the  authority  to  be  produced ; 
but  the  right  of  the  court  to  require  its  production  in  all  cases  is 
undoubted,  and  it  will  be  exercised  when,  in  its  judgment,  the  ends  of 
justice  demand  it. 

Where  an  attorney  has  instituted  a  suit  in  which  the  name  of  a  party 
appears  as  one  of  the  plaintiffs,  and  his  right  so  to  do  is  challenged  by 
the  party  whose  name  is  used,  he  (the  attorney)  must  affirmatively 
establish  such  right.  The  burden  of  proof  rests  upon  the  attorney. 

Where  the  authority  of  an  attorney  to  bring  an  action  for  the  recovery  of 
the  possession  of  real  estate  adversely  held  is  questioned  by  a  party 
whose  name  appears  as  one  of  the  plaintiffs,  the  attorney  must  produce 
a  "written  request  of  such  plaintiff  or  his  agent  to  commence  such 
action,"  or  a  "written  recognition  of  the  authority  of  the  attorney  to 
commence  the  same." 

Evidence  as  to  the  pretended  authority  of  the  attorney  fully  considered, 
and,  'held,  that  it  did  not  show  any  authority  whatever  from  the  plain- 
tiff, either  verbal  or  written,  to  use  his  name ;  nor  has  the  said  plaintiff, 
in  any  way,  since  ratified  such  use. 

The  court  has  the  power,  even  where  there  has  been  an  original  employ- 
ment, upon  good  cause  being  shown,  to  remove  an  attorney  from  charge 
of  the  action  and  to  substitute  another  in  his  place. 

Where  an  attorney  has  willfully  made  a  misstatement  in  the  body  of  his 
complaint,  and  undertaken  to  deceive  his  opponent  and  the  court  alike 
upon  a  matter  which  might,  for  certain  purposes  in  the  administration 
of  justice,  as  he  supposed,  be  material,  and  permitted  his  client  to 


NEW  YORK  PRACTICE  REPORTS.         257 

Stewart  agt.  Stewart. 

verify  the  complaint  which  contained  the  falsehood  by  him  knowingly 
inserted : 

Held,  that  for  such  an  act  as  this  it  would  be  entirely  competent  for  the 
court  to  remove  the  attorney. 

Where  the  evidence  showed  that  the  attorneys  more  than  doubled  the 
justice  of  their  cause;  that  the  action  was  commenced  with  a  falsehood 
willfully  inserted  in  the  first  pleading;  that  their  hope  of  success  tfas 
in  a  forced  settlement ;  that  a  detective  in  the  service  of  their  adversa- 
ries was  "bought  over,"  as  they  supposed,  to  their  interests;  and  by  his 
treachery,  as  they  hoped,  the  fears  of  parties  interested  in  upholding 
the  will  were  10  be  so  worked  upon  as  to  secure  $100,000: 

Held,  that  the  attorney  who  thus  seeks  to  carry  on  a  litigation  should  be 
stopped  by  the  mandate  of  the  court. 

At  Chambers,  September,  1878. 

MOTION  by  plaintiff,  Alexander  Stewart,  to  compel  Mr. 
S.  F.  Kneeland,  the  attorney  who  brings  the  above  entitled 
action,  to  substitute  Mr.  Ira  Shafer  as  attorney  for  the  said 
Stewart. 

Ira  Shafer,  for  motion. 
Chittenden  &  Andrews,  opposed. 

WESTBKOOK,  -/.  —  The  very  voluminous  papers  submitted 
Yipon  this  motion,  and  continuous  duties  at  circuit,  have  pre- 
vented an  earlier  disposition  thereof.  The  action  in  which  it 
is  made  was  commenced  in  May,  1878,  and  professes  to  be 
one  to  partition  the  real  estate  of  the  late  Alexander  Turney 
Stewart  among  his  heirs  at  law.  The  description  of  the  real 
estate  sought  to  be  divided  is  very  general,  and  the  complaint, 
alleging  that  the  plaintiffs  and  some  of  the  defendants  are 
the  owners  thereof  as  tenants  in  common,  fails  to  state  that 
the  said  Alexander  Turney  Stewart  left  a  last  will  and  testa- 
ment, under  which  some  of  the  defendants  are  claiming  and 
holding  adversely,  and  makes  no  allusion  whatever  to,  or  alle- 
gation concerning,  such  will,  claims  and  holdings.  The  plain- 
tiff, Alexander  Stewart,  now  moves  this  court  that  S.  F.  Knee 
VOL.  LVI  33 
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land,  Esq.,  the  attorney  who  instituted  the  action,  should 
be  removed  from  acting  as  such  in  his  behalf,  and  that  Ira 
Shafer,  Esq.,  should  "  be  substituted  in  his  place  and  stead  as 
the  attorney  for  the  said  Alexander  Stewart." 

The  motion  is  made  upon  the  grounds  : 

First.  Because  the  said  Kneeland  was  never  employed  by 
him  as  such  attorney ;  and 

Second.  Because  the  said  attorney  is  not  using  the  name  of 
the  said  plaintiff  in  good  faith,  but,  on  the  contrary  thereof, 
in  connection  with  Mr.  Clark  H.  Chapman,  an  attorney  and 
counselor  at  law  of  the  state  of  Vermont,  is  endeavoring, 
wrongfully  and  wickedly,  to  extort  money  from  the  defend- 
ants, Cornelia  M.  Stewart  and  Henry  Hilton,  by  means  of 
such  action  and  the  use  of  the  plaintiff's  name. 

As  a  general  rule,  when  the  right  of  an  attorney  to  use  the 
name  of  a  plaintiff  is  questioned  by  the  opposite  party,  if 
the  attorney  be  a  reputable  member  of  the  bar,  the  court  will 
not,  unless  the  action  be  one  for  the  recovery  of  land,  require 
proof  of  the  authority  to  be  produced ;  but  the  right  of  the 
court  to  require  its  production  in  all  cases  is  undoubted,  and 
it  will  be  exercised  when,  in  its  judgment,  the  ends  of  justice 
demand  it.  In  this  case,  however,  a  party,  who  declares  his 
name  is  used  without  authority,  invokes  the  aid  of  the  court. 
Yery  clearly,  if  he  has  any  interest  in  the  property  which  is 
affected  by  the  action,  he  has  the  right  to  select  the  attorney 
who  will  enforce  it ;  and  one  whom  he  has  not  so  chosen  has 
no  right  to  jeopardize  that  interest,  and  subject  the  party  to 
the  costs  and  expenses  of  a  failure.  In  such  a  case,  the  indi- 
vidual who  claims  that  the  use  of  his  name  is  unauthorized 
has  the  right,  common  to  all  mankind,  to  ask  the  court  to 
redress  a  grievance.  As  the  attorney  has  instituted  a  suit  in 
which  the  name  of  the  moving  party,  Alexander  Stewart, 
appears  as  one  of  the  plaintiffs,  and  as  his  right  so  to  do  is 
challenged  by  the  party  whose  name  is  used,  he  (the  attorney) 
must  affirmatively  establish  such  right.  In  holding  that  the 
burden  of  proof  rests  upon  the  attorney,  the  ordinary  rules 
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of  logic  and  law  are  followed.  He  who  claims  that  he  has 
authority  or  right,  derived  from  another,  must,  when  it  is 
questioned,  prove  it ;  and  whether  such  claimed  authority  or 
right  relates  to  the  use  of  another's  property  or  name,  the 
rule  is  the  same.  The  controversy  is  between  men,  and, 
though  one  is  a  layman  and  the  other  an  attorney  of  this 
court,  the  court  cannot  presume,  when  an  issue  thereon  is 
directly  made,  that  the  latter  has  acquired  rights  and  powers 
over  the  property  of  the  former,  the  exercise  of  which  may. 
subject  him  to  great  loss  and  injury,  without  affirmative  proof 
that  such  rights  and  powers  have  been  conferred.  The  use 
of  Alexander  Stewart's  name  as  a  plaintiff  in  an  action  must, 
as  we  have  already  intimated,  affect  his  property.  Mr.  Knee- 
land  claims  that  Mr.  Stewart  has  authorized  the  act,  and  the 
authority  must,  therefore,  be  proved. 

In  the  examination  of  the  first  point  which  this  motion 
presents  —  the  employment  of  Kneelan^  by  Stewart  to  bring 
this  action  —  before  considering  the  great  mass  of  affidavits 
and  papers  submitted,  it  will  be  well  to  discuss  the  question 
whether,  conceding  all  that  Mr.  Kneeland  claims  to  be  true, 
he  has  a  sufficient  authority  to  institute  and  prosecute  this 
action.  Mr.  Kneeland's  claim  is,  that  he  saw  a  letter  pub- 
lished in  the  New  York  Herald  of  June  7,  1876,  purporting 
to  be  from  the  said  Alexander  Stewart  to  judge  Hilton,  in 
which  a  claim  of  being  a  cousin  to  the  dead  merchant  is  made 
by  the  writer,  whereupon,  on  the  ninth  day  of  the  same 
month,  he  wrote  to  the  said  Stewart,  at  his  residence  in  Proc- 
torsville,  Vermont,  informing  him  that  "  he,"  Kneeland,  "  was 
engaged  or  retained  for  other  heirs  in  prosecuting  their  rights 
to  the  estate,  and  would  he,"  Alexander,  "  like  to  join  ;  if  he 
would  to  send  him,"  Kneeland,  "  the  particulars  of  his  rela- 
tion." It  is  further  claimed  that  Alexander  Stewart,  on  the 
reception  'of  this  letter  from  Kneeland,  in  company  with  his 
son,  Robert  G.  Stewart,  called  upon  the  before-mentioned 
Clark  H.  Chapman,  at  his  office  in  Proctorsville,  showed  him 
the  Kneeland  letter  'and  authorized  Chapman  to  employ 
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Kneeland  to  prosecute  an  action  on  his  behalf,  which  facts 
Chapman  communicated  to  Kneeland  by  letter  dated  July  6, 
1876.  A  copy  of  the  alleged  letter  from  Kneeland  to  Stew- 
art is  not  produced,  and  its  reception  by  him  the  latter  flatly 
denies ;  but  the  one  claimed  to  have  been  written  by  Chap- 
man to  Kneeland  on  the  6th  day  of  July,  1876,  is  exhibited 
and  forms  a  part  of  the  papers  read  upon  this  motion.  A 
careful  perusal  of  such  letter,  however,  fails  to  disclose  any 
direct  request  or  authority  to  Kneeland  to  commence  any  pro- 
ceedings whatever  in  behalf  of  Mr.  Stewart.  "Who  Stewart 
is,  and  his  claim  to  relationship  with  the  former  New  York 
merchant" are  set  out,  and  he  is  called  in  such  letter  "our 
client,"  but  not  a  word  is  said  about  any  action  whatever,, 
nor  is  any  power  expressly  conferred  to  bring  one.  The 
Revised  Statutes  (Qth  edition,  vol.  3  page  573,  sect  15)  pro- 
vide :  "Any  written  request  of  such  plaintiff  or  his  agent  to 
commence  such  actkm,  or  any  written  recognition  of  such' 
authority  of  the  attorney  to  commence  the  same,  duly  proved 
by  the  affidavit  of  such  attorney  or  other  competent  witness, 
shall  be  sufficient  presumptive  evidence  of  such  authority." 
This  provision  is  contained  in  title  1  of  chapter  5  of  part 
3  of  the  Revised  Statutes,  which  chapter  is  entitled,  "  Of 
Suits  Relating  to  Real  Property,"  and  the  title  is  entitled, 
"Of  the  Action  of  Ejectment."  Is  the  section  we  have 
quoted  applicable  to  this  motion  ? 

It  has  already  been  stated  that  the  direct  prayer  for  relief 
in  the  complaint  in  this  action  is  to  partition  and  divide  the 
real  estate  of  the  late  Alexander  T.  Stewart  among  the  parties 
who  are  therein  claimed  to  be  his  heirs  at  law.  Confessedly, 
as  has  also  been  before  said,  the  property  is  all  held  adversely 
by  some  of  the  defendants  who  claim  under  an  alleged  will 
of  the  deceased,  Mr.  Stewart,  and  to  which  no  allusion  what- 
ever is  made  in  the  complaint.  As  the  plaintiffs  have  not 
alleged  "  that  such  apparent  devise "  under  which  the  prop- 
erty is  claimed  and  held  adversely  "  is  void,"  as  the  Revised 
Statutes  (6th,  edition,  vol.  3,  page  60,  sec.  22)  expressly  require, 
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it  is  very  doubtful  whether  the  action  in  its  present  form, 
without  an  amendment  of  the  complaint,  can  be  maintained 
(3  It.  S.  [6th  edition],  page  583,  sec.  1 ;  Florence  agt.  Hop- 
kins, 46  jy.  Y.,  182).  Assuming,  however,  that  it  can  be,  it 
is  very  evident  that  the  primary  relief,  if  it  is  successful,  must 
be  that  the  heirs  at  law  recover  the  possession  of  the  property, 
and  that  the  parties  holding  adversely  under  the  alleged  will 
surrender  such  possession.  In  substance  and  fact,  then,  this 
action  is  one  for  the  recovery  of  the,  possession  of  real  estate 
adversely  held,  and  to  all  intents  and  purposes  is  one  identical 
with  that  which  was  formerly  known  by  the  name  of  "  an 
action  of  ejectment,"  although  the  ultimate  relief  sought  is 
partition  among  its  owners,  which,  however,  can  only  be 
accomplished  after  their  right  to  its  possession  and  enjoyment 
shall  have  been  established  by  a  trial.  There  is  nothing,  then, 
in  the  form  or  character  of  the  action  which  prevents  the  full 
application  of  the  statute.* 

It  may  be  argued,  however,  that  the  section  we  have  quoted 
only  declares  and  establishes  the  character  of  the  evidence  to 
be  given,  when  the  right  of  an  attorney  to  institute  the  suit  is 
questioned  by  the  defendant.  It  is  true  that  previous  sections 
(12, 13,  14)  prescribe  the  manner  in  which  a  defendant  in 
ejectment  may  compel  the  attorney  for  the  plaintiff  to  show 
his.  authority  to  bring  the  action  ;  but  the  language  of  the 
fifteenth  section  is  general,  and  is  declaratory  of  the  species 
of  evidence  which  shall  prove  the  power  of  the  attorney  to 
bring  ejectment.  From  the  general  and  broad  words  used  in 
the  last-mentioned  section  the  conclusion  seems  to  follow  that 
the  authority  shall  be  evidenced  by  a  writing  in  all  cases,  and 
the  previous  sections  were  inserted  to  enable  the  defendant  to 
avail  himself  of  its  terms.  If,  as  between  the  attorney  of  the 
plaintiff  and  the  defendant,  the  former  must  produce  a  "  writ- 
ten request  of  such  plaintiff  or  his  agent  to  commence  such 
action,"  or  a  "written  recognition  of  the  authority  of  the 
attorney  to  commence  the  same,"  why  should  less  than  this 

*  See  Stewart  agt.  Munroe,  ante,  193. 
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be  required  as  between  attorney  and  client  ?  No  reason  for 
the  distinction  is  perceived ;  and  as  the  language  of  the  sec- 
tion itself  covers  a  case  like  the  present,  and  as  it  is  founded 
upon  the  general  rule  that  all  authority  conferred  over  real 
estate  shall  be  evidenced  by  a  writing,  it  is  held  that  Mr. 
Kneeland,  unless  this  section  of  the  statute  is  abrogated,  must 
bring  himself  within  its  provisions. 

That  nothing  short  of  written  evidence  of  the  power  to 
bring  the  action,  before  the  adoption  of  the  Code,  would 
answer,  was  well  settled  (McDermott  agt.  Damson,  \  Howard's 
Pr.  Rep.,  194).  In  Howard  agt.  Howard  (11  Howards 
Pr.  Rep.,  80 )  it  was  held  :  "  The  provisions  of  the  Revised 
Statutes,  in  relation  to  the  production  of  an  authority  of  an 
attorney  to  commence  an  action  of  ejectment,  apply  to  suits, 
under  the  Code,  to  recover  land."  Judge  HAND,  in  that  case, 
said  :  "  The  statute  requires  a  written  request  to  commence  the 
suit,  either  by  the  plaintiif  or  his  agent,  or  a  written  recognition 
of  the  authority  of  the  attorney  to  do  so  (2  R.  8.,  306)."  The 
authority  of  this  decision  has  never  been  questioned",  and  its 
soundness  is  expressly  recognized  in  Waifs  Practice  (vol.  1, 
pages  564,  565),  and  it  must  now  IDO  regarded  as  settled  law. 

As  this  action  is,  in  substance  and  fact,  one  for  the  recovery 
of  land,  and  as  Mr.  Kneeland  hasf  no  written  authority  to 
commence  it,  or  a  written  recognition  of  his  rights  as  an 
attorney,  it  follows  that  this  motion  must  be  granted  upon 
this  ground  only.  It  is  due,  however,  to  the  rights  of  the 
parties,  and  the  magnitude  of  the  interests  involved,  that  the 
grounds  more  especially  presented  and  urged  upon  the  argu- 
ment should  also  be  examined.  Had  Mr.  Kneeland  any 
authority,  whatever,  from  the  plaintiff,  Stewart,  either  verbal 
or  written,  to  use  his  name,  or  has  the  said  Stewart  in  any 
way,  since  ratified  such  use  ? 

In  the  discussion  and  examination  of  this  question  of  fact, 
which  involves  the  careful  reading  of  a  mass  of  affidavits  and 
papers  submitted  on  this  motion,  and  the  very  great  difficulty 
of  determining  and- ascertaining  the  truth,  when  evidence 
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taken  ex  parte  is  so  contradictory,  the  great  need  of  so  constru- 
ing the  statute,  which  specifies  the  evidence  to  be  given  by  an 
attorney  bringing  an  action  of  ejectment,  of  his  authority  to 
use  the  name  of  a  plaintiff,  as  has  been  herein  attempted,  has 
been  most  forcibly  impressed  upon  my  judgment.  Certain, 
it  is,  that  the  whole  spirit  and  reason  of  the  section,  which 
has  been  commented  upon,  is  iu.harmony  with  the  construction 
given  to  it,  and  if,  for  technical  reasons,  already  considered,  it 
shall  be  eventually  held  that  the  one  given  is  erroneous,  .then 
the  suggestion  of  the  need  of  further  legislation  upon  the 
subject  of  the  evidence  of  the  retainer  of  an  attorney  by  a 
client,  is  respectfully  submitted.  The  present  motion,  to  any 
one  who  reads  the  papers  used  therein,  is  a  most  convincing 
argument  of  such  need.  But  leaving  this  digression,  the 
consideration  of  the  eyidence  of  the  retainer  of  Mr.  Kneeland 
by  Mr.  Stewart  will  now  be  undertaken. 

It  is  not  claimed  by  Mr.  Kneeland  that  there  was  any  direct 
employment  of  him  by  Mr.  Stewart,  personally ;  the  retainer, 
if  at  all,  was  through  Mr.  Clark  H.  Chapman,  of  Proetors- 
ville,  Vermont.  Mr.  Kneeland's  line  of  proof  is  as  follows : 
Seeing  a  letter  published  in  the  New  York  Herald  of  June 
7,  1876,  purporting  to.be  from  Alexander  Stewart,  he  wrote,, 
as  he  claims,  June  9, 1876,  to  said  Stewart,  asking  if  he  would 
permit  him  (Kneeland)  to  use  his  name,  in  company  with  those 
of  other  parties,  to  a  proceeding  to  recover  the  estate.  Mr.  Stew- 
art, it  is  said,  showed  this  letter,  his  son,  Robert  G.,  being 
with  him,  to  Mr.  Chapman,  and  authorized  such  use  of  his  name. 
It  is  further  claimed  that,  upon  several  occasions  between  the 
year  1876  and  that  of  1878  (the  suit  not  having  been  com- 
menced until  May  6,  1878),  the  said  Alexander  Stewart 
admitted  to  various  parties  the  employment  of  both  Chapman 
and  Kneeland.  It  is  further  claimed  that,  July  12,  1878, 
Kneeland  wrote  to  Mr.  Chapman  informing  the  latter  that 
suit  had  been  brought,  and  afterwards,  on  August  10,  1878, 
Kneeland  again  wrote  to  Mr.  Chapman,  inclosing  a  copy  of 
the  summons  and  complaint.  Mr.  Chapman  then  testifies 
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that  he  read  both  letters,  and  the  summons  and  complaint,  to 
Mr.  Stewart,  who  was  pleased  with  what  had  been  done,  and 
ratified  the  same.  Directed,  as  the  line  of  proof  is,  to  trans- 
actions and  interviews  before  suit  brought,  and  those  occur- 
rino-  after  it  had  been  commenced,  the  same  order  will  be 

O  ' 

observed  in  the  discussion. 

Did  Kneeland  write,  on  the  9th  day  of  June,  1876,  to  the 
plaintiff ,  Alexander  Stewart,  for  authority  to  use  his  name  ? 
The  fact  that  he  did  so  write  is  sought  to  be  established  by 
Abraham  Gruber,  the  managing  clerk  of  Mr.  Kneeland,  by 
Mr.  Kneeland  himself,  by  Mr.  Chapman,  who  claims  the 
letter  was  exhibited  to  him  by  Mr.  Stewart  and  his  son, 
Robert,  by  the  letter  of  Chapman  to  Kneeland,  of  the  date  of 
July  6,  1876,  in  which  the  former  says,  "  Mr.  Alexander  . 
Stewart  and  his  son,  Robert  G.,  have  just  brought  me  your 
letter  of  the  ninth  ultimo ; "  and  by  the  affidavit  of  Mr.  Henry 
H.  Armsden,  who  declares  a  letter,  purporting  to  be  written 
by  Kneeland  to  Stewart,  was  shown  to  him  in  August,  1876. 
In  regard  to  the  letter  which  Armsden  saw,  it  should  be 
observed  that  it  is  described  in  the  affidavit  as  one  that  "  pur- 
ported to  be  in  reply  to  one  or  more  that  had  been  written 
to  said  Kneeland  from  said  Stewart,  or  some  one  that  Stewart 
got  to  write  for  him,"  whilst  the  one,  the  existence  of  which 
is  in  dispute,  was  a  volunteer  letter  from  Kneeland  to  Stewart, 
suggested  by  the  supposed  publication  of  one  from  the  latter 
to  judge  Hilton,  which  appeared  in  the  New  York  Herald. 
On  the  other  hand,  Mr.  Alexander  Stewart,  his  wife,  and  the 
members  of  his  family,  deny  the  reception  of  any  letter 
whatever  from  Kneeland.  If  such  a  letter  had  been  sent, 
and  received  by  Stewart,  it  is  impossible  to  conceive  that  it 
would  not  have  been  the  subject  of  conversation  in  his 
household ;  and  if  that  letter  had  resulted  in  the  formal 
authority  to  Chapman  and  Kneeland  to  commence  an  action 
in  his  name,  then,  when  the  letter  of  June  12,  1878,  was  sent 
by  Kneeland  to  Chapman,  and  the  extract  therefrom,  stating 
the  commencement  of  the  action,  given  to  him  (Stewart),  and 
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when,  also,  that  of  August  10,  1878,  was  received,  inclosing 
the  copy  of  summons  and  complaint,  it  is  impossible  to  con- 
ceive that  Mr.  Stewart  would  be  going  from  one  man  to 
another  exhibiting  the  extracts  from  the  letter,  and  the  copy 
of  summons  and  complaint,  asking  to'  have  them  read,  and 
disclaiming  all  knowledge  upon  the  subject.  All  this  he 
undoubtedly  did  do,  as  is  abundantly  proved  by  the  oaths  of 
parties  of  unquestionable  character.  The  evidence  upon  the 
point  will  be  referred  to  hereafter  in  the  discussion  of  the 
question,  whether  Stewart,  after  the  action  was  commenced, 
formally  assented  to  and  adopted  it  ?  We  are  now  dealing 
with  the  problem  of  an  original  employment  in  1876 ;  and, 
in  solving  that,  it  is  not  so  important  to  determine  whether ' 
Kneeland,  on  June  9,  1876,  Wrote  to  Stewart  for  authority  to 
make  him  plaintiff  in  the  suit  to  be  brought  as  it  is  to  ascer- 
tain whether  Stewart  gave  the  consent  asked  for.  Granting, 
for  the  sake  of  argument,  that  Kneeland  wrote  the  letter  of 
June  9,  1876,  and  that  Stewart  received  it,  the  important  fact 
still  remains  to  be  affirmatively  shown  that  Stewart  gave  to  it 
a  favorable  response,  one  which  would  authorize  not  only  an 
examination  of  his  claims,  'but  a  formal  power  to  enforce 
them  by  suit.  In  determining  this  point,  we  naturally  turn 
to  the  letter  of  Chapman  to  Kneeland,  of  the  date  of  July 
6,1876,  claimed  to  be  an  answer,  written  at  Stewart's  request, 
to  the  communication  of  Kneeland  of  June  9,  1876.  If 
Stewart  intended  fully  to  empower  Kneeland  to  prosecute  an 
action,  would  not  that  letter  have  so  declared  ?  Not  a  word 
of  that  kind  does  it  contain.  His  relationship  to  the  late 
Alexander  T.  Stewart  is  given,  and  he  is  several  times  styled 
"  our  client,"  but  not  a  single  word  about  the  commencement 
of  any  action  can  be  found  therein.  The  expression  "  our 
client "  could  properly  be  used  if  a  suit  had  no.t  been  deter- 
mined upon,  and  the  whole  matter,  was  under  advisement. 
If  we  turn  from  the  letter  to  Mr.  Chapman's  version  of  the 
interview,  which  produced  it,  as  contained  in  his  affidavit  of 
September  27,  1878,  the  same  absence  of  any  direct  author- 
Voi..  LVI  34 
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ity  to  commence  a  suit  is  conspicuous.  In  that  affidavit,  after 
stating  the  call  upon  him  by  Stewart  and  his  son,  Robert,  and 
the  exhibition  of  the  Kneeland  letter,  he  thus  states  the 
interview :  "  They  both  wished  me  to  answer  Kneeland's 
letter ;  I  listened  to  the  old  man's  story,  and  wrote  it  down 
from  his  lip-?,  in  the  letter  to  Kneeland,  which  is  attached 
to  his  deposition  herein,  dated  July  6,  1876,  and  marked 
exhibit  E ;  he  then  said  he  wanted  I  should  help  him  '  get  his 
rights,  in  what  he  called  '  a  large  property,'  and  said  that  if  I 
would  I  should  be  well  paid ;  after  writing  the  letter,  I  made 
the  following  charge  on  my  book  :  '  July  6,  1876,  Robert  G. 
Stewart  and  his  father,  debtor,  to  time  and  consultation  and 
Jetter  to  Kneeland,  $1.00  ; '  from  that  time  forward  said  Alex- 
ander has  often  talked  with  me  about  his  claims  as  heir  to 
the  large  estate,  and  was  always  inquiring  how  the  matter 
was  going  on ;  I  did  not  make  any  further  charges  against 
him ;  the  next  event  in  order  was  the  letter  of  July  12, 
1878."  It  will  be  remembered  that  the  letter  of  July 
6,  1876,  is  from  a  lawyer  to  a  lawyer,  and  claimed  to 
be  written  in  response  to  one  asking  for  power  to  do 
a  specific  act,  and  the  affidavit  is  made  by  the  writer  of  a 
letter  who  knows  that  the  point  in  controversy  is  the  direct 
authority  to  commence  an  action.  If  such  authority  was 
given  it  should  have  been  given  in  plain  words  ;  and  if 
intended  to  be  expressed  by  the  phrase  "  our  client,"  the 
counsel  failed  so  to  say  in  the  letter  which  he  wrote, 
though  therein,  as  he  swears,  he  states  "  the  old  man's  story 
as  it  fell  from  his  lips,"  and  in  the  affidavit  which  he  has 
made.  It  is  possible  that  Mr.  Chapman  so  construed  the 
interview  of  July  6,  1876,  as  to  confer  authority  to  bring  an 
action ;  and  he  swears,  in  an  affidavit  of  September  20,  1878, 
that  he  was  often  requested  by  Stewart  '"to  direct  S.  F. 
Kneeland,  an  attorney  of  said  city,  to  take  such  steps  as  he 
should  see  fit  to  procure  his  part  of  the  property,"  but  it  is 
manifest,  when  we  have  a  letter  written  July  6,  187(5,  which 
purports  to  give  all  that  Mr.  Stewart  said,  and  a  detailed  ver- 
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sion  of  that  interview  in  a  subsequent  affidavit  that  no  author- 
ity to  commence  an  action  was  conferred.  There  was,  if 
Chapman's  statement  is  true,  a  general  conference  upon  the 
matter,  enough  said  to  enable  Chapman  to  speak  of  him  as 
"  our  client,"  but  no  authorization  of  the  use  of  a  name  as 
plaintiff  in  any  suit  or  proceeding  to  be  instituted.  If  there 
was  some  conversation  about  Stewart's  right  to  a  share  in  the 
estate  of  a  New  York  merchant,  held  as  early  as  the  year 
1876,  in  view  of  the  flat  denial  by  Stewart  and  all  his  family 
of  any  actual  authority  conferred  to  institute  a  suit,  and  more 
especially  on  account  of  the  repeated  declarations  which  he 
made  to  many  persons  after  the  suit  was  commenced,  and  at 
a  date  when  he  had  not  been  brought  in  contact  with  judge 
Hilton,  or  any  of  his  friends,  that  he  had  not  authorized  any, 
it  is  impossible  for  me  to  judicially  hold  that  authority  to 
bring  an  action  was  given  prior  to  the  institution  thereof. 

The  next  question  is,  has  Alexander  Stewart,  since  the  suit 
was  actually  begun,  adopted  it  as  one  authorized  by  him? 
The  answer  to  this  also  depends  largely  upon  the  evidence  of 
Mr.  Chapman.  The  testimony  on  this  point  begins  with  a 
letter  from  Kneeland  to  Chapman,  dated  July  12,  1878,  relat- 
ing in  part  to  private  business  between  them,  but  also  contain- 
ing this  clause :  "  Your  client,  Alexander  Stewart,  heads  the 
list  of  plaintiffs  in  my  partition  suit  against  the  Stewart  estate. 
I  don't  know  that  he  can  be  proved  an  heir,  but  his  name  makes 
him  a  convenient  figure-head."  Mr.  Chapman  says  that  he 
copied  this  extract  from  the  letter,  with  a  few  additional  lines, 
and  that  he  "  read  this  paragraph  fully  and  clearly  to  him. 
He  was  delighted  that  the  suit  was  going  on,  and  said  that  if  I 
would  stick  by  him  and  get  his  rights  I  should  be  well  paid." 
Mr.  Stewart  says,  that  when  the  extract  was  given  him,  "  I 
took  the  writing  home,  and,  being  unable  to  read  it,  handed  it 
to  my  daughter  and  she  read  it  to  me,  and  1  was  mad"  &c. 
As  to  which  is  the  more  natural  story,  that  he  was  "  delighted  " 
or  "mad"  on  being  called  "  a  convenient  figure-head"  does 
not  require  much  argument.  Mary  Stewart,  the  wife  of  Alex- 
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ander,  and  Isabella  Jeffs,  a  daughter,  both  testify,  that  when 
the  extract  was  read  at  home,  Mr.  Stewart  directly  and  flatly 
repudiated  the  suit ;  ex-governor  Ryland  Fletcher,  also  deposes, 
"  that  in  July  last  he  "  (  Stewart )  "  showed  me  a  paper  which 
purported  to  be  an  extract  of  a  letter  from  S.  F.  Kneeland  to 
Clark  H.  Chapman,  and  said  to  me  at  the  time  that  he  knew 
nothing  of  this,  I  don't  know  what  it  means,  1  have  received 
this  paper  from  Chapman."  Henry  A.  Fletcher,  a  son  of 
the  governor,  testifies  to  a  similar  interview  by  Stewart  with 
him  on  the  same  subject.  Other  witnesses  also  testify  to  simi- 
lar statements.  Upon  this  testimony,  it  is  difficult  to  assume 
that  Mr.  Stewart  approved  the  act,  which  the  letter  informed 
him  of,  and  we  now  pass  to  the  conduct  of  Stewart  on  the 
reception  of  the  copy  summons  and  complaint  which  was 
about  a  month  later  and  in  August,  1878. 

Mr  Chapman  says:  "I  think  I  gave  this  complaint  to 
Alexander  Stewart  personally.  At  all  events,  I  saw  him, 
while  it  was  in  his  hands,  read  portions  of  it  to  him,  and 
explained  to  him  that  it  was  a  complaint  in  an  action  brought 
by  the  heirs  to  recover  their  interest  in  the  Stewart  estate  in 
New  York.  *  *  *  He  was  very  much  pleased  that  Knee- 
land  had  commenced  and  was  pressing  the  suit."  The 
delivery  of  these  papers  to  him,  and  their  explanation  by 
Mr.  Chapman,  Mr.  Stewart  denies,  and  says :  "  Chapman 
•gave  it  to  my  daughter,  Mrs.  Jeffs,  on  a  Saturday,  and  Mrs. 
Jeffs  took  it  to  ex-governor  Ryland  Fletcher,  and  when  she 
came  home  she  told  me  the  governor  could  not  read  it,  and 
that  he  desired  her  to  tell  me  to  bring  the  paper  with  me  the 
next  day  ( Sunday  ),  when  his  son  would  read  it  for  me.  The 
reason  he  could  not  then  read  it  was  because  of  the  defect  of 
his  eyes  from  old  age."  Mr.  Stewart  then  details  his  visit  to 
governor  Fletcher,  the  next  day,  and  his  interview  with  both 
the  father  and  son ;  also  one  with  a  Mrs.  Thompson,  and  her 
husband,  a  deputy  sheriff,  who  read  the  papers  to  him. 
Mrs.  Stewart  and  her  daughter,  Mrs.  Jeffs,  again  confirm  Mr. 
Stewart.  That  he  visited  ex-governor  Fletcher  and  son 
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to  learn  the  contents  of  the  papers  is  proven  by  both,  and 
Mr.  Samuel  L.  Thompson  deposes  to  the  fact  that  on  "  Sun- 
day, August  1 8,  1878,"  Stewart  called  to  see  him  and  said, 
"  Mr.  Thompson,  I  wish  you  would  read  this ;  I  have  shown  it 
to  Isabella,  and  she  couldn't  read  it  at  all,  or  make  it  all  out." 
The  witness  then  read  the  document,  and  after  some  con- 
versation about  the  need  of  Stewart  going  to  New  York, 
Stewart  further  said,  "  I  did  not  know  anything  about  all 
this ;  what  does  it  mean  ?  I 'did  not  know  anything  about 
it,  until  Clark  H.  Chapman  handed  me  this.  I  have  here 
an  extract  written  on  a  piece  of  paper  which  Chapman 
gave  me."  The  witness  then  states  the  exhibition  to  him  of 
the  extract  from  the  letter  of  July  12,  1878.  Is  not  the 
weight  of  the  evidence  upon  this  point  also  against  Mr. 
Chapman?  If  the  summons  and  complaint  had  been  fully 
explained,  and  Mr.  Stewart  satisfied  and  pleased,  why  did  he 
seek  information  from  so  many  and  various  persons ;  and 
why  did  he  wish  to  employ  and  retain  Mr.  Walker  as  his 
counsel,  as  the  latter  swears  he  did  ?  A  party  fully  informed 
as  to  his  rights,  and  satisfied  with  the  counsel  in  whose  hands 
he  had  reposed  them,  would  not  be  seeking  for  information 
from  his  neighbors  as  to  the  contents  of  papers  already 
explained  and  understood,  nor  be  anxious  to  secure  new  legal 
talent  at  a  heavy  expense.  Contradicted  by  Stewart,  the  wife 
and  daughter,  and  by  the  events  which  there  occurred,  I  am 
unprepared  to  hold  that  Mr.  Stewart  ratified  and  confirmed 
the  suit.  In  reaching  this  conclusion  all  the  evidence  has  not 
been  adverted  to.  Reference  has  not  been  made  to  the  evi- 
dence of  Pryce  Lewis,  B.  Gastin  Jayne,  Robert  Filton,  Mary 
Stewart,  Isabella  Jeffs  and  others  stating  admissions  by  both 
Kneeland  and  Chapman  that  they  had  not  been  employed, 
nor  to  that  of  William  H.  Walker,  Bush,  Johnson  and  others 
who  testify  to  conversations  with  Stewart,  in  which,  with 
more  or  less  distinctness,  he  recognized  an  employment  of 
Kneeland  and  Chapman  for  some  purposes.  It  would  be 
impossible,  in  an  opinion  which  ought  to  be  kept  within  rea- 
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sonable  limits,  to  discuss  every  particle  of  evidence  contained 
in  papers  numerous  and  voluminous  beyond  precedent. 

The  leading  points,  as  they  seem  to  me,  have  been  com- 
mented upon,  and  the  conclusion  of  my  own  judgment  is 
reasonably  clear  that  whatever  Mr.  Chapman  may  have  sup- 
posed was  the  extent  of  the  power  conferred  upon  him,  and 
whatever  conversations  and  talks  may  have  been  held  about 
Alexander  Stewart's  rights  as  a  supposed  heir  of  Alexander 
T.  Stewart,  deceased,  a  suit  in  his  name  was  never  authorized, 
nor  one  brought,  without  his  knowledge,  ratified  and  adopted. 

We  are  now  brought  to  the  last  question  which  this  motion 
presents,  and  that  is,  assuming  an  original  employment  of 
Kneeland  and  Chapman,  has  their  conduct,  in  the  manage- 
ment of  the  interests  claimed  to  have  been  committed  to  their 
charge,  been  such  as  to  justify  the  court  in  permitting  Mr. 
Kneeland,  the  attorney  who  appears  therein,  to  further 
occupy  that  position.  It  needs  no  authority  to  prove  that 
the  court  has  the  power  which  is  invoked.  Its  doors  are 
open  to  all  suitors  who  seek  justice  by  honest  and  honorable 
means ;  but  it  cannot,  and  wrill  not,  allow  its  process  and 
powers  to  be  invoked  either  for  dishonorable  and  unjust  ends, 
nor  its  machinery  kept  in  motion  by  dishonorable  and  unjust 
means.  If  the  plaintiifs  in  this  action  have  claims  whicli 
they  deem  just  and  honest  upon  the  Stewart  estate,  they  may 
select  their  own  attorneys  to  enforce  them ;  but  such  attor- 
neys, in  their  presentation,  must  not  seek  to  impose  upon  the 
court,  nor  use  its  powers  to  accomplish  their  purposes  by 
wicked  or  corrupt  practices.  If  they  do,  the  court,  for  its 
own  honor  and  dignity,  will,  either  on  its  own  motion  or  at 
the  instance  of  the  party  who  employed  the  attorneys,  remove 
them  from  charge  of  the  action. 

In  considering  the  conduct  of  Mr.  Kneeland  in  the  manage- 
ment of  the  suit  which  he  has  instituted,  the  fact  cannot  be 
overlooked  that  he  has  willfully  made  a  misstatement  in  the 
body  of  a  complaint,  which  he  has  permitted  one  of  the 
plaintiffs,  Ann  Jane  Bailey,  to  verify.  His  own  affidavit 
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concedes  that  the  residence  of  Alexander  Stewart  was  stated 
as  in  Whitehall,  in  the  state  of  New  York,  purposely  to  avoid* 
a' motion  to  compel  security  for  costs.  Probably  the  reason 
which  induced  the  false  statement  was  unsound  in  law,  as 
Ann  Jane  Bailey,  the  co-plaintiff,  was  a  resident  of  this  state, 
but  the  false  statement  is  very  significant  as  to  the  methods 
which  might  be  employed  to  carry  the  suit  to  a  successful 
issue.  Explain,  as  ingenious  counsel  have  attempted  to  do, 
such  conduct,  the  fact  remains  that  an  attorney  of  this  court, 
charged  with  a  most  important  suit,  if  it  has  any  basis  what- 
ever, undertook  to  deceive  his  opponent  and  the  court  alike 
upon  a  matter  which  might,  for  certain  purposes  in  the  admin- 
istration of  justice,  as  he  supposed,  be  material,  ahd  permitted 
his  client  to  verify  the  complaint  which  contained  the  false- 
hood, by  him  knowingly  inserted.  For  such  an  act  as  this, 
it  would  be  entirely  competent  for  the  court  to  grant  this 
motion.  Though,  the  attorney  deemed  his  cause  to  be  just,  he 
had  no  right,  by  a  willfully  false  statement  of  a  fact  in  a 
pleading,  to  seek  to  attain  any  advantage  whatever ;  and  if 
the  court  should  arrest  his  further  procedure  in  the  cause  for 
that  act  alone,  it  would  not  be  an  unreasonable  exercise  of  its 
power  in  behalf  of  its  own  dignity  and  the  purfty  of  its  own 
officers.  The  act  was  plainly  misconduct  in  his  office  as  an 
attorney,  for  which  Kneeland  could  be  punished ;  and 
the  adoption  .thereof  by  Mr.  Chapman  on  its  discovery,  as 
his  affidavit  discloses  he  observed  it,  by^ot  insisting  upon  the 
correction  of  the  willful  untruth,  makes  him  a  sharer  in  the 
guilt  justly  attached  to  it. 

Passing,  however,  from  the  point  just  made,  the  good  faith 
of  the  suit  and  the  modes  and  methods  relied  upon  for  suc- 
cess will  now  be  considered.  In  his  letter  to  Kneeland,  of 
July  6,  1876  (the  first  written,  and  the  one  claimed  to  be  the 
authority  for  the  suit),  Mr.  Chapman  says :  "  I  am  inclined  to 
think  there  may  be  something  in  it  —  this  claim  of  our  clieiir 
to  a  cousinship  with  the  dead  New  Yorker.  But  I  very  much 
doubt  if  the  heirs  can  set  aside  the  will.  And,  yet,  no  mor- 
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tal  or  divinity  can  guess  what  a  !N".-T.  jury  would  do.  A 
Detroit  jury  disagreed  on  the  allowance  of  E.  Ward's  will 
(the  Michigan  millionaire),  and  so  forced  a  settlement,  by 
which  the  "heirs  got  a  slice,  and  it  is  possible  the  Manhat- 
taners  might  go  and  do  likewise."  This  letter  is  remarkable 
for  its  admissions.  Mr.  Chapman  "  very  much  "  doubted  if 
the  will  of  Mr.  Stewart  could  be  broken.  .He  did  not  believe  • 
in  the  justice  of  the  suit  which  he  claims  he  was  authorized 
-to  empower  Kneeland  to  bring,  yet,  relying  upon  the  igno- 
rance or  prejudice  of  a  jury  of  "  Manhattaners,"  he  thinks  a 
disagreement  "  is  possible "  and  thus  a  settlement  may  be 
"forced."  Comment  upon  such  confessions  is  useless.  No 
standard  of  professional  ethics  yet  established  would  justify 
a  suit  with  such  views  of  its  integrity  and  such  hopes  of 
success. 

It  may  be  argued,  however,  that  Mr.  Kneeland  entered 
upon  the  action  with  no  such  thoughts.  Unfortunately,  the 
evidence  is  very  clear  that  he  did.  Mr.  Robert  Fitton,  of 
"Cavendish,  in  the  county  of  Windsor,  and  state  of  Ver- 
mont, who,  in  April,  1878,  was  confided  by  Chapman  with 
the  collection  or  renewal  of  a  note,  held  against  Kneeland, 
testifies  that'he  saw  Kneeland  in  New  York,  and,  after  obtain- 
ing a  new  note  from  him,  was  intrusted  by  Kneeland  with 
a  message  to  Chapman.  That  message,  to  insure  accuracy  in 
its  delivery,  was  written  down  by  Fitton  (its  substantial  accu- 
racy is  not  denied  by  Kneeland),  and  it  was  in  these  words  : 
"  Tell  Chapman  that,  in  a  few  days,  I  shall  be  ready  to  move 
on  the  Stewart  estate,  and  that  there  is  money  in  it  for  him 
and  me ;  that  the  Stewart  estate  did  not  want  to  be  sued,  and 
that  judge  Hilton  would  pay  well  not  to  be  molested  in  his 
property,  which  he  knew  did  not  belong  to  him,  and  that  every 
suit  or  move  made  him  blue,  and  that  all  they  had  to  do  was  to 
sue  and  see  him  squirm,  and  that  he  would  pay  well  to  get 
rid  of  a  suit  against  the  estate.  He  also  told  me  to  tell  Mr. 
Chapman,  to  make  the  suit  more  secure,  he  would  swear  that 
Alexander  Stewart's  residence  was  in  Whitehall,  New  York, 
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instead  of  Proctorsville,  Vermont,  as  it  would  be  better  to 
have  it  appear  that  Mr.  Stewart  was  a  New  Yorker,  and  that 
by  so  doing  they  would  not  have  to  give  security  for  costs." 
This  message  was  communicated  to  Chapman,  who  very  pru- 
dently requested  Fitton  to  say  nothing  about  it. 

On  July  12,  1878,  Kneeland  wrote  to  Chapman :  "  Your 
client,  Alexander  Stewart,  heads  the  list  of  plaintiffs  in  my 
partition  suit  against  the  Stewart  estate.  I  don't  know  that 
he  can  be  proved  an  heir,  but  his  name  makes  him  a  conven- 
ient figure-head." 

From  these  letters  and  the  verbal  message,  it  is  clear  that 
both  Kneeland  and  Chapman  had  no  faith  in  the  justice  of 
their  cause ;  their  hopes  were  in  the  fears  of  their  opponents, 
and  a  possible  disagreement  of  a  jury,  which  would  force  a 
settlement.  About  this  there  can  be  no  mistake,  as  the  evi- 
dence is  furnished  by  themselves.  Now,  what  next  was  done  ? 
Mr.  Bryce  Lewis,  a  New  York  detective,  after  considerable 
search,  found  Stewart  and  brought  him  to  New  York.  This 
occurred  early  in  September.  Kneeland  having  learned  from 
Chapman  that  Stewart  was  in  care  of  Lewis,  under  the  name 
of  Brown,  sought  an  interview,  and  succeeded.  The  result  of 
this  and  subsequent  interviews  was  a  bona  fide  agreement,  as 
Kneeland  supposed,  between  Lewis  and  himself,  by  which  the 
former  agreed  to  aid  in  procuring  a  settlement  of  the  suit  for 
the  sum  of  $100,000,  for  which  service,  by  writing,  dated 
September  5,  1878,  Mr.  Kneeland  pledged  his  "  sacred  honor 
as  a  gentleman,"  and  his  "hopes  for  eternity,"  that,  to  use  his 
exact  language,  "  I  will  pay  Bryce  Lewis  one-tenth  of  all  the 
moneys  I  shall  make  out  of  it,  as  soon  as  the  same  is  received 
by  me."  In  a  letter  to  Chapman,  dated  September  6,  1878, 
and  purporting  to  be  "written  in  haste,"  Mr.  Kneeland 
informs  him  of  this  transaction  thus  :  "  Lewis  is  a  detective, 
and  I  have  bought  him  over.  He  will  go  back  with  Stewart, 
probably  on  Monday  night.  *  *  *  I  have  made  arrange- 
ments with  Lewis  to  give  him  a  certain  percent  on  all  I  make 
under  any  settlement  perfected  within  three  months ;  and  I 
Voi.  LVI  35 
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have  got  him  to  be  a  detective  on  me,  as  well  as  Stewart, 
eking  out  the  things  I  want  to  have  the  other  side  know." 
A  step  had  now  been  taken  to  consummate  the  original  plan, 
which  was  to  force  a  compromise.  The  employe  of  Hilton 
had  been  "  bought  *  *  *  over,"  and  he  was  to  pretend 
to  be  a  detective  on  Kneeland,  and  his  business  was  to  aid 
Kneeland  in  the  compromise  by,  among  other  ways,  "  eking 
out  the  things "  that  Kneeland  wanted  "  to  have  the  other 
side  know."  To  characterize  this  by  no  unnecessarily  harsh 
epithets,  it  will  be  sufficient  to  say,  of  this  method  of  prose- 
cuting a  lawsuit,  that  it  was  more  novel  and  unprofessional 
than  ingenious.  It  disarmed  Mr.  Chapman  of  all  suspicions ; 
and  when  Messrs.  Bryce  Lewis  and  B.  Gastin  Jayne  visited 
Mr.  Chapman,  at  Proctorsville,  for  the  object,  at  first  pro- 
fessed to  Chapman,  of  devising  the  machinery  to  force  the 
settlement,  he  freely  confessed  his  disbelief  in  the  justice  of 
the  suit,  the  want  of  authority  to  commence  it,  and,  there- 
upon, being  confronted  with  the  evidence  of  his  confessed 
guilt  of  an  attempt  wrongfully  to  extort  money,  and  being 
requested  to  choose  between  the  position  of  "  defendant  or 
witness,"  chose  the  latter,  and,  on  the  demand  of  Jayne  and 
Lewis,  surrendered  the  Kneeland  letters.  Having  given  up 
the  letters  of  Kneeland  to  parties  employed  as  detectives,  of 
which  he  had  full  knowledge,  the  letter  of  Chapman  to 
Kneeland,  announcing  the  act,  and  justifying  it  on  the  ground 
that  Lewis  wanted  them,  and,  to  use  his  own  language, 
because  "you  say,  in  yours  of  the  sixth,  I  can  trust  him 
fully,"  is  certainly  a  grim  sarcasm.  The  fact  has  not  been 
overlooked  that  Chapman  undertakes  to  vary  the  events  of 
these  interviews  somewhat.  He  does  admit,  however,  that, 
in  the  final  one,  Jayne's  language  was  threatening,  and  he 
said,  among  other  things,  "  you  are  liable  to  indictment,  and 
have  got  to  take  your  position  either  as  defendant  or  witness. 
All  we  want  of  you  is  to  give  up  the  letters  that  Kneeland 
has  written  to  you  in  the  last  few  weeks ;  Kneeland  is  ruined 
any  way."  A  lawyer  of  the  age  of  fifty-six  years,  who  has 
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filled  important  public  offices,  conscious  •  of  no  guilt,  could 
not,  under  such  language,  have  made  any  concessions.  The 
delivery  of  the  letters  thereon  stamp  the  story  of  Jayne  and 
Lewis  as  true.  By  force  of  admissions  made  to  them,  as  they 
have  testified  to,  could  the  delivery  of  the  letters  only  have 
been  accomplished. 

The  result  of  this  evidence,  which  has  been  briefly  sketched, 
is  clear.  Both  Chapman  and  Kneeland  more  than  doubted 
the  justice  of  their  cause.  The  action  was  commenced  with 
a  falsehood  willfully  inserted  in  the  first  pleading ;  their  hope 
of  success  was  in  a  forced  settlement }  a  detective  in  the  ser- 
vice of  their  adversaries  was  "  bought  over,"  as  they  supposed, 
to  their  interest,  and  by  his  treachery,  as  they  hoped,  the  fears 
of  parties  interested  in  upholding  the  will  of  the  dead  New 
York  merchant  were  to  be  so  worked  upon  as  to  secure 
$100,000.  This  plan  was  not  only  embodied  in  letters  and 
messages,  but  plainly  confessed  to  their  supposed  instruments ; 
and  the  question  now  presented  is,  conceding  a  full  employ- 
ment by  Stewart  to  bring  the  action,  conceding  an  honest 
belief  in  counsel  of  its  righteousness  and  justice,  can  this 
court — the  highest  in  the  state,  of  original  jurisdiction  — 
tolerate  such  modes  and  methods  to  success  ?  To  this  there 
can  be  only  one  answer,  and  that  is,  that  the  attorney  who 
thus  seeks  to  carry  on  a  litigation  should  be  stopped  by  its 
mandate ;  when,  however,  a  cause,  in  the  justice  of  which 
counsel  have  no  faith,  is  carried  on  ^by  such  means  as  have 
been  confessedly  employed  in  this,  the  answer  should  be,  if 
possible,  more  emphatic.  Mr.  Kneeland's  functions,  as  the 
attorney  for  Mr.  Stewart,  at  least,  must  terminate.  More 
than  this  it  is  unnecessary,  if  we  had  the  heart  to  do  so,  to 
say ;  but  to  say  less  is  forbidden  by  every  consideration  of  self- 
respect,  and  a  due  regard  for  professional  honor. 

The  order  of  the  special  term  must  be  one  granting  the 
motion,  and  any  further  action  is  submitted  to  the  general 
term. 
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Supplementary  proceedings  —  right  of  assignee  to  'maintain — jurisdiction 
of  county  judge. 

An  assignee  of  a  judgment  has  the  right  to  maintain  supplementary  pro- 
ceedings on  it,  after  the  death  of  the  party  recovering  the  judgment. 

Where  it  appeared  that  the  owner  of  the  judgment  was  B. ,  and  that  it 
was  assigned  to  him  by  the  plaintiff  in  his  lifetime,  it  also  appearing 
that  the  plaintiff  in  the  action  was  dead : 

Held,  that  the  court  could  appoint  a  receiver  of  the  property  of  the  defend- 
ant on  the  application  of  the  assignee. 

A  county  judge  has  jurisdiction  in  proceedings  supplementary  to  execu- 
tion based  on  judgments  recovered  in  the  supreme  court  where  the 
judgment  debtor  resides  or  has  a  place  of  business  in  the  county,  or 
where  a  transcript  has  been  filed  when  the  judgment  was  not  recovered 
iji  that  county. 

At  Chambers,  Utica,  /September,  1878. 

K.  O.  JONES,  Special  County  Judge  of  Oneida  County. — 
An  application  is  made  to  me,  in  this  matter,  for  the  appoint- 
ment of  a  receiver  of  the  property  of  the  defendant.  It 
appeals  that  the  owner  of  the  judgment  is  M.  M.  Burlison,  Esq., 
and  that  it  was  assigned  to  him  by  the  plaintiff  in  his  life- 
time. It  also  appears  that  the  plaintiff  in  the  action  is  now 
dead.  The  important  question  now  presented  is,  whether  or 
not  I  have  the  power  to  appoint  a  receiver,  the  plaintiff  being 
dead  ?  Prior  to  the  adoption  of  the  Code  of  Procedure, 
execution  could  not  be  issued  on  any  judgment,  where  the 
party  recovering  the  judgment  was  dead,  except  through  the 
aid  of  the  writ  of  scire  facias  (Jay  agt.  Martine,  2  Duer, 
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654 ;  Wheeler  agt.  Dakin,  18  How.  Pr.  R.,  537  and  cases 
there  referred  to  ). 

Section  283  of  the  Code  of  Procedure,  as  amended  in  1866, 
gave  the  right  to  execution,  and  professed  to  give  the  right  to 
supplementary  proceedings,  in  favor  of  the  personal  repre- 
sentatives, duly  appointed,  of  a  deceased  party  who  had 
recovered  judgment,  at  any  time  within  five  years  after  the 
entry  of  the  judgment.  That  section  did  not  give  the  right 
to  an  assignee  of  the  judgment.  That  section  was  repealed 
by  chapter  417  of  the  Laws  of  1877. 

The  only  provision  touching  upon  the  subject,  which  I  have 
been  able  to  find  in  the  Code  of  Civil  Procedure,  is  section 
1376.  That,  however,  only  covers  executions  in  cases  of 
deceased  parties  who  had  recovered  judgments  in  their  life- 
time. That  extends  the  right  to  execution  at  any  time  within 
five  years  after  the  entry  of  judgment,  as  well  to  the  assignees 
of  the  judgment,  as  to  the  personal  representatives  duly 
appointed  of  the  deceased  creditors.  There  is  no  statute 
which  in  express  terms,  gives  the  right  to  assignees  of 
deceased  persons,  who  in  their  lifetime  had  recovered  judg- 
ments, to  supplementary  proceedings  against  the  judgment 
debtor.  There  is  none  which  in  express  terms  gives  the  right 
to  the  assignee  of  a  living  party  who  recovered  judgment ; 
yet  the  courts  have  held  that  assignees  of  the  judgment  had 
the  right  to  the  remedy  given  by  proceedings  supplemental  to 
execution  (See  Ross  agt.  Clussman,  1  Code  Rep.  \_N.  £.],  91 1 
Same  case,  3  Sandf.,  676 ;  Hough  agt.  Kohlin,  1  Code  Rep. 
\N.  &],  232 ;  Lindsay  agt.  Sherman,  1  Code  Rep.  [N.  S.~\,  25  ; 
Same  case,  5  How.  Pr.  R.,  308  ;  Orr's  Case,  2  Abb.  Pr.  R., 
457-;  Frederick  agt.  Decker,  18  How.  Pr.  R.,  96 ). 

The  case  of  Ross  agt.  Clussman  (ante)  is  the  pioneer  case 
on  the  right  of  an  assignee  of  a  judgment  to  a  resort  to  sup- 
plementary proceedings. 

The  language  of  section  292  of  the  Code  of  Procedure 
is,  the  "judgment  creditor  "  is  "  entitled  to  the  order,"  &c. 

Judge  SANDFORB,  in  giving  the  opinion  of  the  court  in 
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Hoss  agt.  Clussman,  in  speaking  of  the  objection  there  made 
to  an  assignee  having  the  benefit  of  the  proceeding,  says : 
"  We  think  this  objection  is  wholly  unfounded.  The  judg- 
ment creditor  is  the  person  who  owns  the  judgment,  to  whom 
it  is  due,  and  who  alone  has  the  right  to  receive  it  and  to  give 
a  discharge  ;  .not  the  person  in  whose  name  the  judgment  was 
recovered,  but  who  has  transferred  it  and  thereby  ceased  to 
be  a  creditor  of  the  defendant.  We  suppose  that  one  to 
whom  a  bond  has  been  assigned  is,  beyond  all  doubt,  the  bond 
creditor,  and  that  no  one  would  think  of  calling  the  obligee 
the  bond  creditor  after  he  had  parted  with  his  interest  in  the 
debt  by  an  absolute  assignment." 

I  think  judge  SANDFORD'S  construction  or  definition  of  the 
words  "  the  judgment  creditor  "  correct.  Applying,  then,  to 
this  case  that  construction  of  the  two  hundred  and  ninety- 
second  section  of  the  Code  of  Procedure,  it  is  established 
that  were  it  not  for  the  death  of  the  plaintiff  herein,  Mr. 
Burlison,  the  assignee  of  the  judgment,  would  now  be  enti- 
tled to  his  receiver  Does  the  death  of  the  plaintiff  defeat  it  ? 
I  think  not.  It  may  be  said  that  supplementary  proceedings 
being  a  proceeding  in  an  action,  there  is  no  longer  any 
plaintiff  or  defendant,  as  the  case  may  be,  to  carry  it  on 
in  the  name  of.  I  have  searched  in  vain  for  a  case  hold- 
ing it  to  be  necessary  to  carry  the  same  on  in  the  name 
of  the  plaintiff  or  defendant.  The  cases  do  hold  that  it 
is  not  improper  to  carry  on  the  proceeding  in  the  name 
of  the  plaintiff  or  defendant  recovering  the  judgment ;  and 
what  the  courts  mean  in  those  cases  I  suppose  is,  that  it  is 
not  improper  to  entitle  the  affidavits  and  orders  in  the  action, 
as  the  other  papers  in  the  action  are  entitled.  I  think  the 
courts  were  right  in  so  holding ;  I  yet,  however,  have  to  learn 
that  it  is  imperative  to  have  the  affidavits  or  orders  in  supplemen- 
tary proceedings  entitled  in  any  action  or  in  any  form.  I  think, 
it  sufficient  that  they,  in  the  body  of  them,  indicate  sufficiently 
what  proceeding  they  are  made  in ;  that,  I  think,  disposes  of 
such  objection.  The  reason  that  executions  (except  in  cases 
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expressly  authorized  by  statute),  must  be  issued  in  the  name 
and  lifetime  of  the  party  recovering  the  judgment,  I  think 
does  not  obtain  in  proceedings  supplemental  to  execution. 
The  statute  does  not  give  an  assignee  of  a  judgment  the  right 
to  an  execution  which,  upon  the  face  thereof,  shall  be  in  his 
favor.  He,  of  course,  may  make  an  arrangement  for  the  issu- 
ing of  one,  with  the  person  recovering  the  judgment  (the 
assignor),  and  they  may  dispose  of  the  money  collected  on  it, 
as  between  themselves,  as  they  please.  The  execution,  how- 
ever, must,  upon  its  face,  be  in.  favor  of  the  party  recovering 
the  judgment.  It  would  seem  a  little  strange  at  least,  then, 
after  the  decease  of  the  party  recovering  the  judgment,  to  see 
him  issuing  executions  and  attending  to  collections  on  them. 

That  is  probably  a  sufficient  reason'  for  the  rule  stated, 
with  reference  to  executions,  where  the  persons  recovering 
the  judgments  are  dead.  That  reasoning  cannot  be  applied 
to  supplementary  proceedings,  for  the  reason  that  the  statute 
has  given  the  remedy  by  them  to  "judgment  crec7it&rs" 

The  language  of  the  statute  is  equivalent  to  its  saying,  that 
the  party  in  whose  favor  the  judgment  was  recovered,  his 
assignee  or  assignees  is  and  are  entitled  to  the  use  of  pro- 
ceedings supplemental  to  execution.  It  may  also  be  urged, 
that  by  the  same  process  of  reasoning,  you  are  to  conclude 
that  the  personal  representatives  duly  appointed  of  deceased 
persons,  in  whose  favor  judgments  existed  at  their  decease,  are 
entitled  to  the  remedy ;  and  if  they  are,  the  question  will  be 
suggested,  why  did  the  legislature  amend  section  283  of  the 
Code  of  Procedure,  in  1866,  so  that  it  in  terms  assumed 
to  give  the  right  to  supplementary  proceedings  to  the  per- 
sonal representatives  duly  appointed  of  such  deceased  persons  ? 

I  shall  not  discuss  that  proposition  at  any  great  length,  nor 
will  I  formally  pass  upon  it,  but  will  content  myself  with 
making  a  few  suggestions  with  reference  to  the  same. 

Unless  the  language  of  section  292  of  the  Code  of  Pro- 
cedure failed  to  embrace  the  personal  representatives  duly 
appointed  of  the  deceased  party,  in  whose  favor  the  judgment 
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had  been  recovered,  it  was  unnecessary  to  have  such  amend- 
ment passed  to  confer  such  power  or  authority,  a  power  or 
right  which  must  be  already  existing  if  section  292  was  broad 
enough  to  confer  it  on  them ;  but  its  effect,  if  not  intention, 
may  have  been  to  limit  the  right  to  that  class  of  persons  to 
five  years  after  the  entry  of  the  judgment.  It  will  not  do  to 
say  such  and  such  was  the  intent  of  the  legislature  unless, 
upon  a  fair  construction  of  the  language  used,  the  same  is  so 
expressed. 

Saying  a  case  is  within  or  not  within  the  spirit  of  an  enact- 
ment will  not  do  unless  a  fair  construction  of  the  language 
used  will  or  will  not,  as  the  case  may  be,  bring  it  within  the 
enactment  itself  (Lobdell  agt.  Lobdell,  36  N.  Y.,  32T-334). 

It  may  be  urged  that,  through  the  decease  of  the  party  who 
had  recovered  the  judgment  and  who  owned  it  at  the  time  of 
his  decease,  there  is  a  suspension  of  the  right  to  the  remedy 
by  supplementary  proceedings  until  the  due  appointment  of 
the  personal  representatives,  and  for  that  reason  the  personal 
representatives  duly  appointed  were  not  entitled  to  it  until 
the  amendment  of  1866  to  section  283  was  passed. 

This  may  be  a  fair  test  of  that  question  :  Supposing  a  person 
recovering  a  judgment  was  convicted  of-a  felony  and  sentenced 
to  state  prison  for  a  term  of  years  that  would  suspend  his 
right  to  institute  the  proceeding  (sec.  39,  vol.  3,  Revised 
Statutes,  page  994  {Banks  Bros.  6th  ed.J) ;  yet,  after  his 
sentence  was  served  and  his  discharge  from  prison,  no  one,  I 
apprehend,  would  claim  that  such  suspension  had  destroyed 
his  right  to  his  remedy  for  the  collection  of  the  judgment  by 
supplementary  proceedings.  Wherein  is  the  difference  in 
respect  to  the  two  cases  ;  are  the  personal  representatives,  duly 
appointed,  not  the  judgment  creditors  within  the  true  meaning 
of  section  292  of  the  Code  of  Procedure  ;  are  they  not  the 
persons  who  own  the  judgment,  to  whom  it  is  due,  and  who 
alone  have  the  right  to  receive  the  amount  due  on  it  and 
discharge  it  ?  . 

If  that  does  not  make  them  "judgment  creditors  "  within 
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the  meaning  of  the  section,  what  will  ?     If  they  sue  it  over 
they  will  only  hold-  it  in  a  representative  capacity,  which  they 
do  without  suing  it  over,  and  their  power  over  it  will  not  be 
increased.     Without  formally  passing  upon  the  rights  of  per- 
sonal representatives  duly  appointed  as  to  proceedings  of  this 
character,  I  must  hold  that  Mr.  Burlison,  the  assignee  of  the 
judgment,  is  entitled  to  an  order  appointing  a  receiver  of 
the  property  of  the  judgment  debtor  herein. 
Ordered  accordingly. 
VOL.  LVI  36 
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SUPREME  COURT. 

HENRY  LUERS  and  others  as  trustees  and  administrators,  with 
the  will  annexed,  of  HENRY  LUERS,  deceased,  agt.  PETER 
BRUNGES  and  others. 

Administrator,  with  the  will  annexed  —  to  what  property  and  rights  he 

succeeds. 

The  title  of  an  administrator,  de  bonis  non,  with  the  will  annexed,  relates 
back  to  the  death  of  the  testator,  and  he  may  recover  not  only  upon 
causes  of  action  in  fsrvor  of  the  testator  in  his  lifetime,  but  also  for 
causes  of  action  arising  after  his  death  in  regard  to  the  assets. 

Walton  agt.  Walton  (4  Abb.  Ct.  App.  Dee.,  512)  applied; 

By  operation  of  law,  not  only  the  unadministered  assets  of  the  testator 
in  specie,  in  the  hands  of  the  executor  or  others,  pass  to  the  adminis- 
trator, de  bonis  non,  with  the  will  annexed,  but  also  the  moneys  and 
securities  realized  ou  any  sale  thereof  by  the  executor,  for  the  purpose 
of  further  administration,  which  have  not  lost  their  identity,  and  can 
be  distinguished  from  the  individual  property  of  the  executor. 

Where  a  bond  and  mortgage  were  executed  and  delivered  to  F.  and  B.,  as 
executors  of  the  last  will  and  testament  of  L.,  deceased,  the  principal 
sum  secured  thereby  being  made  payable  to  F.  and  B.,  as  executors,  their 
survivars,  successors  or  assigns: 

Held,  upon  demurrer  to  the  complaint,  that,  upon  the  removal  of  F.  and 
B.  from  their  office  as  executors,  and  letters  of  administration,  de  bonis 
non,  with  the  will  annexed,  having  been  issued,  by  operation  of  law,  thf 
bond  and  mortgage  passed  to  the  administrator,  with  the  will  annexed 
and  that  he  could  maintain  an  action  for  the  foreclosure  of  the  same. 

The  plaintiff,  in  his  complaint,  claims  that  the  principal  sum  secured  by 
the  mortgage,  with  installments  of  interest,  were  due  and  unpaid,  but 
failed  to  state  facts  showing  the  principal  to  be  due. 

Held,  upon  demurrer,  that  the  action  of  foreclosure  could  be  sustained 
for  the  non-payment  of  interest. 

Special  Term,  October,  1878. 
DEMURRER  to  complaint. 
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The  action  is  for  the  foreclosure  of  a  mortgage.  The  com- 
plaint alleges  that  Henry  Luers  died  on  the  third  day  of 
January,  1865,  leaving  a  last  will  and  testament,  which  was 
admitted  to  probate  by  the  surrogate  of  the  county  of  New 
York,  by  which  will  Lawson  1ST.  Fuller,  and  Peter  Brunges, 
were  appointed  executors  tkereof ;  that  upon  the  8th  day  of 
March,  1865,  letters  testamentary  were  granted  and  issued  to 
Fuller  and  Brunges,  as  executors,  and  that  they  entered  upon 
the  duty  of  their  office. 

That  the  defendants  Brunges  and  Ockershausen,  for  the 
purpose  of  securing  the  payment  to  said  Fuller  and  Brunges, 
as  executors,  of  the  last  will  and  testament  of  Henry  Luers, 
deceased,  of  the  sum  of  $38,000  with  interest,  executed  and 
delivered  on  the  first  day  of  May  1875  to  them  as  executors, 
a  bond  dated  on  that  day,  conditioned  for  the  payment  of  the 
sum  above  mentioned  in  five  years  from  the  date  of  the  bond, 
to  them  the  said  Fuller  and  BrungeSj  as  executors  as  aforesaid, 
their  survivor,  successors  or  assigns,  and  as  collateral  security 
to  the  bond,  executed  and  delivered  to  the  said  Fuller  and 
Brunges  as  executors  of  the  last  will  and  testament  of  said 
Luers,  deceased,  a  mortgage  upon  real  estate  situated  in  the 
city  of  New  York,  which  mortgage  contained  the  same  con- 
dition as  the  bond ;  and  in  case  of  default  in'  the  payment  of 
the  aforesaid  sum  of  money  or  the  interest  that  might  grow 
due  thereon,  or  any  part  thereof,  the  said  Fuller  and  Brunges, 
as  executors  as  aforesaid,  their  survivor,  successors  and  assigns, 
were  empowered  to  sell  the  mortgaged  premises  in  due  form 
of  law,  and  out  of  the  moneys  arising  from  the  sale,  to  pay 
the  said  sum  of  money,  with  the  costs  and  expenses,  the  sur- 
plus to  be  returned  to  said  Brunges  and  Ockershausen. 

That  the  letters  testamentary  issued  to  Fuller  and  Brunges, 
were  revoked  by  an  order  of  the  surrogate  of  the  county  of 
New  York,  made  on  the  third  day  of  March,  1877,  and  that 
on  or  about  the  eighteenth  day  of  May,  1877,  letters  of 
administration,  with  the  will  annexed,  were  duly  issued  by  the 
surrogate  of  New  York  to  the  plaintiffs  in  this  action,  and 
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that  thereupon  the  plaintiffs  duly  qualified  as  such  adminis- 
trators and  entered  upon  the  discharge  of  the  duties  of  their 
said  office.  That  by  operation  of  law  the  title  and  ownership 
of  said -bond  and  mortgage,  and  the  fund  thereby  secured,  or 
intended  to  be  secured,  vested  in  the  plaintiffs. 

The  complaint  alleges  that  the  defendants  have  failed  to 
comply  with  the  condition  of  the  bond  and  mortgage  by 
omitting  to  pay  the  sum  of  $1,330  interest  upon  the  prin- 
cipal of  said  bond,  which  became  due  and  payable  on  the  1st 
day  of  November,  1877,  and  by  omitting  to  pay  the  other 
interest  which  has  become  due  and  payable  since  that  date  ; 
that  the  defendants  have  failed  to  comply  with  the  conditions 
of  the  bond  and  mortgage  by  omitting  to  pay  the  principal 
thereof,  which  became  due  and  payable  on  the  default  in  the 
interest  expressed  in  said  bond  ;  and  that  the  plaintiffs  elect  to 
consider  the  whole  of  said  principal  sum,  with  the  interest 
thereon,  due  and  payable  according  to  the  provisions  of  the 
bond  and  mortgage,  and  that  there  is  now  justly  due  upon  the 
same  the  sum  of  $38,000,  with  interest  thereon  from  the  1st 
of  May,  1877.  The  complaint  also  avers  that,  by  an  order  of 
the  supreme  court,  made  on  the  25th  of  April,  1878,  Brunges 
and  Fuller  were  removed  from  being  trustees  of  the  trusts 
under  the  will  of  Luers,  and  that  the  plaintiffs  were  appointed 
as  such  trustees  in  their  place,  and  have  qualified  and  entered 
upon  the  discharge  of  their  duties  as  such.  Although  not 
given  in  the  exact  order  in  which  they  are  stated  therein,  such 
are  the  substantial  allegations  of  the  complaint.  Judgment  of 
foreclosure  and  sale  of  the  mortgaged  premises  is  demanded. 
The  defendants,  Brunges  and  Ockershausen,  separately  demur 
to  the  complaint,  and  assign  for  their  causes  of  demurrer : 

First.  That  it  appears  upon  the  face  of  the  complaint  that 
the  plaintiffs  have  not  legal  capacity  to  sue  ;  in  that  the  com- 
plaint does  not  show  or  allege  any  conveyance  or  assignment 
by  the  former  executors  and  trustees  of  their  right,  title  and 
interest  in  and  to  the  bond  and  mortgage,  and  that  they  are 
not  the  lawful  owners  and  holders  thereof. 
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Second.  That  it  appears  iipon  the  face  of  the  complaint 
that  the  same  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendants. 

George  F.  Martins,  for  defendant  Brunges,  and  H.  Secor, 
Jr.,  for  defendant  Ockershausen,  for  demurrer. 

EUiott  F.  Shepard,  for  plaintiffs,  opposed. 

VAN  VORST,  J.  —  If  the  fact  was  that  the  mortgage  in 
question  was  among  the  assets  of  the  testator,  in  specie,  there 
can  be  no  question  but  that  by  operation  of  law  the  plaintiffs, 
who  have  been  appointed  administrators,  de  bonis  non,  with 
the  will  annexed,  have  a  legal  title  thereto. 

By  their  appointment,  in  the  room  of  the  executors  named 
in  the  will  who  have  been  removed,  the  plaintiffs  became  the 
sole  representatives  of  the  estate  and  are  charged  with  the 
administration  of  the  assets  not  already  administered.  Their 
title  dates  from  the  death  of  the  'testator,  and  they  may 
recover  not  only  upon  causes  of  action  in  favor  of  the  deceased 
in  his  lifetime,  but  equally  for  any  cause  of  action  after  his 
death  in  regard  to  the  assets  (Redjield  on  Wills,  vol.  3,  103). 
An  administrator,  cum  testamento  annexo,  has  the  same  rights 
and  powers,  and  is  subject  to  the  same  duties,  as  if  he  had 
been  named  executor  in  the  will.  He  takes  all  the  powers, 
as  well  as  the  rights  and  duties,  which  belong  to  the  executor 
as  such,  whether  these  powers  are  conferred  by  statute  or  exist 
at  common  law  (Conklin  agt.  Egertorfs  Administrator,  21 
Wend.,  430 ;  2  Rev.  Stat.,  16,  sec.  22  [2^  ed.]). 

In  Walton  agt.  Walton  (4  Abb.  Court  of  Appeals  Decisions, 
pp.  512,  516)  it  is  said  :  "  For  all  legal  purposes  the  plaintiff  " 
(who  was  administrator,  de  bonis,  with  the  will  annexed)  "  is 
the  sole  legal  representative  and  possessed  of  the  nnadmin- 
istered  assets  of  the  deceased  and  is  entitled  by  law  to  the 
custody  of  the  property  and  the  possession  of  the  assets  for 
the  purpose  of  administration.  He  may  bring  suits  to  recover 
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the  property  against  any  person  in  possession  of  it "  (See,  also, 
Redfield  on  Wills,  vol.  3,  101 ;  Williams  on  Executors,  vol.  1. 
823). 

Although  it  does  not  appear  that  the  mortgage  sought  to 
be  foreclosed  did,  in  specie,  belong  to  the  decedent,  yet,  for 
the  purposes  of  this  demurrer,  sufficient  is  alleged  to  show 
that  it  was  taken  and  held  by  the  executors  as  an  asset  and 
as  the  property  of  the  estate  of  the  decedent  That  it  is  such 
asset  and  is  the  property  of  the  estate,  the  obligors  and  mort- 
gagors, upon  the  undisputed  facts,  are  precluded  from  now 
denying,  in  so  far  as  the  issue  of  law  raised  by  the  demurrer 
is  concerned. 

The  complaint  alleges  that  the  bond  and  mortgage  were 
executed  and  delivered  to  secure  the  payment  to  Fuller  and 
Brunges,  as  executors  of  the  last  will  and  testament  of  Henry 
Luers,  deceased,  the  sum  secured  thereby,  and  that  the  same 
was  to  be  paid  to  them  and  their  successors. 

Persons  are  presumed  to  mean  what  they  say,  and  we  are 
not  'Warranted  in  giving  an  import  to  words  opposed  to  the 
sense  in  which  they  were  manifesly  used.  This  is  emphatic- 
ally so  when  they  speak  through  an  instrument  under  seal. 
The  language  of  the  mortgage,  impresses  it  with  a  special  and 
limited  character  as  to  the  fund  it  represents  and  the  direc- 
tion in  which  it  is  to  go. 

Although,  in  fact,  given  to  secure  a  debt  due  to  the  estate, 
had  the  mortgage  been  executed  to  Fuller  and  Brunges,  indi- 
vidually, and  not  in  their  representative  character,  other 
questions  would  have  arisen. 

But  Brunges,  one  of  the  obligors  and  mortgagors,  was 
himself  an  executor.  As  far  as  he  is  concerned,  the  bond  and 
mortgage  was  executed  by  him,  individually,  to  himself,  as 
executor ;  and  such  act  amounts  to  a  distinct  assertion,  on  his 
part,  that  the  security  so  taken  was  the  property  of  the  estate 
lie  represented.  But  both  are  equally  bound  by.  the  facts 
stated  in  the  bond  and  mortgage,  and  appearing  in  the 
complaint. 
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Fair  construction  would  be  against  any  claim  on  the  part 
of  the  mortgagees,  should  any  such  be  interposed,  that  the 
bond  and  mortgage  were  their  individual  property. 

There  is  no  room,  therefore,  at  this  time,  for  the  conclusion 
that  the  mortgage  is  not  the  property  of  the  estate ;  and  if 
such  be  its  character,  the  plaintiffs  are  legally  and  equitably 
entitled  to  its  possession  in  right  of  their  office  as  adminis- 
trators, with  the  will  annexed. 

In  Walton  agt.  Walton  (supra),  it  is  decided  "that  the 
administrator,  de  bonis  non,  may  recover  the  property  of  any 
person  in  possession  of  it,  if  it  exists  in  specie,  in  the  condi- 
tion in  which  it  was  at  the  testator's  death,  or  if  it  has  been 
converted  into  money." 

The  opinion  in  that  case  adds  :  "  Wherever  they  are  found, 
in  whose  hands  soever  they  may  be,  such  person  is  bound  t<» 
deliver  them  over  into  the  possession  of  the  plaintiffs." 

In  the  case  of  Walton  agt.  Walton^  among  other  things, 
real  estate,  bid  in  by  the  former  executor  on  a  mortgage 
executed  to  the  testator,  was  held  to  be  a  purchase  for  the 
estate,  and  that  the  representatives  had  the  right  to  elect  to 
take  the  purchase. 

And,  in  general,  I  should  say,  that  not  only  the  unadminis- 
tered  property  of  the  testator  in  specie  would,  by  operation 
of  law,  pass  to  the  administrator,  de  bonis  non,  with  the  will 
annexed,  but  also  the  moneys  and  securities  realized  on  a  sale 
thereof  for  the  purpose  of  further  administration,  and  yet 
not  fully  administered,  and  which  have  not  lost  their  indentity. 
and  can  be  distinguished  from  the  individual  property  of  the 
executor,  will  also  so  pass. 

"We  are  not  shut  up  to  any  presumption,  in  the  entire  absence 
of  facts,  that  in  taking  the  bond  and  mortgage,  the  executors 
were  doing  an  unauthorized  act,  or  that  they  have  intention- 
ally converted  to  their  own  individual  use,  the  property  of 
the  estate,  but,  on  the  other  hand,  the  presumption  is,  that 
they  were  legally  and  honestly  taken  in  a  transaction  affect- 
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ing  the  estate,  and  that  they  were  properly  made  and  executed 
to  the  executors  as  such. 

And  this  action  is  an  election  on  the  part  of  the  plaintiffs 
to  take  the  bond  and  mortgage,  although  executed  after  the 
testator's  death,  as  assets  to  be  fully  administered  under  the 
will. 

And  they  are  justified  in  so  taking  them,  as  representing  a 
debt  due  to  the  estate,  or  as  property  of  the  estate,  invested 
and  legally  converted  into  that  form,  and  which  in  their  con- 
verted form,  are  readily  distinguishable.  It  is  quite  true  that 
there  are  difficulties  which  seem  to  lie  in  the  way  of  regard- 
ing the  plaintiffs  as  succeeding  to  the  bond  and  mortgage, 
made  after  the  death  of  the  testator,  growing  out  of  the  rule 
advanced  in  several  reported  cases,  that  the  administrator,  with 
the  will  annexed,  derives  his  title  from  the  decedent  and  not 
from  the  executors  who  have  been  removed  (Carrick  agt. 
Carrick,  23  N.  J.  Eg.,  364 ;  Com.  For.  Missions,  27  Conn. 
jR.,  344).  But  this  difficulty,  under  the  facts  before  us,  is 
unsubstantial.  There  exists  in  this  case,  a  privity  between 
the  plaintiffs  and  the  executors,  whom  they  succeed,  as  to  all 
rights  and  duties,  growing  out  of  the  character  impressed 
upon  the  bond  and  mortgage  by  their  language,  and  the  pur- 
pose for  which  they  were  evidently  taken. 

This  is  an  action  in  equity.  An  equitable  title  is  sufficient 
to  uphold  it.  The  demurrer  admits,  in  substance,  that  the 
bond  and  mortgage  are  the  property  of  the  estate,  and  that 
the  amount  thereof  is  properly  payable  to  the  mortgagees,  as 
executors,  and  to  their  successors. 

In  this  connection  the  word  "  successors  "  is  quite  import- 
ant, and,  in  itself,  repels  the  idea  suggested  by  the  defendant's 
counsel  that  an  assignment  from  the  executors  was  necessary 
to  vest  the  property  in  the  plaintiffs. 

The  obligations,  by  their  terms,  determine  the  rights  of  the 
plaintiffs  to  hold  and  enforce  their  payment. 

Where  the  cause  of  action  is  such  that  the  first  adminis- 
trator may  sue  in  his  representative  character,  the  right  of 
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action  devolves  on  the  administrator,  de  bonis  non  (Catherwood 
agt.  Chaubaud,  \B.&  C.,  150) ;  wherever  the  money  recovered 
will  be  assets,  the  executor  may  sue  for  it  and  declare  in  his 
representative  character  ( Webster  agt.  Spencer,  3  B.  &  Aid., 
362-364;  Smith  agt.  Pearce,  2  Swan  [Tenn.],  127;  Burrus 
agt.  Rvulhae,  2  Bush  \_Ky.~],  39). 

What  is  said  in  the  complaint  about  the  plaintiff  having 
been  also  appointed  trustee  under  the  will  of  the  testator  in  the 
place  of  the  trustees  removed,  is  immaterial.  The  nature  of 
the  trusts  is  not  disclosed.  It  does  not  appear  that  the  bond 
and  mortgage  in  question  form  a  part  of  any  trust  estate. 
They  were  not  executed  to  the  trustees  but  to  the  executors 
as  such. 

It  must  be  decided,  therefore,  that  the  first  ground  of 
demurrer  is  not  well  taken,  and  that  if  there  be  any  fact 
which  disentitles  the  plaintiffs  to  recover  they  must  be  inter- 
posed by  answer. 

In  support  of  the  second  ground  of  demurrer  it  is  urged 
that  it  does  not  appear  that  the  principal  sum  secured  by  the 
mortgage  is  due.  Whether  or  not  the  whole  ampunt  is  due 
will  depend  upon  the  condition  written  in  the  bond. 

The  condition  is  not  in  terms  given  in  the  complaint,  but  a 
conclusion  is  drawn  by  the  pleader  therefrom  as  though  it 
was  fully  stated. 

But  the  complaint  alleges  the  interest  to  be  in  arrears  and 
unpaid  from  the  1st  day  of  November,  1877.  That  is  suffi- 
cient to  uphold  this  action  for  a  foreclosure  of  the  mortgage. 

On  the  trial,  when  the  bond  is  offered  in  evidence,  the 
extent  of  the  relief  to  which  the  plaintiffs  are  entitled  will  be 
determined.  There  must  be  judgment  for  the  plaintiffs  on 
the  demurrer,  with  liberty  to  the  defendants  to  answer  on  pay- 
ment of  costs. 

VOL.  LVI  37 


290  NEW  YORK  PRACTICE  REPORTS. 


Matter  of  Pilsbury. 


SUPKEME  COUKT. 

In  the  Matter  of  the  Application  for  an  attachment  against 
Louis  D.  PILSBURY. 

Attachment  —  to  comjwl  superintendent  of  the  Albany  penitentiary  to  give 
evidence  before  a  committee  consisting  of  five  supervisory  of  the  county  of 
Albany  and  ike  mayor  and  recorder  of  the  city  of  Albany  —  irhen  applica- 
tion for,  will  be  denied. 

Chapter  152  Laws  of  1844  provides  for  the  construction  of  a  penitentiary 
in  the  county  of  Albany.  Section  4  provides:  "  The  management  and 
direction  of  said  penitentiary,  when  completed,  shall  be  under  the  con- 
trol and  authority  of  the  said  board  of  supervisors  and  the  said  mayor 
and  recorder  of  the  city  of  Albany,  who  are  hereby  authorized  and 
empowered,  by  their  votes  in  joint  meeting,  to  establish  and  adopt  rules 
for  the  regulation  and  discipline  of  said  penitentiary,  to  appoint  officers 
to  take  charge  thereof,  to  fix  their  compensation  and  prescribe  their 
duties  and  generally  to  make  all  such  by-laws  and  ordinances,  in  relation 
to  the  management  and  government  thereof,  as  they  shall  deem  expe- 
dient." At  a  joint  meeting  *  *  *  "of  the  board  of  supervisors  of 
the  county  of  Albany  and  the  mayor  and  recorder  of  the  city  of  Albany, 
a  committee,  consisting  of  five  supervisors  and  the  mayor  and  recorder- 
aforesaid,  were  charged  with  an  investigation  into  the  effects  and  con- 
sequences of  convict  labor  in  the  penitentiary,  and,  to  that  end,  to  send 
for  persons  and  papers,  to  take  evidence  under  oath  and  *  *  *  to 
report  to  this  board  the  result  of  their  labors,  together  with  such  recom- 
mendations as  the  inquiry  may  commend  to  their  judgment,  at  as  early 
a  day  as  practicable. "  The  application  for  attachment  against  the  super- 
intendent of  the  Albany  penitentiary  to  compel  him  to  give  evidence 
and  produce  his  books  and  papers  before  such  committee,  he  having 
refused  so  to  do,  is  made  upon  certain  provisions  of  the  Revised  Statutes 
(pages  879,  880  of  vol.  1,  6th  edition),  sections  44,  45,  46,  47  and  48 
providing  for  the  examination,  by  the  board  of  supervisors,  of  any  county. 
of  any  officer  of  the  county  or  any  person  or  witness  upon  any  subject 
or  matter  within  the  jurisdiction  of  said  board : 

Held,  first,  that  the  witness  was  not  required  to  attend  either  by  or  before 
the  board  of  supervisors,  or  by  or  before  any  committee  of  such  board. 
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The  committee,  before  which  the  witness  was  summoned,  was  not 
appointed  by  the  board  of  supervisors,  when  convened  as  such,  but 
was  one  appointed  by  "  the  board  of  supervisors  of  the  county  of 
Albany  and  the  mayor  and  recorder  of  the  city  of  Albany,  in  joint  meet- 
ing," assembled.  The  application  must  fail  because -no  committee  of 
tJie  board  of  gupemitors,  appointed  by  the  board,  nor  any  committee  con- 
sisting of  supervisors  only,  appointed  at  a  joint  meeting,  or  anywhere, 
has  required  the  witness'  attendance  before  it. 

Second.  Even  if  the  committee,  appointed  "in  joint  meeting,"  or  the 
supervisors  alone  who  formed  a  majority  of  it,  could  be  called  a  com- 
mittee of  the  board  of  superiors,  and  the  right  to  summon  the  witness 
be  founded  upon  the  clause  in  the  section  of  the  statute  (1  R.  £  [6th 
ed.},  p.  879,  sec.  44),  which  provides  for  his  examination  "  upon  any  sub- 
ject or  matter  within  the  jurisdiction  of  such  board,"  the  application 
for  the  attachment  must  be  denied,  for  the  reason  that  section  4  of 
chapter  152  of  the  Laws  of  1844  places  "  the  management  and  direction 
of  the  said  penitentiary,  when  completed,  *  *  *  under  the  control 
and  authority  of  the  said  board  of  supervisors  and  the  said  mayor  and 
recorder  of  the  city  of  Albany;"  and,  therefore,  the  "subject  or  mat- 
ter" is  not  "within  the  jurisdiction  of  such  board"  of  supervisors. 

Third.  He  cannot  be  examined  under  the  clause  of  section  44,  giving  the 
board  of  supervisors  or  its  committee  the  right  to  examine  "any officer 
of  the  county  "  as  he  is  no  county  officer. 

Fourth.  Nor  can  he  be  compelled,  under  section  44,  to  produce  "  any  book, 
account,  voucher  or  document"  which  such  committee  may  need  as 
"  relating  to  the  affairs  or  interests  of  such  county."  Such  book,  account, 
voucher  or  document  "  must  relate  "  to  the  affairs  or  interests  of  such 
county.  Although,  in  some  sense,  the  documents  sought  might  be  coir 
sidered  as  relating  "  to  the  affairs  or  interests  "  of  the  county  of  Albany, 
yet  the  better  and  safer  construction  seems  to  be,  Iliat  the  limits  upon 
the  oral  testimony  apply  to  the  written,  and  that  the  "  affnirsor  interests  " 
spoken  of  are  those  over  whicn  the  board  of  supervisors,  as  such,  exer- 
cise control.  The  subject  (convict  labor  in  prisons)  the  board  of  super- 
visors, as  such,  have  no  control  over. 

HfM,  further,  that  the  application  for  an  attachment  against  the  superin- 
tendent of  the  Albany  penitentiary  cannot  be  granted,  for  the  reason 
that  he  has  not  been  subpo3naed  by  or  before  any  board  of  supervisors, 
or  by  or  before  any  committee  of  such  board,  and  also  because  even 
though  the  committee  summoning  him  could  be  called 'a  committee  of 
the  board  of  supervisors,  a  case  is  not  made  out  under  the  statute. 

Qucrr.  Can  the  legislature  confer  upon  the  board  of  supervisors,  or  a 
committee  thereof,  such  general  and  sweeping  powers  as  the  statute  in 
words  seeks  to  confer? 

Albany  Special  Term,  September,  1878. 
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APPLICATION  to  Mr.  justice  WESTBKOOK  for  an  attachment 
against  Louis  D.  Pilsbury,  the  superintendent  of  the  Albany 
penitentiary,  to  compel  him  to  give  evidence  before  a  commit- 
tee, consisting  of  five  supervisors  of  the  county  of  Albany, 
and  the  mayor  and  recorder  of  the  city  of  Albany,  appointed 
at  and  in  a  joint  meeting  of  the  board  of  supervisors  of  the 
county  of  Albany  and  the  mayor  and  the  recorder  of  the  city 
of  Albany. 

N.  P.  Hinman,  for  the  application. 

Henry  Smith  and  Wm.  A.  Young,  for  Mr.  Pilsbury. 

WESTBROOK,  J. —  Chapter  152  of  the  Laws  of  1844  provides 
for  the  construction  of  a  penitentiary  in  the  county  of  Albany. 
By  section  1  of  said  act,  the  board  of  supervisors  of  such 
county  are  charged  with  the  erection  of  the  building.  By  its 
second  section  commissioners  were  appointed  to  select  a  site 
for  the  building,  and  within  six  months  from  the  passage  of  the 
act  "  to  report  such  location,  together  with  a  detailed  plan  for 
the  construction,  management  and  discipline  of  the  said  pen- 
itentiary, and  an  estimate  of  the  expense  of  the  land  for  the 
site  and  of  the  contraction  thereof  to  the  said  board  of  super- 
visors." By  the  third  section  of  the  act,  the  board  of  super- 
visors with  the  mayor  and  the  recorder  of  the  city  of  Albany 
were  to  act  upon  the  said  report,  with  full  power  to  "  alter, 
modify,  reduce  or  increase  the  site,  plan  or  expense  of  con- 
struction of  said  penitentiary  as  specified  in  the  said  report, 
in  any  manner  as  to  them  shall  seem  fit,  expedient  or  necessary." 
The  commissioners  are  then  charged  with  the  duty  of  selecting 
the  site  and  constructing  the  building  according  to  the  direc- 
tions given  by  the  board  of  supervisors  and  said  mayor  and 
recorder.  In  case,  however,  the  board  of  supervisors,  mayor 
and  recorder  failed  to  approve  of  any  plan  for  the  erection 
therepf  then  the  commissioners  were  charged  with  the  duty 
of  erecting  the  building  according  to  the  plan  which  they 
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might  adopt.  The  fifth  section  provides  for  the  borrowing 
of  money  by  the  board  of  supervisors  to  carry  out  the  objects 
of  the  act. 

The  foregoing  synopsis  of  the  provisions  of  the  act  is  given 
to  show  in  nvhat  manner  the  penitentiary  was  built.  As  the 
fourth  section  is  one  upon  which  the  result  of  this  application 
largely  depends,  it  is  worthy  of  separate  and  independent 
statement.  That  section  provides  :  "  The  management  and 
direction  of  the  said  penitentiary,  when  completed,  shall  be 
under  the  control  and  authority  of  the  said  board  of  super- 
visors, and  the  said  mayor  and  recorder  of  the  city  of  Albany, 
who  are  hereby  authorized  and  empowered,  by  their  votes  in 
joint  meeting,  to  establish  and  adopt  rules  for  the  regulation 
and  discipline  of  said  penitentiary,  to  appoint  officers  to  take 
charge  thereof,  to  fix  their  compensation  and  prescribe  their 
duties  and  generally  to  make  all  such  by-laws  and  ordinances, 
in  relation  to  the  management  and  government  thereof,  as  they 
shall  deem  expedient." 

At  a  joint  meeting  *  *  *  "of  the  board  of  supervisors 
of  the  county  of  Albany,  and  the  mayor  and  recorder  of  the 
city  of  Albany,"  as  the  subpoena  served,  and  for  noncompliance 
with  which  an  attachment  is  asked  for,  expressly  states,  a  com- 
mittee consisting  of  five  supervisors,  and  the  mayor  and  recorder 
aforesaid,  were  charged  with  an  investigation  into  the 
effects  and  consequences  of  convict  labor  in  the  penitentiary, 
and  to  that  end  "  to  send  for  persons  and  papers,  to  take  evi- 
dence under  oath,  and  *  *  *  to  report  to  this  board  the 
result  of  their  labors,  together  with  such  recommendations  as 
the  inquiry  may  commend  to  their  judgment,  at  as  early  a 
day  as  practicable." 

Mr.  Louis  D.  Pilsbury,  the  superintendent  of  the  peniten- 
tiary, was  summoned  to  appear  before  this  committee  u  to 
give  such  information  touching  the  subject  of  inquiry  as  may 
be  in  your  "  (his)  "  possession,"  and  was  further  required  to 
bring  with  him  "  before  said  committee  all  books  of  account, 
contracts,  papers,  and  other  documents  in  his  custody  in 


294  NEW  YORK  PRACTICE  REPORTS. 

Matter  of  Pilsbury. 

anywise  relating  to  or  that  may  be  required  in  the  investigation 
of  the  subject  embraced  in  the  preamble,  resolutions  and 
motion  adopted  by  said  board."  Mr.  Pilsbury,  after  under- 
going a  partial  examination,  by  the  advice  of  counsel,  denied 
the  power  of  the  committee  to  make  the  investigation,  and 
refused  to  answer  questions,  or  to  produce  books  and  papers. 
On  proof  of  these  facts,  application  is  made  to  me,  as  a  justice 
of  the  supreme  court,  to  issue  an  attachment  against  said 
Pilsbury  to  compel  his  attendance  before  said  committee. 

The  application  is  made  upon  certain  provisions  of  the 
Revised  Statutes,  which  will  be  found  on  pages  879,  880,  of 
volume  1,  sixth  edition,  sections  44,  45,  46,  47  and  48.  The 
forty -fourth  section  provides  :  "Whenever  the  board  of  super- 
visors of  any  county  shall  deem  it  necessary  or  important  to 
examine  any  person  or  a  witness  upon  any  subject  or  matter 
within  the  jurisdiction  of  said  board,  or  to  examine  any  officer 
of  the  county,  in  relation  to  the  discharge  of  his  official 
duties,  or  to  the  receipt  or  disposition  by  him  of  any  moneys, 
or  concerning  the  possession  or  disbursement  by  him  of  any 
property  belonging  to  the  county,  or  to  use,  inspect  or 
examine  any  book,  account,  voucher  or  document  in  the 
possession  of  such  officer  or  other  person,  or  under  his  control, 
relating  to  the  affairs  or  interests  of  such  county,  the  chair 
man  or  president  of  such  board  shall  issue  a  subposna  in 
proper  form,  commanding  such  person  or  officer  to  appeal- 
before  such  board  at  a  time  and  place  therein  specified,  to  be 
examined  as  a  witness;  and  such  subpoena  may  contain  a 
clause  requiring  such  person  or  officer  to  produce  on  such 
examination  all  books,  papers  and  documents  in  his  possession 
or  under  his  control,  relating  to  the  affairs  or  interests  of  the 
county." 

Provision  is  then  made,  by  section  45,  for  the  service  of 
the  subpoena ;  by  section  46,  for  the  exercise  of  the  power 
conferred  upon  the  board  of  supervisors  by  section  44,  upon 
a  committee  of  such  board  ;  and  by  section  47,  in  case  the 
party  subpoenaed  shall  not  obey  the  process  issued,  fur  a 
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report  "  of  the  facts  to  the  county  judge,  or  to  a  judge  of 
the  supreme  court,  or  of  the  court  of  common  pleas  of  any 
of  the  cities  of  the  state,  who  shall  thereupon  issue  an  attach- 
ment in  the  form  usual  in  the  court  in  which  he  %hall  be  judge, 
directed  to  the  sheriff  of  the  county  where  such  witness  was 
required  to  appear  and  testify,  commanding  the  sheriff  to 
attach  such  person,  and  bring  him  before  the  judge  by  whose 
order  such  attachment  was  issued."  Provision  is  then  made 
by  subsequent  sections  for  proceedings  upon  the  return  of  the 
attachment,  but  as  these  are  of  no  consequence  upon  this 
application,  a  particular  statement  of  their  contents  is  not 
made. 

In  the  examination  of  the  question  submitted  —  the  right 
to  attach  Mr.  Pilsbury  for  refusing  to  obey  the  subpcena  —  it 
will  be  remembered  that  the  power  of  the  court  in  a  proper 
action  to  compel  the  attendance  of  a  witness,  and  the  produc- 
tion by  him  of  books  arid  papers,  is  not  before  me.  The 
simple  point  is,  have  I,  as  a  judge  of  the  supreme  court,  under 
the  statute  referred  to,  upon  the  present  application,  any  such 
power  ?  It  should  also  be  observed  that  the  party  summoned 
must  have  been  required  to  attend  either  by  and  before  the 
board  of  supervisors  of  a  county,  or  by  and  before  a  committee 
of  such  board.  The  matter,  also,  upon  which  the  witness  is 
to  be  summoned  must  be  "  within  the  jurisdiction  of  such 
board,"  or  he  must  be  an  "  officer  of  the  county."  And  lastly 
"  such  officer  ov  other  person "  may  be  required  to  produce 
"  any  book,  account,  voucher  or  document  *  *  *  relating 
to  the  affairs  or  interests  of  such  county."  Is  the  present 
application  within  these  provisions?  I  think  not,  and  for  the 
following  reasons : 

First.  The  witness  was  not  required  to  attend  either  by  or 
before  the  board  of  supervisors,  or  by  or  before  any  committee 
of  such  board.  The  committee  before  which  Mr.  Pilsbury 
was  summoned,  was  not  appointed  by  the  board  of  supervisors 
when  convened  as  such,  but  was  one,  as  the  subpoena  served, 
and  the  petition  presented  to  me  show,  appointed  by  "  the 
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board  of  supervisors  of  the  county  of  Albany,  and  the  mayor 
and  recorder  of  the  city  of  Albany  in  joint  meeting" 
assembled.  The  separate  meeting  and  organization  of  the 
board  of  supervisors  could  not  be  preserved,  when  assembled 
in  "  joint  meeting  "  with  other  officers.  A  new  body  was 
thereby  formed,  just  as  much  so,  as  when  the  members  of  the 
senate  of  the  state,  and  the  judges  of  the  court  of  appeals 
assemble  themselves  together  to  make  a  "  court  for  the  trial 
of  impeachments."  The  supervisors  and  the  mayor  and 
recorder  were  convened  in  joint  meeting,  to  act  upon  matters, 
over  which  neither,  when  comprising  a  separate  body,  had 
jurisdiction  (  as  will  presently  be  shown ),  and  consequently 
by  no  form  of  words  could  there  be  a  committee  of  the  board 
of  supervisors  selected  thereat.  The  declaration  embodied  in 
the 'resolution  of  appointment,  which  was  adopted  "in  joint 
meeting,"  to  the  effect  "  that  a  committee  of  five  members  of 
this  board,  together  with  the  mayor  and  recorder  be 
appointed,"  could  not  possibly  make  such  five  a  committee  of 
the  board  of  supervisors,  even  though  that  \vas  its  purpose, 
because  it  was  not  selected  by  such  board  when  professing  to 
be  organized  as  such.  As  well  might  a  majority  of  a  com- 
mittee, when  selected  by  senators  and  judges  convened  as  a 
court  of  impeachment,  be  called  a  senate  committee,  because 
the  form  of  the  resolution  appointing  it  declared,  "  that  a 
committee  of  five  members  of  this  senate,  together  with  the 
chief  judge  and  one  associate  judge  of  the  court  of  appeals 
be  appointed,"  etc.  It  could  not  be  a  senate  committee 
because  it  was  not  chosen  by  the  senate  convened  as  such,  and 
also  because,  in  words,  it  does  not  profess  to  choose  a  senate 
committee,  but  a  committee  composed  of  five  senators  and 
two  judges.  Precisely  this  argument  applies  to  the  case 
before  us.  The  board  of  supervisors  was  not  assembled  as  a 
board,  but  its  individual  members  were  assembled  with  other 
officials  "  in  joint  meeting."  Such  joint  meeting  appointed 
"a  committee,"  and  in  its  make  up  it  was  to  consist  "  of  five 
members  of  this  board,"  i.  e.,  board  of  supervisors,  "  together 
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with  the  mayor  and  recorder."  Neither  does  the  resolution 
adopted,  by  its  terms,  as  has  been  argued,  profess  «to  make  an 
independent  committee  of  five  members  from  the  board  of 
supervisors.  Its  language  is  :  "  Resolved,  that  a  committee 
of,"  i.  e.,  consisting  of.  Its  resolve  is  to  appoint  a  committee, 
and  the  preposition  "of  "  is  evidently  used  in  the  sense  just 
suggested,  and  not  in  that  claimed  for  it.  This  application, 
th,en,  must  fail  because  no  committee  of  the  board  of  super- 
visors, appointed  by  the  board,  nor  any  committee  consisting 
of  supervisors  only,  appointed  at  a  joint  meeting,  or  anywhere, 
has  required  Mr.  Pilsbury's  attendance  before  it. 

Second.  Assuming,  for  the  sake  of  argument,  however, 
what  is  not  true  in  fact,  that  the  committee  appointed  "  in 
joint  meeting,"  or  the  supervisors  alone  who  formed  a  majority 
of  it,  could  be  called  a  committee  of  the  board  of  supervisors, 
there  are  other  objections  equally  fatal.  If  the  claim  of  the 
right  to  summon  the  witness  be  founded  upon  the  clause  in 
the  section  of  the  statute  quoted  (sec.  44,  vol.  1,  R.  S.  [6th 
ed.~\,  p.  879),  which  provides  for  his  examination  "  upon  any 
subject  or  matter  within  the  jurisdiction  of  such  board,"  the 
answer  is :  "  Section  4  of  chapter  152  of  the  Laws  of  1844 
places  the  management  and  direction  of  the  said  penitentiary, 
when  completed,  *  *  *  under  the  control  and  authority  of 
the  said  board  of  supervisors  and  the  said  mayor  and  recorder 
of  the  city  of  Albany  ; "  and,  therefore,  the  "  subject  or  mat- 
ter "  is  not  "  within  the  jurisdiction  of  such  board  "  of  super- 
visors. If  the  position  is  that  Mr.  Pilsbury  can  be  examined 
under  the  clause  of  section  44,  giving  the  board  of  supervi- 
sors or  its  committee  the  right  to  examine  "  any  officer  of  the 
county,"  the  plain  objection  exists  that  he  is  no  county  officer. 
He  is  not  so  known,  called  or  styled  in  any  statute,  nor  is  he 
appointed  or  controlled  by  county  officials ;  and  he  is  simply, 
to  .use  the  language  of  section  4  of  chapter  152  of  Laws  of 
1844  aforesaid,  "one  of  the  officers"  appointed  by  the  said 
board  of  supervisors  and  the  said  mayor  and  recorder,  "  to 
take  charge"  of  the  penitentiary,  and  is  the  "  principal  keeper" 
VOL.  L VI  38 
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thereof.  If  it  be  argued  that  Mr.  Pilsbury  can  at  least,  under 
said  section  44  of  the  Revised  Statutes,  be  compelled  to  pro- 
duce "  any  book,  account,  voucher  or  document  "  which  sucli 
committee  may  need  as  "  relating  to  the  affairs  or  interests  of 
such  county,"  because,  though  he  is  not  one  to  be  examined  as 
a  witness  under  the  former  parts  of  the  statute  already  con- 
sidered, he  at  least  is  a  "  person  "  who .  has  such  documents, 
the  difficulty  is  that  such  "  book,  account,  voucher  or  document" 
must  relate  "to  the  affairs  or  interests  of  such  county."  In 
some  senses,  perhaps,  the  documents  sought  might  be  con- 
sidered as  relating  "  to  the  affairs  or  interests"  of  the  county 
of  Albany.  Its  citizens,  as  such,  are  undoubtedly  interested 
in  the  management  of  the  penitentiary.  Their  money  built 
it,  and  if  it  fails  to  pay  expenses,  their  money  must  supply 
any  deficiency.  This  line  of  argument,  however,  would  extend 
the  right  of  inquiry  by  boards  of  supervisors  into  matters  and 
things  over  which  the  legislature  of  the  state  is  alone  supreme  ; 
a  conclusion  which  no  one  would  adopt  as  sound.  Consider- 
ing and  construing  the  whole  section  together,  it  is  reasona- 
bly clear,  I  think,  that  the  expression  is  used  in  no  such  broad 
and  universal  sense.  In  the  former  part  of  the  section, -the 
right  to  examine  the  witness  is  granted  only  upon  a  "  subject 
or  matter  within  the  jurisdiction  of  such  board,"  or  when  the 
witness  is  "  an  officer  of  the  county,"  and  it  cannot  be  assumed, 
that  whilst  the  right  to  compel  the  giving  of  oral  testimony 
is  clearly  limited  either  by  the  character  of  the  subject-mat- 
ter of  the  eyjderice,  or  by  the  personalty  of  the  witness,  the 
legislature  intended  to  confer  the  power  of  compelling  tho 
production  and  giving  of  documentary  evidence  without  any 
such  limitation.  Why  should  any  such  distinction  have  been 
made  ?  Is  it  not  a  better  and  safer  construction  to  say  that  the 
limits  upon  the  oral  testimony  apply  to  the  written,  and  that 
the  "  affairs  or  interests"  spoken  of  are  those  over  which  'the 
board  of  supervisors,  as  such,  exercise  control  ?  Any  broader 
interpretation  of  the  law,  when  we  consider  the  number  of 
such  boards  in  the  state,  would  subject  its  citizens  to  examin- 
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ations  so  frequent  and  numerous  as  to  be  intolerable.  The 
subject  (convict  labor  in  prisons)  upon  which  Mr.  Pilsbury 
was  to  be  examined,  and  over  which  the  board  of  supervisors, 
as  such,  have  no  control,  is  very  suggestive  as  to  the  number 
of  individuals  the  board  of  supervisors  of  the  county  of 
Albany  could  annoy,  if  their  powers  are  as  broad  as  they  are 
claimed  to  be. 

Having  reached  the  conclusion  that  the  application  for  an 
attachment  against  Mr.  Pilsbury  cannot  be  granted  for  the 
reason  that  he  has  not  been  subpoenaed  by  or  before  any  board 
of  supervisors,  or  by  or  before  any  committee  of  such  a  board, 
and  also  because,  even  though  the  committee  summoning  him 
could  be  called  a  committee  of  the  board  of  supervisors,  a 
case  is  not  made  out  under  the  statute,  it  is  perhaps,  unneces- 
sary to  go  further.  The  application,  however,  suggests 
another  difficulty  worthy  of  some  consideration,  which  is  this, 
can  the  legislature  confer  upon  the  board  of  supervisors,  or  a 
committee  thereof,  such  general  and  sweeping  powers  as  the 
statute  in  words  seeks  to  confer  ?  If  a  county,  whenever  inter- 
ested, can,  through  its  officers,  compel  any  "  person, "  any- 
where in  the  state,  to  appear  before  them,  and  require  him  to 
produce  "  any  book,  account,  voucher  or  document  in  the  pos- 
session of  such  *  *  *  person,  or  under  his  control,  relat- 
ing to  the  affairs  or  interests  of  such  county,"  then  why  may 
not  any  other  municipal  corporation  (a  town  or  a  city  for 
instance)  be  empowered  to  do  the  same  thing?  And  if  a 
municipal  corporation  may  thus  be  made  omnipotent,  why 
not  any  other  artificial  body  ?  And  if  the  power  is  useful  and 
should  be  intrusted  to  corporations  (municipal  or  otherwise) 
why  should  not  individuals  enjoy  and  possess  the  same 
right  and  power '?  The  courts,  the  regularly  organized  instru- 
mentalities for  the  protection  of  public  and  private  rights, 
possess  ample  power  to  guard  and  protect  them,  and  it  would 
seem  to  be  a  most  dangerous  abuse  of  private  rights,  if  stat- 
utes such  as  those  upon  which  this  proceeding  is  founded  can 
be  upheld.  In  Whitcomtfs  C(t*e  (120  Massachusetts,  118,  also 
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reported  m  21st  American  Reports,  502)  it  was  held  that  a 
statute  conferring  upon  the  common  council  of  a  city  the  power 
to  punish  as  a  contempt  a  refusal  of  a  witness  summoned 
before  it  to  answer  questions,  was  unconstitutional  and  void. 
The  principle  of  that  decision  seems  to  be  applicable  to  the 
statute  under  consideration.  The  right  to  summon  and 
examine  witnesses,  as  well  as  the  right  to  punish  for  contempt, 
is  a  supreme  legislative  and  judicial  power,  and  if  th'e  one 
cannot  be  delegated  to  a  body  upon  whom  no  such  power  is 
conferred  by  the  Constitution,  can  the  other  \  Possibly,  in  our 
state,  under  section  17  of  article  3  of  our  Constitution, 
which  authorizes  the  conferring  upon  boards  of  supervisors 
"powers  of  local  legislation  and  administration,"  the  pro- 
visions of  the  statute  under  consideration  may  be  upheld.  It 
seems,  however,  to  me  very  doubtful,  but  as  the  decision  of 
this  application  does  not  depend  upon  the  constitutionality  of 
the  law,  and  as  the  supreme  court,  at  general  term,  in  The 
People  agt.  Learned  (6  Hun,  626),  has  decided  that  legisla- 
tion conferring  similar  powers  upon  a  commission  created  to 
investigate  the  canals  was  constitutional,  no  further  discussion 
of  this  point  will  be  attempted.  Attention  is  only  drawn  to 
the  subject  as  one  worthy  of  grave  consideration.  The 
apparent  conflict  between  the  Massachusetts  case  and  ours,  the 
want,  as  it  seems  to  me  of  any  sound  principle  upon  which 
such  statutes  can  be  upheld,  and  the  grave  evils  and  abuses 
which  may  flow  from  special  and  exceptional  legislation  of 
this  character  have  induced  me  to  make^  these  suggestions,  to 
the  end  that  this  very  grave  question  may  be  hereafter  more 
carefully  considered.' 

The  application  for  the  attachment  must  be  denied. 
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COURT  OF  APPEALS. 
ANTOINETTE  BROWN  agt.  CHARLES  T.  GOODWIN  et  al. 

Action  to  remove  cloud  upon  title  —  Deed  by  United  States  internal  revenue 
collector  —  recitals  in,  only  prima  facie  evidence  of  facts  by  law  authorized 
to  be  stated  —  Proof  aliunde  —  Appeal. 

In  an  equitable  action  to  remove  a  cloud  upon  title  to  lands,  the  title 
being  based  upon  a  deed  from  a  United  States  collector  of  internal 
revenue,  such  deed  is  prima  facie  evidence  only  of  those  facts  which, 
by  law,  are  authorized  or  required  to  be  stated  in  it. 

The  recitals  in  a  conveyance  have  no  more  force  against  third  parties,  not 
parties  to  it,  than  is  given  to  them  by  positive  law. 

Where  the  recitals  in  the  deed  were  simply  those  required  by  section  3198 
of  the  United  States  Revised  Statutes,  to  be  set  forth  in  the  certificate 
of  purchase  to  be  given  to  the  purchaser  by  the  officer  making  the  seizure 
and  sale,  i.  e.,  the  real  estate  purchased,  for  whose  taxes  the  same  was 
sold,  the  name  of  the  purchaser,  and  the  price  paid  therefor: 

Held,  that  such  deed  is  prima  fade  evidence  of  no  other  facts,  save  those 
which  are  needed  by  the  laws  of  this  state  on  a  conveyance  by  a  sheriff 
on  u  sale-of  real  estate  on  execution. 

Before  a  United  States  collector  has  any  authority  to  sell  lands  for  taxes, 
the  United  States  must  acquire  a  lien  on  the  property  in  question. 
There  is  no  lien  until  notice  and  demand  of  the  tax,  and  neglect  and 
refusal  to  pay;  and  no  right  to  seize  and  sell  real.estate  until  there  is 
failure  to  find  personal  estate.  There  can  be  no  legal  sale  without  these 
prerequisites  exist  previous  to  such  sale,  and  the  existence  of  them 
must  be  proved.  They  cannot  be  proven,  prima  facie,  by  the  recitals 
of  the  deed,  but  may  be  by  evidence  aliunde. 

On  the  dismissal  of  a  complaint,  after  trial  at,  special  term,  an  affirmative 
finding  of  fact  in  favor  of  the  defendant  will  not  be  sustained  on 
appeal. 

Decided  December,  1878. 

THIS  action  was  brought  to  remove  a  cloud  on  the  title  of 
the  plaintiff,  consisting  of  two  Us  pendens  filed  by  the  defend- 
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•  ants,  in  Ouondaga  county,  New  York,  where  the  premises  were 
sold  by  Mr.  Smith,  a  United  States  internal  revenue  collector, 
and  under  his  deed  the  plaintiff  claimed  title. 

The  premises  were  sold  on  a  tax  assessed  against  one  Ger- 
trude "W.  Sharkey,  as  a  member  of  the  firm  of  Alexander 
Ross  <te  Co.  ;  and  the  defendants  claimed,  under  a  judgment 
against  one  Marquis  D.  L.  Sharkey,  the  husband,,  claimed  to 
be  a  member  of  the  same  firm  by  the  appellant.  The  judg- 
ment was  entered  on  certain  findings  of  Mr.  justice  DANIELS, 
on  the  equity  side  of  the  court,  on  the  16th  day  of  December, 
1872. 

The  equitable  right  of  the  defendants,  in  the  interest  of 
Marquis  D.  L.  Sharkey,  in  the  premises  described  in  the 
complaint,  were  those  of  a  judgment  creditor  of  Marquis 
D.  L.  Sharkey,  and  were  derived  from  advances  made  by  him 
to  his  wife,  Gertrude  "W.  Sharkey,  and  invested  in  the  firm 
of  A.  Ross  &  Co.,  delinquent  tax-payers. 

Her  interest  in  the  firm  was  derived  from  moneys  of 
Marquis  D.  L.  Sharkey,  and  lie  succeeded  to  it,  and  his  cred- 
itors, also,  by  the  decree.  If  at  the  time  of  the  levy  under  the 
warrant  her  interest  in  the  premises  was  seized,  then,  subse- 
quently, when  the  lispendenx  were  filed,  she  had  no  interest 
in  the  premises  for  the  defendants  to  seize  or  acquire,  and  the 
plaintiffs  deed  must  be  held  good  as  against  the  defendants, 
if  it  is  sufficient  in  law. 

Judge  VAN  VOKST  held,  at  special  term,'  that  the  recitals  in 
the  deed  were  not  sufficient,  and  did  not  convey  the  right, 
title  and  interest  of  Mrs.  Sharkey  in  the  premises,  so  as  to  cut 
off  her  husband's  interest  in  the  same,  from  the  defendants' 
lien  on  this  judgment. 

This  the  plaintiff  claims  is.  an  erroneous  view  of  the  law, 
and  appeals  from  the  judgment  dismissing  the  complaint. 

T.  C.  Oronin,  for  appellant. 
jR.  S.  Ransom,  for  respondents. 
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FOLGER,  J. —  This  is  a  suit  in  equity,  brought  by  the  plain- 
tiff to  remove  a  cloud  upon  her  title  to  lands.  The  alleged 
cloud  consists  of  two  I/is  pendens  filed  by  the  testator  of  the 
defendants,  and  a  judgment  recovered  by  the  defendants. 
The  lift  pendens  assert  a  right  in  the  lands  hostile  or  para- 
mount to  the  right  of  the  plaintiff  alleged  by  her  and  the 
judgment  determines  that  the  defendants  as 'executors  have 
the  right  asserted  in  the  lis  pendens.  Doubtless  they  are  a 
cloud  upon  her  title,  if  she  has  the  title  which  she  claims. 

•This  appeal  can  be  determined,  however,  by  a  consideration 
of  the  single  question,  whether  the  plaintiff  upon  the  trial  of 
this  action  made  out  a  title  in  herself  to  the  lands. 

The  plaintiff's  title  hangs  upon  a  deed  from  the  United 
States  collector  of  internal  revenue,  in  and  for  the  twenty- 
third  collection  district  of  the  state  of  New  York,  and  to  be 
more  definite  than  that,  it  hangs  upon  this,  whether  the 
recitals  in  that  deed  are  sufficient,  prima  facie,  to  make  out  a 
right  in  him  to  sell  and  convey. 

The  recitals  in  a  conveyance  have  no  more  force  against 
third  parties,  not  parties  to  it,  than,  is  given  to  them,  by  posi- 
tive law.  We  must  look  for  positive  law  in  this  case  in  the 
statutes  of  the  United  States  for  the  collection  of  internal 
revenues ;  section  3198  of  the  United  States  Revised  Statutes, 
which  is  treated  by  the  counsel  for  the  parties  as  a  correct  state- 
ment of  the  statute  law  affecting  the  transaction,  provides  that 
upon  the  sale  of  real  estate,  and  the  payment  of  the  purchase- 
money,  the  officer  making  the  seizure,  and  sale,  shall  give  to 
the  purchaser  a  certificate  of  purchase  which  shall  set  forth 
the  real  estate  purchased,  for  whose  taxes  the  same  was  sold,  the 
name  of  the  purchaser,  and  the  price  paid  therefor.  This  is  all 
that,  by  the  law,  is  required  to  be  set  forth  in  that  certificate. 
The  same  section  further  provides  that,  if  the  real  estate  be 
not  redeemed  according  to  law,  the  officer  shall  execute  to 
the  purchaser,  in  his  surrender  of  that  certificate,  a  deed  of 
the  real  estate,  reciting  the  facts  set  forth  in  the  certificate, 
and  in  accordance  with  the  laws  of  the  state  in  which  the  real 
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estate  is  situated,  upon  the  subject  of  the  sales  of  real  estate 
under  execution.  Section  3199  provides  that  the  deed  thus 
given  shall  be  prima  facie  evidence  of  the  facts  therein 
stated  ;  and  that,  if  the  proceedings  of  the  officer  as  set  forth 
have  been  substantially  in  accordance  with  law,  the  deed  shall 
operate  as  a  conveyance  of  all  the  right  of  the  party  delin- 
quent in  the  real  estate  at  the  time  the  lien  of  the  United 
States  attached  thereto.  This  provision,  that  the  deed  shall 
be  prima  facie  evidence  of  the  facts  stated  in  it,  makes  such 
evidence  only  those  facts  which,  by  law,  are  authorized  or 
required  to  be  stated  in  it  (JMarsli  agt.  City  of  Brooklyn,  59 
N.  Y.,  280).  Hence  the  deed  in  this  case  is  prima  facie 
evidence :  First.  That  the  particular  real  estate  described  in 
it  was  purchased  at  the  official  sale.  Second.  That  it  was 
sold  for  the  taxes,  among  others,  of  Gertrude  "W.  Sharkey. 
Third.  That  Henry  J.  Hubbard,  the  grantor  of  the  plaintiff, 
was  the  purchaser.  Fourth.  That  he  paid  therefor  the  price 
of  $5,500.  It  is  prima  facie  evidence  of  no  other  facts, 
save  those  which  are  needed  by  the  laws  of  this  state  on  a 
conveyance  by  a  sheriff  on  a  sale  of  real  estate  on  execution. 
Those  are,  that  the  premises  have  not  been  redeemed  accord- 
ing to  law,  and,  perhaps,,  other  matters  which  do  not  affect 
the  question  before  us  here  (2  R.  S.,  p.  373,  sec.  62).  It  is 
seen,  at  once,  that  the  matters  which  are  made  prima  facie 
evidence  do  not  show  how  the  United  States  got  a  right  to 
sell  these  lands.  It  is  provided,  by  statute,  that  the  collectors 
of  internal  revenue  shall  inquire  after  persons  liable  to  pay  a 
tax  (U.  S.  R.  /£,  sec.  3172) ;  returns  are  to  be  made  or  com- 
pelled (id.,  sees.  3173-81) ;  the  commissioner  of  internal 
revenue  is  to  make  assessments  and  certify  them  to  the  proper 
collector  (id.,  sec.  3182);  the  collector  shall  give  ten  days' 
notice  to  pay  the  tax,  stating  the  amount  and  demanding  pay- 
ment (id.,  sec.  3184).  It  is  not  until  there  has  been  neglect 
or  refusal  to  pay  the  tax,  after  that  notice  and  demand,  that 
the  amount  of  it  becomes  a  lien  in  favor  of  the  United  States 
(id.,  sec.  3186) ;  not  until  then  can  the  collector  distrain  and 
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sell  (id.,  sees.  3187,  3188) ;  nor  can  real  estate  be  seized  and 
sold  for  a  tax  until  there  is  a  failure  to  tind  goods,  chattels  or 
effects  sufficient  to  satisfy  the  tax  (id.,  sec.  3196) ;  there  must 
also  be  given  to  the  party  a  notice  of  the  property  to  be  sold, 
and  the  time  and  place  of  sale  (id.,  sec.  3197). 

Thus,  it  is  seen,  that  there  is  no  lien  until  notice  and 
demand  of  the  tax,  and  neglect  or  refusal  to  pay ;  and  no 
right  to  seize  and  sell  real  estate  until  there  is  a  failure  to 
tind  personal  estate.  These  things  are  prerequisites  to  the 
right  to  seize  and  sell  lands,  or  an  interest  in  them  ;  there  can 
be  no  legal  sale  without  they  exist  theretofore ;  but  the  author- 
ized recitals  in  the  'deeds  in  hand  did  not  show  these  things, 
nor  was  there  any  proof  of  them  aliunde.  How,  then,  did 
the  plaintiff  make  out  an  authority  in  the  United  States  col- 
lector to  sejll  these  lands  to  her  grantor  ?  She  did  not  make 
it  out.  The  cases  cited  in  the  opinion  delivered  at  special 
term  are  sufficient  to  sustain  this  view  (  Williams  agt.  Peyton, 
4  Wlieat&n,  77 ;  Matan  agt.  Davis,  4  McLean,  211 ;  Jackson 
agt.  Shepherd,  7  Cow.,  88). 

Coleman  agt.  Skattuck  (t>2  N.  Y.,  348),  relied  upon  by 
appellant,  is  not  in  contiict  with  these  views.  By  the  law 
under  which  that  case  was  decided,  the  comptrollers  deed 
was  made  "  presumptive  evidence  that  the  sale,  and  all  pro- 
ceedings prior  thereto,  including  the  assessment  of  the  land," 
&c.,  were  regular  and  in  accordance  with  law  —  quite  a  dif- 
ferent and  more  extensive  provision  than  that  here. 

It  is  true  that  section  3199,  above  cited,  provides  that  the 
deed  shall  be  considered  and  operate  as  a  conveyance  of  all 
the  right,  title  and  interest  which  the  party  delinquent  had  in 
and  to  the  real  estate  at  the  time  the  lien  of  the  United  States 
attached  thereto ;  it  only  so  operates,  however,  if  the  proceed- 
ings of  the  officer,  as  set  forth  in  the  deed,  have  been  sub- 
stantially in  accordance  with  law.  The  word  "  if  "  implies 
that  all  the  prerequisites  must  exist  to  make  his  proceedings 
as  set  forth,  that  is,  those  authorized  to  be  set  forth  accord- 
ing to  law.  Before  a  tribunal  can  know  that  they  did  exist, 
VOL.  LVI  39 
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the  existence  of  them  must  be  proved  to  it.  The  assessment 
of  the  tax,  the  notice  and  demand  of  it,  the  failure  to  find 
personal  estate  to  satisfy  it,  and  the  notice  of  seizure  of  real 
estate,  are  needful  prerequisites  to  -be  shown  to  make  the  sale 
and  certificate  of  sale,  and  giving  of  the  deed,  in  accordance 
with  law.  They  may  not,  as  we  have  seen,  be  proven  primck 
facie  by  the  recitals  of  the  deed,  and  there  was  no  other 
evidence  of  them  (See  Hiltoit  agt.  Bender,  69  N.  Y.,  75). 

We  do  not  think  it  needful  to  examine  any  other  grounds 
claimed  by  the  respondents  why  the  plaintiff  cannot  maintain 
her  action.  It  is  enough,  for  this  appeal,  that  we  hold  that 
the  recitals  in  the  deed  do  not  make  the  proof  she  need  to 
adduce,  nor  is  it  needful  to  consider  the  points  made  by  the 
appellant  as  to  the  inequitable  character  of  the  defendants' 
relation  to  these  premises. 

Until  the  plaintiff  shows  a  right  to  the  lands,  she  shows  no 
right  to  question  any  other  person's  claim  to  it ;  nor  does  the 
claim  that  the  lis  pendens  filed  by  the  defendants  failed  to 
set  forth  the  defect  now  found  in  the  appellant's  proof  avail 
her.  It  does  not  appear  that  she  has  been  misled  by  relying 
upon  its  statements,  or  its  lack  of  fullness  of  statement ;  and 
if  this  were  not  so  we  should  hesitate  to  say  that  a  party  is 
required,  in  a  notice  of  lis  pendens,  to  anticipate  and  state  all 
the  defects  which  may  appear  in  the  proof  of  another  claim- 
ant of  the  land  on  the  trial  of  any  action  which  .the  latter 
may  bring.  Kindred  to  this  is  the  claim  that  the  defendants 
are  estopped  from  objecting  now  to  the  failure  in  her  proof, 
because,  at  the  collector's  sale,  they  did  not  give  notice  that  he 
could  give  no  title  by  his  sale,  for  that  no  government  lien 
had  attached  for  want  of  a  notice  and  demand  of  the  tax  and 
the  like.  The  elements  of  an  estoppel  are  not  here.  It  does 
not  appear  that  the  defendants  had  that  knowledge  then,  or 
that  the  plaintiff's  grantor,  Hubbard,  bought  and  paid  for  the 
land,  relying  upon  the  absence  of  those  particulars  from  the 
notice  of  the  defendants,  or  that  he  was  induced  thereby  to 
make  his  bid  and  fulfill  it. 
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As  the  case  comes  to  us  it  is  one  of  a  failure  of  proof  to 
establish  an  important  part  of  the  plaintiff's  case.  The 
defendants  at  the  trial  took  advantage  of  that  failure.  It  does 
not  appear  that  there  did  not  exist  just  what  it  is  needful  for 
the  plaintiff  to  show  did  exist,  nor  but  that  it  may  be  possible 
for  proof  to  be  made  thereof  at  another  time.  How,  then, 
can  we  hold  that  the  defendants  were  derelict  in  not,  at 
some  time  prior  to  the  trial,  giving  notice  that  such  defects 
existed  ?  Nor  was  any  such  position  taken  by  the  appellant 
at  the  trial. 

We  see  no  principle  on  which  we  can  hold  with  this  appel- 
lant upon  this  ground. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur ;  ANDREWS,  J.,  taking  no  part. 
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SUPREME  COURT. 

EDWARD    RAWL   et   al.   agt.  CHARLES   L.    GUILLKAUME. 
Discharge  from  imprisonment  on  execution  against  the  person. 

A  voluntary  discharge  from  arrest  by  the  plaintiff  of  a  defendant,  held  in 
custody  under  an  execution,  satisfies  the  judgment. 

Such  a  release  constitutes,  in  law,  a  satisfaction. 

Where,  however,  a  defendant  was  not  arrested  before  judgment,  and  on 
being  taken  into  custody,  after  judgment,  disputes  the  right  thus  to 
imprison  him  and  notices  a  motion  to  be  discharged  to  set  aside  the 
arrest,  and  the  plaintiff,  without  waiting  for  the  action  of  the  court, 
consents  to  the  defendant's  discharge,  such  consent  is  not  voluntary 
and  will  not  operate  as  a  satisfaction. 

In  such  a  case  it  is,  as  to  him,  a  determination  in  his  favor  that  the  exe- 
cution had  been  irregularly  issued.  In  such  a  case  he  cannot  afterwards 
claim  that  the  execution  was  legally  issued,  and  because  of  his  discharge 
claim  the  right  to  have  the  judgment  against  him  satisfied. 

The  case  is  substantially  the  same  as  though  the  discharge  had  been 
secured  without  the  plaintiff's  assent,  for  it  was  induced  by  the  hostile 
action  of  the  defendants. 

First  Department,  General  Term,  May,  1878. 

THE  defendant  was  arrested  upon  an  execution  issued 
against  his  body.  Thereupon  he  noticed  a  motion  to  set  aside 
the  execution  for  the  reason  that  the  plaintiff  had  not  obtained 
an  order  of  arrest  in  the  action  prior  to  the  judgment,  and 
that  this  was  not  one  of  the  cases  in  which  a  ca  sa  could  issue 
without  such  preliminary  order. 

The  plaintiffs,  after  service  upon  their  attorney  of  the 
motion  papers,  consented  to  the  discharge  from  custody  of  the 
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defendant,  he  stipulating  not  to  sue  plaintiffs  on  account  of 
the  arrest. 

Thereupon  the  defendant  moved  to  have  the  judgment 
marked  satisfied  of  record,  claiming  that  his  discharge  from 
custody  by  plaintiffs,  was  voluntary. 

The  court  denied  the  motion. 

The  defendant  appealed  to  the  general  term. 

Geo.  Van  Slyck,  for  defendant  and  appellant. 

A.  Blumenstiel,  for  plaintiffs  and  respondents.  A.  R. 
Dyett,  of  counsel. 

DANIELS,  J.  —  The  motion  was  made  to  satisfy  the  judg- 
ment, because  an  execution  had  been  issued  against  the  person 
of  the  defendant,  under  which  he  was  arrested  and  held  in 
custody,  from  the  second  to  the  fourth  of  February,  when  he 
was  discharged  by  direction  of  plaintiffs'  attorneys.  There  can 
be  no  doubt  but  that  this  would  have  satisfied  the  judgment 
and  entitled  the  defendant  to  the  order,  if  it  had  been  all  that 
there  was  of  the  case,  for  an  arrest  on  execution  and  a  release 
of  the  defendant  from  custody,  under  the  authority  of  the 
plaintiff,  constitutes,  in  law,  a  satisfaction.  But  this  was  not  a 
case  of  that  description,  for  the  defendant  did  not  acquiesce 
in  his  liability  to  arrest  upon  the  execution,  as  he  had  not 
been  arrested  by  order  before  the  recovery  of  the  judgment. 
For  that  reason  a  motion  was  noticed  in  his  behalf  to  set 
aside  the  arrest  and  release  him  from  custody,  and  thereupon, 
without  awaiting  the  action  of  the  court  on  the  motion,  the 
plaintiffs'  attorney  practically  assented  to  its  propriety,  and 
for  that  reason  consented  to  the  defendant's  discharge,  on  the 
terms  the  court  would  probably  have  exacted  on  a  favorable 
decision  of  the  motion,  which  were,  that  no  action  should  be 
commenced  for  false  imprisonment.  The  effect  of  the  arrange- 
ment was  to  afford  the  defendant  the  same  result  that  he 
insisted  he  was  entitled  to  secure  by  the  hearing  and  decision 
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of  the  motion,  and  it  should  obviously  have  no  other  or  greater 
effect.  The  defendant  was  allowed  to  succeed  upon  his 
motion,  without  formally  making  it.  As  to  him  it  was  a  deter- 
mination in  favor  of  the  accuracy  of  the  position  taken  by  him 
that  the  execution  had  been  irregularly  issued  because  he  was  not 
liable  to  arrest  upon  it.  Whether  that  is  strictly  the  case  or  not 
it  is  not  necessary  to  decide.  The  defendant  asserted  it  to  be  so 
and  the  plaintiffs  assented  to  the  correctness  of  his  position  ; 
and  now,  after  he  has  gained  his  point  and  secured  all  the 
advantage  it  can  possibly  afford  him,  he  should  not  be  per- 
mitted to  avail  himself  of  the  entirely  inconsistent  claim  that 
the  execution  was  legally  issued  against  him,  and  for  that  rea- 
son the  judgment  was  satisfied  by  his  custody  under  it.  That 
would  be  entirely  unfair  and  unjust,  and  no  authority  has 
been  found  requiring  the  position  to  be  sustained.  The  dis- 
charge may  have  been  erroneously  produced,  but  after  the 
defendant  has  secured  the  full  benefit  of  the  error  he  ought 
not  to  be  allowed  to  affirm  its  existence  to  the  prejudice  of 
the  other  party.  The  execution  must  now  be  considered  as 
irregularly  issued,  and  for  that  reason  the  plaintiffs  did  not 
have  the  advantage  from  it,  in  the  way  of  securing  satisfac- 
tion of  their  judgment,  which  they  would  have  had  if  they 
had  been  entitled  to  it  as  a  proper  process  for  the  satisfaction 
of  their  judgment.  And  having  been  deprived  of  its  benefit 
by  the  proceedings  of  the  defendant  himself,  to  which  they 
were  induced  to  accord  their  assent,  he  should  not  now  defeat 
their  judgment  by  affirming  that  they  have  voluntarily  aband- 
oned the  process  through  whose  instrumentality  actual  satis- 
faction of  their  demand  might  otherwise  have  been  secured. 
Upon  sound  legal  principles  the  motion  was  properly  denied. 
The  case  is  substantially  the  same  as  though  the  discharge 
had  been  secured  without  the  plaintiffs'  assent,  for  it  was 
induced  by  the  hostile  action  of  the  defendants ;  and  if  they 
had  permitted  the  motion  to  proceed  to  a  hearing  and  the 
execution  had  been  set  aside,  it  would  not  have  prejudiced 
their  right  to  resort  to  the  usual  process  against  property  for 
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the  recovery  of  their  debt  (Gonochio  agt.  Figaeri,  4  E.  D. 
Smith,  227;  Wesson  agt.  Chamberlain,  3  Com.,  331).  And 
the  same  result  should  be  attended  with  no  other  effect  when 
brought  about  by  acquiescence  in  the  propriety  of  the  claim 
that  was  made  that  the  execution  was  not  authorized  by  the 
judgment  that  was  recovered. 

The   order  should  be  affirmed,  with  the  usual  costs  and 
disbursements. 
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N.  Y.  SUPERIOR  COURT. 
FREDERICK  BUTLER  et  al.  agt.  ABRAHAM  H.  FLANDERS. 

Commission  to  take  testimony  —  When  deposition  will  or  will  not  be  suppressed  — 
Code  of  Civil  Procedure,  §  910. 

The  bare  fact  of  the  receipt  (by  a  witness  to  be  examined  under  a  com- 
mission) of  both  sets  of  interrogatories,  prior  to  his  examination,  is  not 
a  sufficient  ground  for  the  entire  suppression  of  the  deposition,  where 
no  prejudice  is  shown  to  have  accrued  to  the  defendant  therefrom. 

Where  it  appeared,  upon  the  face  of  the  commission,  that  the  witness 
examined  under  it  on  behalf  of  the  plaintiffs  was,  prior  to  his  examin- 
ation, supplied  by  the  counsel  for  the  plaintiff s  with  copies  of  the  inter- 
rogatories and  cross-interrogatories  to  be  administered  to  him ;  no  preju- 
dice being  shown  to  have  accrued  to  the  defendant : 

Held,  that  the  deposition,  as  it  was  and  as  far  as  it  went,  might  stand  for 
what  it  was  worth,  but  upon  certain  conditions,  only. 

Held,  further,  that  the  fact  of  the  receipt,  by  the  witness,  of  the  interroga  - 
tories  in  advance  of  his  examination,  would  simply  affect  the  credibility 
and  weight  of  his  testimony,  and  that  this  being  so  the  defendant  must 
have  leave  and  an  opportunity  to  frame  and  administer  such  further 
cross-interrogatories  as  he  may  be  advised,  and,  in  case  he  elects  to  avail 
himself  of  this  privilege,  the  commission  must  be  returned  for  further 
and  final. execution  at  the  sole  expense  of  the  plaintiffs. 

Special  Term,  fflovemb&r,  1878. 

MOTION  by  defendant  to  suppress  deposition. 

Jam#$  K.  Hill,  for  motion. 

J.  IL  Dougherty,  in  opposition. 

FREEDMAN.  J  . —  It  appears  upon  the  face  of  the  commission 
that  the  witness  examined  under  it  on  behalf  of  the  plaintife 
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was,  prior  to  his  examination,  supplied  by  the  counsel  for  the 
•  plaintiffs  with  copies  of  the  interrogatories  and  cross-inter- 
rogatories to  be  administered  to  him.  Whether  they  were 
sent  to  him  directly  or  indirectly  can  make  no  difference  as 
long  as  they  were  actually  furnished  to  him  in  advance  of  his 
examination*  That  they  were  so  furnished  is  admitted  by 
plaintiffs'  counsel  in  the  affidavit  submitted  by  him. 

No  prejudice  is  shown  to  have  accrued  to  the  defendant 
therefrom,  except  such  as  may  be  inferred  from  the  bare  fact 
of  the  receipt  by  the  witness  of  both  sets  of  interrogatories, 
and  the  question  is,  therefore,  whether  such  fact  alone  calls  for 
the  suppression  of  the  deposition. 

When  a  witness,  has  been  examined  in  chief,  the  other  party 
has  a  right  to  cross-examine  him  for  the  purpose  of  ascer- 
taining and  exhibiting  the  situation  of  the  witness  with  respect 
to  the  parties  and  to  the  subject  of  the  litigation,  his  interest, 
his  motives,  his  inclination,  his  prejudices,  his  means  of  obtain- 
ing a  correct  and  certain  knowledge  of  the  facts  to  which  he 
has  borne  testimony,  the  manner  in  which  he  has  used  those 
means,  his  powers  of  discernment,  memory  and  description. 
Such  cross-examination  is  one  of  the  principal  and  most  effica- 
cious tests  which  the  law  has  devised  for  the  discovery  of 
truth,  and  the  right  to  its  free  atid  full  exercise  is  deemed  of 
such  great  importance  that  if  a  witness  dies  after  he  has  been 
examined  in  chief,  and  before  his  cross-examination,  his  testi- 
mony is  inadmissible  (Kwsmn  agt.  Forrest,  25  Wend.,  651). 

But  such  test  is  rendered  almost,  if  not  quite,  useless  if  the 
witness  can  be  posted  by  the  party  calling  him  in  advance  as 
to  the  entire  range  which  the  cross-examination  is  to  take,  and 
made  thoroughly  acquainted  with  the  form,  nature  and  pur- 
pose of  every  question  intended  to  be  put  to  him  on  the  cross 
examination. 

To  sanction  such  a  practice  would  in  many  cases  lead  to  the 
grossest  abuse.     The  tribunal  which  is  to  pass  upon  the  testi- 
mony of  the  witness  is  entitled  to  his  independent  recollection 
of  the  facts  to  which  he  may  be  able  to  testify,  as  such  recol- 
Vou  LYI  40 
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lection  may  appear  from  the  whole  range  of  his  examination  ; 
and  this  implies  that  the  whole  examination  throughout  must  be 
fairly  conducted.  Each  party  is  entitled,  therefore,  to  freely 
and  fully  examine  him  without  undue  interference  on  the 
part  of  the  other. 

The  statute  authorizing  the  issuing  of  commissions  to  take 
the  testimony  of  witnesses  residing  abroad,  is  an  innovation 
on  the  common  law  rules  of  evidence  (Jackson  agt.  Hobby, 
20  Johns.,  361),and  hence  the  principle  that  its  positive  require- 
ments must  be  strictly  complied  with,  has  always  been  recog- 
nized and  acted  upon.  But  even  beyond  that,  whenever  undue 
means  are  employed  to  give  shape  or  color  to  evidence  taken 
upon  commission,  says  ALLEN,  J.,  in  Commercial  Bank  of 
Penn.  agt.  Union  Bank  of  New  York  (11  N.  Y.,  203),  it 
will  be  proper,  upon  motion,  to  set  aside  the  deposition  and 
order  the  commission  to  be  executed  anew,  or  deprive  the 
party  thus  abusing  the  process  of  the  court  of  its  benefit,  as 
shall  be  deemed  most  fit. 

So  where  the  taking  of  the  deposition  was  suspended  in  con- 
sequence of  the  sickness  of  the  witness,  and  subsequently  the 
witness  appeared  again  with  his  counsel,  and  the  examination 
was  commenced  anew,  and  the*  witness  read  his  .answers  to  all 
the  interrogatories,  direct  and  cross,  from  a  paper  he  brought 
which  had  been  prepared  by  himself  and  counsel  and  was  'in 
his  counsel's  handwriting,  the  deposition  was,  on  motion,  sup- 
pressed (Creamer  agt.  Jackson,  4  Abb.,  413). 

Section  910  of  the  Code  of  Civil  Procedure  enumerates 
the  cases  in  which  the  deposition  may  be  suppressed,  and  any 
unfair  or  overreaching  conduct  on  the  part  of  the  attorney  for 
either  party,  to  the  prejudice  of  the  adverse  party,  in  the 
course  of  the  proceedings,  as  well  as  fraud,  is  made  a  sufficient 
ground  for  the  suppression  of  the  deposition. 

Upon  the  whole  case,  however,  as  it  appears  before  me,  I 
rnay  well  hesitate  to  suppress  the  deposition  altogether  .  No 
special  prejudice  is  shown  to  have  been  sustained  by  the 
defendant,,  nor  is  it  apparent  from  the  deposition  that  he  sus- 
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tained  any.  I  am  also  satisfied  that  in  transmitting  copies  of  the 
interrogatories,  plaintiffs'  counsel  had  no  intention  to  thereby 
secure  an  unfair  advantage  over  the  defendant.  The  deposi- 
tion, as  it  is  and  as  far  as  it  goes,  may  therefore  stand  for  what 
it  is  worth,  but  upon  certain  conditions  only.  Under  this 
disposition  of  the  motion,  the  fact  of  the  receipt,  by  the  wit- 
ness, of  the  interrogatories  in  advance  of  his  examination,  will 
simply  affect  the  credibility  and  weight  of  his  testimony. 
This  being  so,  the  defendant  must  have  leave  and  an  oppor- 
tunity to  frame  and  administer  such  further  cross-interroga- 
tories as  he  may  be  advised.  In  case  he  elects  to  avail  himself 
of  this  privilege,  the  commission  must  be  returned  for  further 
and  final  execution  at  the  sole  expense  of  the  plaintiffs. 
Let  an  order  be  entered  accordingly. 
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SUPKEME  COIIET. 

MARTHA  D.  SMITH  agt.  GAMALIEL  S.  SMITH  and  others. 

Cause  of  action  —  Malicious  abuse  of  process  —  Lis  pendens  —  Complaint  — 

Demurrer. 

An  action  on  the  case  may  be  maintained  to  recover  damages  for  wrong- 
fully, maliciously  and  without  reasonable  or  probable  cause,  filing  a 
notice  of  lis  pendent,  whereby  the  plaintiff  was  prevented  from  selling 
her  property.  * 

Special  Term,  February,  1878. 

THIS  is  an  action  on  the  case  to  recover  damages  by  reason 
of  the  defendants  having  wrongfully,  maliciously  and  with- 
out reasonable  or  probable  cause,  filed  in  the  clerk's  office  of 
the  county  of  New  York,  a  notice  of  pendency  of  action 
affecting  the  property  of  the  plaintiff,  described  in  the  com- 
plaint, charging  that  said  plaintiff  was  not  the  owner  of  the 
property,  and  that  her  title  thereto  was  fraudulent  against 
defendants,  who  claimed  to  be  creditors  of  her  husband. 
This  notice  of  pendency  of  action  was  canceled  by  the 
defendants'  own  act  prior  to  the  commencement  of  this 
action. 

The  complaint  alleges  that,  at  the  times  hereinafter  men-' 
tioned  she  was  the  owner,  in  fee  simple,  of  house  and  lot 
(describing  them)  *  *  *  .  That  said  defendants,  on  the 
tenth  day  of  July,  1873,  through  their  attorney,  duly  author- 
ized by  them  as  this  plaintiff  is  informed  and  believes,  filed, 

*  See,  to  the  same  effect,  the  decision  of  the  court  of  appeals  of  Ken- 
tucky, in  Wood  agk  Fiirnett  (17  American  Law  Register  [New  Series],  p., 
689). 
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or  caused  to  be  filed,  in  the  county  clerk's  office,  a  notice  of 
pendency  of  action,  upon  and  referring  to  the  complaint  in 
a  certain  action  then  pending  in  the  court  of  common  pleas, 
wherein  the  said  defendants  were  parties  plaintiff  and  this 
plaintiff  and  others  were  made  parties  defendant,  wherein  and 
whereby  it  was,  among  other  things,  alleged  in  said  notice  that 
said  action  had  been  commenced,  and  was  pending,  to  recover 
the  interest  of  this  defendant's  husband  in  the  premises,  and 
which  was  the  property  of  this  plaintiff,  and  the  complaint  in 
which  action,  alleged  and  declared  the  said  premises  to  be  the 
property  of  said  husband,  .and  that  her  title  to  the  same  was 
fraudulent  as  against  the  said  defendants,  who  claimed  to  be 
creditors  of  her  said  husband.  That  the  statements  and  alle- 
gations contained  in  said  notice  so  filed  and  in  the  complaint 
to  which  the  same  referred,  charging  this  plaintiff  with  not 
being  the  owner  of  said  lot  of  land  and  the  building  thereon, 
and  that  her  .ownership  of  the  same  was  fraudulent  and  void 
as  against  the  creditors  of  her  husband,  were,  and  are,  wholly 
false  and  were  made  maliciously  and  with  the  intent  to  injure 
the  said  lot  of  land,  aiid  building,  as  well  as  this  plaintiff,  and 
to  prevent  her  from  selling  the  same.  That,  thereafter,  and 
on  the  27th  day  of  June,  1874,  the  said  notice  of  pendency 
of  action  was,  by  order  of  the  court,  canceled  of  record  on 
application  of  defendants'  attorney,  whereby  the  same  was 
wholly  ended.  That  on  or  about  August,  1878,  and  after  the 
filing,  as  aforesaid,  of  the  said  notice,  and  before  the  same  was 
canceled,  this  plaintiff  had  a  bonafide  offer  and  could  have 
sold  the  said  lot  of  land  and  the  building  thereon,  together 
witii  the  furniture  therein  contained,  for  the  sum  of  $130,000, 
to  one  A.  B.  Rand,  but  that  in  consequence  of  said  notice  and 
the  filing  thereof,  and  the  matters  so  set  forth  in  said  com- 
plaint, the  said  A.  B.  Rand  refused  to  purchase  the  said  lot 
and  building  and  this  plaintiff  was  prevented  from  effecting 
a  sale  thereof.  That  by  reason  of  the  premises  and  of  the 
wrongful  and  malicious  act  of  the  said  defendants  in  so  filing 
said  notice,  this  plaintiff  lost  the  sale  of  the  said  lot  and 
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building,  and  in  consequence  thereof,  suffered  damage  in  the 
sum  of  $50,000. 

A  demurrer  is  interposed  by  the  defendant,  Gamaliel 
S.  Smith,  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  as  to  this 
defendant. 


Foster  &  Thompson,  for  defendants. 

Oeo.  W.  Carpenter,  for  plaintiff.  Benjamin  F.  Carpenter, 
of  counsel,  argued  that  it  cannot  be  called  strictly  an  action 
for  malicious  prosecution,  or  for  slander  of  title,  but  rather 
an  action  on  the  case  for  abuse  of  process,  having  some  of  the 
elements  of  both  of  the  former  kinds  of  action. 

It  states  but  one  cause  of  action,  viz.,  to  recover  damages 
for  the  malicious  act  of  the  defendant  in  wrongfully  using  a 
notice  of  pendency  of  action,  whereby  the  plaintiff  was  pre- 
vented from  selling  her  property  (See  Bebinger  agt.  Sweet,  1 
Abb.  N.  G.,  263).  The  ^notice  of  pendency  of  action  affected 
the  title  of  the  plaintiff  and  gave  notice  to  the.  world  that  she 
was  a  fraudulent  owner,  and  was  guilty  of  a  misdemeanor 
under  our  statutes  (R.  S.  [§th  ed.~\,p.  969,  sec.  3).  This  is 
analogous  to  an  action  for  wrongfully  suing  out  an  attachment 
against  property  in  a  civil  action.  The  party  may  proceed 
with  his  action,  without  attachment  or  Us  pendens  ;  but  if 
he  wrongfully  issues  either,  whereby  a  defendant  has  sus- 
tained damage,  he  is  liable.  An  action  on  the  case  lies  wher- 
ever injury  is  effected  by  regular  process  of  a  court  of  compe- 
tent jurisdiction  (Cliitty's  Pleadings,  vol.  1, p.  133  and  cases 
died  in  note  /  Swan  agt.  Saddlemire,  8  Wend.,  676  ;  Brown 
agt.  Feeter,  7  id.,  301).  An  action  lies  for  maliciously  suing 
out  an  attachment,  and  it  is  not  necessary  to  allege  the  deter- 
mination of  the  action  (Bump  agt.  Betts,  19  Wend,  421).  It 
is  so  in  regard  to  Us  pendens.  When  an  attachment  is  set 
aside,  or  Us  pendens  is  vacated,  the  party  injured  is  not  com- 
pelled to  wait  the  determination  of  the  action,  but  his  cause 
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of  action  arises  at  once.  It  was  the  lie  pendens  that  caused 
the  plaintiff's  damage,  not  the  action  in  which  it  was  used. 
When  the  Us  pendens  was  canceled  and  annulled  plaintiff's 
cause  of  action  was  perfect.  A  wrongful  act  has  been  done 
by  the  defendants,  and,  by  reason  of  it,  the  plaintiff  has  sus- 
tained damage.  There  is  no  rule  of  law  which  prevents  her 
recovery  upon  the  admitted  facts  of  the  complaint. 

LAWRENCE,  J.  —  The  demurrer  to  the  complaint  should,  in 
my  opinion,  be  overruled.  As  I  view  it,  this  is  an  action 
brought  for  the  recovery  of  damages,  resulting  from  the  wrong- 
ful and  malicious  act  of  the  defendants,  in  wrongfully  using 
the  process  of  the  court,  and  thereby  preventing  the  plain- 
tiff from  selling  her  property.  In  Closson  agt.  Staples  ( 42 
Vermont,  p.  217),  WILSON,  J.,  delivering  the  opinion  of  the 
court,  says :  "  The  earlier  English  cases  show  very  clearly, 
that  before  the  statutes  entitling  defendants  to  costs,  they  had 
an  action  at  common  law  for  injuries  sustained  by  reason  of 
suits,  which  were  malicious  and  without  probable  cause.  It 
would  seem,  however,  from  more  recent  decisions,  that  the 
present  English  rule,  which  restricts  or  limits  the  right  of 
action  for  maliciously  prosecuting  civil  suits,  without  probable 
cause,  stands  mainly  upon  the  ground  that  the  costs  which 
the  statutes  provide  that  the  successful  defendant  shall  recover, 
are  an  adequate  compensation  for  the  damages  he  sustains,  but 
under  their  rule  it  does  not  appear  that  the  right  of  action  is 
restricted  to  those  cases,  when  th»  process  is  by  attachment.'' 

After  stating  the  mode  of  commencing  suits,  under  the 
statutes  of  Vermont,  the  learned  judge  proceeds  to  say:  "  The 
principle  of  the  common  law,  recognized  by  the  English  courts, 
before  the  statutes  allowing  costs  to  the  defendants,  and 
which  gave  a  remedy  for  injuries  sustained  by  reason  of 
suits  which  were  malicious  and  without  probable  cause,  is  and 
ought  to  be  operative  still,  and  we  think  it  affords  a  remedy 
in  all  such  cases  where  the  taxation  of  costs,  is  not  an  adequate 
compensation  for  the  damages  sustained  "  (P.  219). 
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And  again,  "  but  where  the  damages  sustained  by  the  defend- 
ant, in  defending  a  suit  maliciously  prosecuted  without  reason- 
able and  probable  cause,  exceed  the  costs  obtained  by  him,  he 
has,  and  of  right  should  have,  a  remedy  by  action  on  the  case  " 
(P.  221). 

The  opinion  of  the  supreme  court  of  Vermont,  from  which 
I  have  so  freely  quoted,  ably  discusses  the  points  principally 
relied  upon  in  the  elaborate  brief  of  the  learned  counsel  for 
the  defendants  in  this  action,  and  the  conclusions  reached  by 
the  court  seem  to  ine  to  be  in  accordance  with  justice  and 
legal  principles  (See,  also,  Whipple  agt.  Fuller,  11  Conn.,  581 ; 
Bebinger  agt.  Sweet,  1  Abb.  N.  C.,  p.  263). 

This  case,  as  is  contended  by  the  plaintiff's  counsel  is  anal- 
ogous to  the  case  of  wrongfully  suing  out  an  attachment, 
against  property  in  a  civil  action,  and  in  such  a  case,  an  action 
lies  (Bump  agt.  Betts,  19  Wend.,. 421). 

The  defendants,  by  demurring  teo  the  complaint,  have  admit- 
ted that  the  alleged  wrongful  acts  of  the  defendants  were 
done  maliciously,  and  without  probable  cause,  as  well  as  the 
allegation  that  the  Us  pendens,  and  the  proceedings  in  regard 
thereto  were  ended. 

I  do  not  regard  the  other  objections  to  the  complaint  as 
well  taken.  The  demurrer  is  therefore  overruled,  with  leave 
to  the  defendants  to  answer  over  within  twenty  days  on  pay- 
ment of  costs. 
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SUPKEME  COUKT. 

HORACE  M.  WILBUR,  assignee  in  bankruptcy,  agt.  GUEVIRA 

M.  WHITE. 

Coats  —  Assignee  in  bankruptcy  —  Code  of  Procedure,  §  317 

An  assignee  in  bankruptcy  will  not  be  compelled  to  file  security  for  costs 
on  the  ground  that  there  are  not  funds  belonging  to  the  bankrupt's 
estate,  represented  by  him,  sufficient  to  pay  said  costs  if  defendant 
should  succeed  in  the  action. 

Nor  is  he,  under  section  317  of  the  old  Code,  personally  liable  for  costs, 
except  where  guilty  of  misconduct  or  bad  faith  (See,  to  same,  effect, 
memorandum  by  VAN  HOESEN,  J.,  N.  Y.  common  pleas,  in  Hall,  assignee, 
agt.  Waterbury,  January,  1879 ). 

Jefferson  Special  Term,  September,  1878. 

MOTION  by  defendant  for  costs  pursuant  to  the  statute, 
and  amongst  others,  under  section  317  of  the  Code  of  Pro- 
cedure, on  the  ground  plaintiff,  as  assignee,  has  not  funds. 
"  There  are  not  funds,  belonging  to  the  bankrupt's  estate, 
represented  by  him,  sufficient  to  pay  said  costs,  if  defendant 
succeeded  in  the  action."'  The  action  has  but  recently 
been  brought  and  no  answer  has  been  put  in.  The  defendant 
says  he  has  a  defense. 

Lewi  H.  Brown,  for  motion. 
Darwin  &  Remington,  opposed. 

HARDIN,  •/. —  If  a  case  was  made  of  bad  faith  or  misman- 
agement, in  the  prosecution  of  the  action,  the  court,  in  its 
VOL.  LVI          41 
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discretion,  might  impose  costs  personally.  Such  imposition 
might  be  made  after  trial  of  the  action. 

The  court,  in  its  discretion,  may  require  security  for  costs 
( Old  Code,  sec.,  317 ;  Gedney  agt.  Purdy,  47  N.  Y.,  676 ; 
Norris  agt.  Breed,  12  Abb.  \N.  £].,  185).  But  when  the 
action  is  brought  and  prosecuted  in  good  faith  such  security 
will  not  be  required  (Olcott  agt.  Maclean,  18  /Sup.  Cf.  R.  [11 
Htm\,  394). 

RAPALLO,  J.,  says,  in  Read  agt.  Waterhouse  (52  N.  Y.,  589) : 
"  The  fact  that  the  trust  fund  is  under  the  jurisdiction  of 
another  tribunal,  does  not  seem  to  me  .sufficient  to  overcome 
the  express  provisions  of  section  317." 

This  motion  has  been  put  upon  the  ground  that  the  plain- 
tiff has  no  funds  in  his  hands  and  the  defendant  does  not  cite 
a  case  where  the  mere  absence  of  funds  led  the  court  to  exer- 
cise its  discretion  under  section  317  of  the  Code  (Darby  agt. 
Condit,  1  Duer,  599 ). 

The  case  of  Webb  (18  Sup.  C.  R.  [11  Hun\,  124),  is  not 
•  in  point.  The  right  of  a  foreign  administrator  or  executor 
to  sue  in  our  courts  was  the  point  there  involved.  Cummings 
agt.  Edgerton  (9  Bos.,  685)  was  one  where  the  action  was  to 
vex,  and  declared  an  unnecessary  action  by  ROBERTSON  J. 
Ketcham  and  Blake  agt.  Clark  was  a  case  where  an  assignee 
brought  an  appeal  in  name  of  his  assignor  and  he  was  held  to 
give  security  for  costs  (4  John.,  484). 

If  the  defendant  shall  be  able,  in  the  future  progress  of 
the  action,  to  show  mismanagement  or  bad  faith  he  may 
make  a  motion  predicated  thereon. 

This  motion  is  denied  with  ten  dollars  costs. 
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N.  Y.  COMMON  PLEAS. 

WILLIAM  R.  CLARKSON,  CHARLES  J.  WARREN  and  AMOS  B. 
STRATTON  agt.  GEORGE  M.  MILLNACHT. 

District  courts — non-residents  having  a  place  of  business  in  t/w  city,  to  be 
deemed,  'for  purposes  of  suing,  residents  of  district  in  ivhich  their  place  of 
business  is  situated. 

Under  the  provisions  of  the  act  of  1862  (Laws  of  18(52,  chap.  484),  in  regard 
to  the  district  courts  of  the  City  of  New  York,  providing  that  no  person, 
having  a  place  of  business  in  that  city,  shall  be  deemed  a  non-resident 
of  it,  non-residents  having  a  place  of  business  in  the  city,  for  purposes 
of  suing  in  the  district  courts,  are  to  be  deemed  residents  of  the  dis- 
trict in  which  their  place  of  business  is  situated. 

Plaintiffs  were  partners,  having  a  place  of  business  in  the  first  district, 
two  of  them  being  non-residents  and  the  other  a  resident  of  the  seventh 
district,  the  defendant  being  a  resident  of  the  ninth  district. 

Held,  that  the  suit  was  properly  brought  by  long  summons  in  the  first 
district,  under  section  4  of  the  district  court  act  of  1857(.A«<r»  1857,  chap. 
144),  providing  that  the  action  may  be  brought  in  the  district  in  which 
one  of  the  plaintiffs  resides. 

General  Term,  March,  1876. 

APPEAL  from  judgment  of  tirst  district  court  against 
defendant  for  forty-five  dollars  and  thirty-six  cents  and  costs 
for  goods  sold  and  delivered.  Action  commenced  by  long 
summons.  The  plaintiffs  are  copartners  and  had  "a  place  of 
business  at  No.  27  Pearl  street,  in  the  city  of  New  York 
(first  judicial  district).  Two  of  the  plaintiffs,  Clarkson  and 
Warren,  reside  out  of  the  city  and  the  other,  Stratton,  resides 
in.  Fifty-third  street  (seventh  judicial  district). 

This  action  was  commenced   in  the  district  court,  for  the 
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first  judicial  district,  upon  the  theory  that  the  two  plaintiffs, 
Clarkson  and  Warren,  living  out  of  the  city,  but  having  a 
place  of  business  in  the  first  judicial  district,  were  within  the 
district  court  act  of  1857  as  ame'nded  in  1862  (Laws  of  1857 
chap.  344,  section  4 ;  Laws  of  1862,  chap.  484,  amending 
section  4  of  last  named  act). 

Christian  G.  Moritz,  for  appellant. 
Coffin  &  KimbaU,  for  respondents. 

J.  F.  DALY,  J. —  Section  4,  of  the  district  court  act  of  1857, 
provides  that  the  action  may  be  brought  in  the  district  in 
which  one  of  the  plaintiffs  resides.  The  same  section,  as 
amended  by  the  act  of  1862,  declares  that  no  person,  who 
shall  have  a  place  of  business  in  said  city,  shall  be  deemed  a 
non-resident  under  the  provisions  of  that  act. 

Section  4  is  entitled  "  In  what  district  action  to  be  brought," 
and  all  the  provisions  of  the -section  must  be  read  as  referring 
to  the  subject  of  bringing  the  suit  in  the  proper  district  as 
well  as  to  other  provisions  of  the  act.  The  plain  intent  of 
the  amendment  of  1862  was  to  place  non-residents,  doing 
business  within  the  city,  on  the  same  footing  as  residents  in 
all  matters  relating  to  the  jurisdiction  of  courts  over  actions 
by  or  against  them.  If  they  are  to  be  deemed  residents  of 
the  city  it  is  with  reference  to  their  locale  therein  to  deter- 
mine the  jurisdiction  of  the  court,  since  it  is  in  the  section 
relating  to  particular  jurisdictions,  that  they  are  classed  as 
residents  of  the  city;  but  the  only  circumstance  to  fix  the 
particular  jurisdiction  is  the  place  of  business,  and  that  must 
be  deemed  the  locality  or  place  of  residence  since  they  are 
declared  to  be  residents. 

If  these  views  be  correct,  the  action  'was  properly  brought 
by  the  plaintiffs'  firm,  in  the  first  district,  where  their  place  of 
business  was  situated,  although  two  of  the  firm  were  not 
residents  of  the  city  in  fact,  and  one  of  them  was  an  actual 
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resident   of    another  district,  and  the  judgment  should  be 
affirmed  with  costs. 

DALY,  Ch.  J.,  and  YAN  HOESEN,  J.,  concur. 

NOTE. —  Our  attention  has  been  called  to  the  foregoing  decision  by  a 
prominent  member  of  the  bar,  who  stated  to  us  that  in  two  or  three 
instances,  within  a  few  days  past,  lawyers  have  been  defeated  in  their 
actions,  not  knowing  of  this  decision,  although  the  opinion  was.  rendered 
some  two  years  since.  For  this  reason  we  deem  it  of  sufficient  impor- 
tance to  give  it  place  even  at  this  late  date.  We  understand  a  motion  for 
leave  to  go  to  the  court  of  appeals,  in  this  case,  was  subsequently  made 
at  a  general  term,  held  by  CHAS.  P.  DALY,  Ch.  J. ,  ROBINSON  and  VAN 
BRUNT,  JJ.,  and  the  motion  denied  with  costs;  VAN  BRUNT,  J.,  deliver- 
ing the  opinion  and  all  the  judges  concurring.  [REP. 
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SUPKEME  COUET. 

WILLIAM  DEVLIN  agt,  THOMAS  MURPHY,  WILLIAM  FULLERTON 

and  others. 

Mortgage  —  Covenant  in  a  deed  to  pay  same  —  when  it  may  be  released. 

Where  M.  conveyed  to  F.  certain  lands,  subject  to  a  mortgage,  which,  by 
the  covenants  in  the  deed,  F.  agreed  to  assume  and  pay,  but  an  agree- 
ment was  made,  contemporaneous  with  the  deed,  that  M.  would  take  back 
the  land,  at  any  time,  should  F.  become  dissatisfied  with  the  purchase, 
and  release  F.  from  the  covenants,  and  F.  afterwards  reconveyed  the 
land  to  M.,  who  released  him  from  the  covenants  in  the  original  deed: 

Held,  that  the  release  of  M.  to  F.  discharged  him  from  all  claim  to  pay 
the  mortgage;  and  that  the  holder  thereof  was  not  entitled  to  a  judg- 
ment against  F.,  for  any  deficiency  arising  on  a  sale,  in  an  action  of 
foreclosure  (See  Flagg  agt.  Munger,  5  Seld.,  483;  Crowell  agt.  St.  Bernard*, 
27  N.  J.  E.,  650;  hut.  see  Whiting  agt.  Oearty,  14  Hun,  498,  note  at  end 
of  case.) 

Special  Term,,  February,  1878. 

John  E.  Develin,  for  plaintiff. 

E.  L.  Fancfer,  for  defendant  Fulleijton. 

VAN  VORST.  •/.  —  The  defendant,  Fullerton,  has  testified 
that  it  was  a  part  of  the  terms  and  conditions  upon  which  he 
became  a  purchaser  of  the  lands  covered  by  the  mortgage 
sought  to  be  foreclosed  in  this  action,  that  his  grantor,  Mur- 
phy, would,  at  "  any  time  thereafter"  accept  of  a  reconvey- 
ance of  the  lots  and  reimburse  him  for  what  he  had  paid  out, 
and  "  reinstate  him  as  he  was  at  first."  In  the  event  of  a  recon- 
veyance he  was  to  get  back,  principal  and  interest,  all  he 
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should  pay  as  consideration,  and  all  disbursements,  including 
taxes  and  assessments,  and  he  was  to  be  released  from  all  obli- 
gations he  should  assume.  This,  according  to  Mr.  Fullerton's 
testimony,  was  the  "  final  agreement, "  when  the  conveyance 
was  made  and  accepted.  The  defendant,  Murphy,  corrobor- 
ates this  statement,  at  least  to  the  extent  that  he  would  take 
back  the  property  whenever  Fullerton  "  got  tired  of  it." 
The  deed  to  Fullerton  contains  a  covenant  by  which  he 
assumed  the  payment  of  a  mortgage  then  existing  upon  the 
premises,  executed  by  Murphy  to  Henry  F.  Spaulding  and 
others,  for  $2,940,  being  the  mortgage  in  suit.  The  convey- 
ance to  Fullerton  was  in  the  year  1872.  By  deed  dated  April 
5, 1877,  Fullerton  reconveyed  the  premises  to  Murphy.  This 
conveyance,  which  is  also  signed  by  Murphy,  contains,  amongst 
other  things,  a  release  of  Fullerton  from  any  obligation  he 
had  incurred,  with  respect  to  the  mortgage,  through  the  cove- 
nants in  the  deed,  and  Murphy  himself  assumed  and  agreed 
to  pay  it.  The  agreement  between  Murphy  and  Fullerton, 
in  effect,  contemporaneous  with  the  deed,  was  verbal.  But 
it  was  performed  in  part  at  the  time,  by  the  making  and 
acceptance  of  the  original  conveyance,  and  the  reconveyance 
was  made  and  received  in  further  performance  of  it.  It  is 
objected  by  the  plaintiff,  that  this  verbal  agreement  was  invalid. 
But  I  apprehend  that  the  question  of  the  invalidity  of  the 
agreement,  and  whether  or  not  it  should  be  carried  out,  rested 
with  Fullerton  and  Murphy  exclusively.  Whether  or  not,  the 
agreement  was  void  for  indefiniteness  as  to  time,  or  because 
not  reduced  to  writing,  was  for  the  determination  of  Murphy. 
He  only  could  object  that  a  delay  of  five  years  in  making  the 
reconveyance  was  unreasonable.  If  Murphy  felt  himself  bound 
in  conscience  to  carry  out  the  agreement,  and  accept  a  recon- 
veyance, after  a  lapse  of  five  years,  and  further  to  do  what  he 
could  towards  reinstating  Fullerton,  it  is  not  for  others,  who  are 
neither  parties  nor  privies  to  the  agreement,  to  complain.  There 
is  certainly  nothing  inequitable  in  the  result  reached  through 
the  reconveyance  if  the  intentions  and  agreements  of  the  par- 
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• 
ties  made  in  good  faith,  are  fully  carried  out.  A  stranger  to  the 

contract  cannot  object  that  the  agreement  was  not  in  writing 
(Dempsey  agt.  Kipp,  61  N.  Y.,  471 ),  nor  that  Murphy  was 
not  bound  to  accept  a  reconveyance.  He  believed  that  he 
was  bound,  and  acted  upon  such  belief ;  that  is  sufficient.  It 
is  true  that  Ftillerton's  covenant,  with  respect  to  the  pay- 
ment of  the  mortgage,  was  to  the  advantage  of  the  holder  of 
the  mortgages  and  could  have  been  enforced  by  him  so  long 
as  the  covenant  was  in  force.  But  that,  in  itself,  affords  no 
valid  reason  why  the  parties  who  made  the  covenant  should 
not  carry  out  an  agreement,  honestly  made,  contemporaneous 
with  the  covenant,  although  the  effect  be  to  discharge  the 
covenant  and  deprive  a  third  person  of  an  advantage  he 
might  secure  with  the  covenant  in  force.  If  the  holder  of 
the  mortgage  obtained  any  right,  it  is  in  subordination  and 
must  yield  to  the  earlier  rights  and  equities  of  Fullerton, 
through  the  original  agreement,  in  which  the  covenant  in 
question  originated.  /Stephens  agt.  Casbacker  (8  Hun  116)  is 
an  authority  that  Murphy's  subsequent  release  operates  as  a 
discharge  of  Fullerton  from  all  obligations  assumed  under  the 
deed  to  him.  And  the  'case  under  consideration  is  stronger  in 
its  facts  for  the  defendant  than  Stephens  agt.  Casbacker.  In 
that  case  the  subsequent  conveyance  of  the  land  and  the 
release  were  not  the  result  of  an  agreement  made  contempo- 
raneous with  the  covenant.  The  fact  that  plaintiff's  action  for 
the  foreclosure  of  the  mortgage  was  pending  when  the  recon- 
veyance was  made,  and  the  release  given,  does  not  affect  the 
question. 

The  commencement  of  the  plaintiff's  action  could  not  pre- 
vent the  parties  from  carrying  out  a  prior  agreement  between 
themselves. 

The  action  may  proceed  to  judgment  of  foreclosure,  but 
the  defendant,  Fullerton,  is  not  liable  for  any  deficiency. 

As  between  plaintiff  and  the  defendant,  Fullerton,  neither 
should  recover  costs,  as  from  the  condition  of  the  record,  the 
plaintiff  was  justified  in  bringing  in  Fullerton  as  a  party. 
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NOTE. —  Stephens'  agt.  Casbacker  (8  Him,  116),  referred  to  in  the  fore- 
going opinion,  is  cited  in  Whiting  agt.  Gearty  (14  Hun,  498)  which  holds 
that  the  grantor  cannot  release  the  grantee  from  a  covenant  to  pay  a 
mortgage,  after  knowledge  of  the  covenant  is  brought  to  the  creditor,  and 
he  has  commenced  proceedings  to  enforce  it.  But  in  this  case,  it  will  be 
observed,  the  agreement  to  release  was  not  contemporaneous  with  the 
creation  of  the  covenant  which  is  the  principal  feature  in  the  case  above 
reported.  [REP. 

VOL.  LVI         42 
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NEW  YOKK  SUPREME  COURT. 

ELIZABETH  M.  DOUGLASS  as  executrix,  &c.,  agt.  NELSON  CROSS 

and  others. 

Mortgage  —  what  language  in  a  deed  imports  an  assumption  thereof. 

"Where  the  consideration  expressed  in  a  deed  of  conveyance  of  land  was 
the  sum  of  $15,000,  but  the  deed  contained  a  clause  in  these  words: 
"subject,  however,  to  the  assumption  as  apart  of  the  consideration"  of  the 
conveyance,  of  a  mortgage  upon  the  land : 

Held,  that  the  language  of  the  deed  amounted  to  an  agreement  on  the  part 
of  the  grantee  to  pay  the  mortgage. 

Collins  agt.  Howe  (1  Abb.  JV.  C.,  97),  distinguished. 

Special  Term,  October,  1878. 

ACTION  of  foreclosure  with  claim  for  deficiency. 

Scott  c&  CrmoeU,  for  plaintiff. 

N.  A.  Hulberl,  for  defendant,  Byrne. 

YAN  YOBST,  J. —  The  defendant,  Byrne,  claims  that  he  is 
not  liable  for  any  deficiency,  which  may  arise,  upon  the  sale 
of  the  mortgaged  premises. 

The  premises  were  conveyed  to  him  by  Nelson  Cross,  the 
mortgagor  and  owner,  by  warranty  deed  dated  the  27th  day 
of  March,  1877. 

The  consideration,  expressed  in  the  deed,  is  the  sum  of 
$15,000. 

The  premises  were  conveyed    "subject,  however,  to  the 
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assumption,  as  a  part  of  the  consideration  "  of  the  conveyance, 
of  the  mortgage  under  consideration. 

The  question  arises,  does  this  language  amount  to  an  agree- 
ment on  the  part  of  the  grantee  to  pay  this  mortgage  ? 

In  Collins  agt.  Rowe  (1  Abb.  New  Cases  97),  this  subject 
was  considered. 

To  create  a  positive  engagement,  on  tne  part  of  the  grantee, 
to  pay  a  mortgage  on  the  premises,  existing  at  the  time  of  the 
conveyance,  precise  and  formal  words  are  not  necessary. 

The  inquiry  should  be,  what  was  the  intention  of  the  party 
fairly  to  be  gathered  from  the  words  used  ? 

In  Collins  agt.  Rowe,  the  words  considered  were  "  subject, 
nevertheless,  to  the  payment  of  one-eighth  of  a  certain  mort- 
gage now  on  the  premises."  It  was  held  that  such  language 
did  not  place  the  grantee  under  an  engagement  to  pay  the 
mortgage.  The  land  was  conveyed  subject  to  the  payment 
of  the  mortgage  in  question.  The  land  and  not  the  grantee, 
was  so  subject.  But  in  the  case  under  consideration  the  words 
used  are  quite  different,  and  evidently  import  an  obligation 
on  the  part  of  the  grantee  personally. 

The  words  clearly  import  that  the  gran-tee,  as  part  of  the 
consideration  of  the  conveyance  to  him,  takes  upon  himself 
the  burden  of  this  mortgage ;  he  assumes  it,  that  means  he  will 
pay  it. 

In  the  case  of  Trotter  agt.  Hughes  (12  N.  Y.,  75),  to  which 
I  am  referred,  the  grantor  was  not  personally  holden  for  the 
mortgage,  as  he  is  in  the  case  under  consideration.  That  I 
regard  as  an  important  distinction.  Besides  there  were  no 
words  importing  an  assumption  of  the  mortgage  by  the 
grantee. 

Bdmont  agt.  Coman  (22  N.  Y.,  438)  is  clearly  distinguish- 
able from  the  case  before  me,  in  respect  to  the  language  of 
the  habendum  clause.  There  was  no  assumption  of  the  mort- 
gage by  the  grantee. 

It  is,  however,  argued  by  the  defendants'  counsel  that  it 
does  not  clearly  appear  upon  whom  this  assumption  rests. 
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I  think  that  it  rests  upon  the  grantee  who  was  to  pay  the 
whole  consideration,  of  which  the  mortgage  in  question 
formed  a  part. 

The  grantor  was  already  liable  for  the  mortgage  debt.  He 
was  the  mortgagor  and  it  was  the  intention  of  the  parties  in 
the  transaction  that  the  person  to  whom  the  equity  of  redemp- 
tion was  transferred  should  assume  and  pay  it. 

It  must  be  held,  therefore,  that  the  defendant  is  personally 
liable  for  any  deficiency  and  there  must  be  judgment 
accordingly. 
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SUPREME  COURT. 

MARY  I.  MUNSON  and  others,  executors,  <fec.,  agt.  MARY  I. 
DYETT  and  others. 

Mortgage  —  Assumption  of  payment  t/iereof —  w/ten  married  woman  not 
liable  —  covenant  to  one  not  liable  to  pay  —  Costs. 

Where  a  husband  purchased  land,  incumbered  by  a  mortgage,  and  directed 
that  the  deed  be  made  out  in  the  name  of  his  wife,  he  intending  to 
make  her  a  gift  of  the  land ;  the  deed  contained  a  covenant,  on  the  part 
of  the  grantee,  to  pay  the  mortgage ;  the  wife  was,  however,  ignorant 
of  the  transaction,  and  had  no  knowledge  of  the  deed  or  its  covenant ; 
it  appearing  that  the  husband  paid,  with  his  own  funds,  the  considera- 
tion on  the  purchase,  and,  in  like  manner,  discharged  the  taxes  and 
assessments : 

Held,  that  the  wife,  on  a  foreclosure  of  the  mortgage,  was  not  liable  for 
any  deficiency  arising  on  the  sale. 

Although  a  married  woman  may  enter  into  engagements  with  respect  to 
her  separate  estate,  there  is  nothing  in  the  marital  relation  which  author- 
izes a  husband,  without  his  wife's  knowledge  or  assent,  to  create  an 
estate  in  lands  in  her  and  charge  her  personally  with  a  covenant  in 
respect  thereto. 

Where  the  grantor  in  a  deed  is  not  himself  liable  to  pay  a  mortgage  upon 
the  land,  his  grantee  is  not  liable  to  pay  the  same  to  the  holder  thereof, 
although,  by  the  conveyance  to  him,  he  assumes  its  payment.  A  promise 
to  pay  an  incumbrance,  of  which  the  holder  can  take  advantage,  must 
be  made  to  one  who  is  liable  to  pay. 

Special  Term,  December,  1878. 

Erastus  F.  Brown,  for  plaintiff. 

A.-  J.  Vanderpoel,  for  Mrs.  D.yett. 

Richard  S.  Newcomb,  for  defendant,  Bernstein. 


884  NEW  YORK  PRACTICE  REPORTS. 


Munson  agt.  Dyett. 


VAN  VOEST,  J. —  This  is  an  action  for  the  foreclosure  of  a 
mortgage,  in  which  it  is  sought  to  hold  the  defendants,  Mary 
J.  Dyett  and  Isaac  Bernstein,  for  any  deficiency  which  may 
arise  on  the  sale  of  the  mortgaged  premises. 

With  respect  to  Mrs.  Dyett,  it  is  claimed  that  she  is  so 
liable,  for  the  reason  that  Pecase,  the  martgagor,  conveyed 
the  mortgaged  premises  to  her,  and  that  by  the  covenants 
contained  in  the  conveyance,  she,  as  grantee,  assumed  the  pay- 
ment of  the  mortgage. 

When  the  conveyance  was  made  to  her,  Mrs.  Dyett  was  a 
married  woman.  The  fact*  in  respect  to  this  conveyance 
may  be  shortly  stated  thus  : 

Her  husband  purchased  the  land  from  Pecase,  and  furnished 
all  the  consideration  over  and  above  the  mortgage. 

Without  any  communication  with,  or  direction  from,  or 
knowledge  of,  his  wife,  but  with  the  intention  xm  his  part  of 
making  her  a  gift  of  the  premises,  her  husband  directed  that 
the  deed  should  be  made  to  his  wife. 

The  deed  of  conveyance  declared  the  premises  to  be  con- 
veyed subject  to  the  mortgage  in  question,  which,  by  the 
terms  of  the  deed,  the  grantee  assumed  to  pay,  the  amount 
being  deducted  from  the  purchase-money.  Mrs.  Dyett  never 
saw  the  deed,  and  knew  nothing  of  its  existence  or  of  its 
terms. 

She  had  no  separate  estate  at  the  time,  except  such  as  was 
created  by  this  deed,  and  some  other  lots  in  an  upper  ward  of 
the  city.  Her  husband  paid  the  interest  on  the  mortgage 
with  his  own  funds,  together  with  the  taxes,  and  without  any 
direction  from  his  wife. 

The  title  stood  in  this  way  for  over  one  year,  when  her 
husband  made  a  new  arrangement  with  Pecase,  by  which  he 
agreed  to  take  back  the  land.  And  it  was  reconveyed,  the 
purchaser  assuming  the  payment  of  the  mortgage.  Upon 
the  reconveyance,  for  purposes  of  his  own,  Pecase  desired 
that  the  name  of  the  grantee  should  be  left  blank,  but  it  was 
afterwards,  filled  in  with  the  name  of  one  Goldsmith. 
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This  conveyance  was  executed  by  Mrs.  Dyett,  but  it  does 
not  disclose  on  its  face  that  Mrs.  Dyett  had  any  interest 
except  a  right  of  dower. 

It  is  a  deed  from  Dyett  and  wife,  in  which  she  relinquishes 
her  claim  and  right  of  dower. 

I 'do  not  think  that  these  facts  justify  a  judgment  against 
Mrs.  Dyett  for  any  deficiency  in  proceeds  arising  on  the  fore- 
closure of  the  mortgage. 

Although,  under  the  authorities,  it  is  not  necessary  to  bind 
a  grantee  to  an  assumption  clause  in  a  deed,  that  he  should 
have  signed  the  deed  (  Wales  agt.  Sherwood,  52  How  P.  R., 
413  and  cases  cited],  yet  it  should  appear  that  the  undertak- 
ing to  pay  a  mortgage  therein  provided  for,  was  his  act  and 
agreement. 

An  acceptance  of  the  deed,  and  entering  into  possession 
thereunder,  would  be  evidence  that  it  was  his  undertaking  by' 
which  he  would  be  bound  (Atlantic  Dock  Co.  agt.  Leamtt, 
54  N.  I7".,  35). 

Her  husband,  unless  authorized  by  her  to  enter  into  such 
an  undertaking  for  her  and  to  accept  a  deed  containing  such 
covenant,  could  not  bind  her  by  an  obligation  of  this  nature 
contained  in  the  deed.  She  was  in  complete  ignorance  of 
the  whole  transaction. 

It  is  -true  that  she  was  asked  to,  and  did,  join  in  a  convey- 
ance of  the  property  to  Goldsmith,  but  there  is  nothing  to 
show,  in  the  evidence,  that  she  then  knew  that  the  title  to  the 
land  stood  in  her  name.  There  is  nothing  in  the  deed  she 
signed  to  show  that  she  approved  or  adopted,  by  such  act, 
the  taking,  by  her  husband,  of  the  title  in  her  name  or  that 
she  ratified  the  insertion,  in  the  deed,  of  an  obligation,  on  her 
part,  to  pay  this  mortgage.  Although  a  married  woman  may 
enter  into  engagements  in  respect  to  her  separate  property, 
there  is  nothing  in  the  marital  relation  which  authorizes  a 
husband,  without  his  wife's  knowledge  or  assent  in  this  way, 
to  create  an  estate  in  her  and  charge  her  personally  with 
covenants  in  respect  to  it,  of  the  very  existence  of  which  she 
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remains  in  ignorance  (Culver  agt.  .Badger,  29  N.  J.  J?g.,  74). 
Other  points  are  raised  by  this  defendant,  which  are  urged  as 
fatal  to  the  plaintiff's  claim,  but  it  is  not  necessary  to  pass 
upon  them  in  view  of  what  is  above  stated. 

I  conclude,  therefore,  that  Mrs.  Dyett  is  not  chargeable 
with  any  deficiency ;  and  this  result  also  disposes  of  the  claim 
interposed  by  the  plaintiff  against  the  defendant,  Bernstein. 
For  if  the  grantors  in  the  deed  to  Goldsmith  were  not  liable 
to  pay  the  mortgage,  the  obligation  of  Goldsmith  to  them  in 
respect  to  the  payment  of  the  mortgage  does  not  inure  to  the 
holder.  A  promise  to  pay,  of  which  the  holder  of  the  mort- 
gage can  take  advantage,  must  be  made  to  one  liable  to  pay 
the  debt  (Gurnsey  agt.  Rogers,  47  JV.  Y.,  233  ;  Wise  agt. 
Fuller,  29  N.  J.  Eq.,  266 ;  Vrooman  agt.  Turner,  69  N.  Y., 
280).  In  this  view,  therefore,  the  defendant  Bernstein's 
promise  to  Goldsmith,  who  was  not  liable,  cannot  be  enforced 
by  the  plaintiff. 

There  should  be  judgment  of  foreclosure  and  sale,  but 
neither  Mrs.  Dyett  nor  Bernstein  are  held  for  any  deficiency. 
The  plaintiff  is  entitled  to  costs  against  the  mortgagor.  In 
regard  to  the  claim  of  the  defendants,  Mrs.  Dyett  and  Bern- 
stein, for  costs,  I  hesitate,,  somewhat.  But,  upon  the  whole,  I 
think  that  they  are  entitled  to  costs  against  the  plaintiff,  sub-- 
sequent to  their  answers.  The  plaintiff  was  justified,  from 
the  condition  of  the  record,  in  making  them  parties  and 
interposing  her  claim ;  but  when  the  answers  were  in,  she 
should  have  investigated  the  matter  and  not  insisted  upon  the 
trial  that  they  were  liable. 
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NEW  YOKE  SUPREME  COURT. 

JAMESXM.  GANG,  as  executor  and  trustee  of  the  last  will  and 
testament  of  JOHN  H.  McCuNN,  agt.  THOMAS  McCuNN  and 
JANE  "W.  McCuNN,  individually  and  as  executor  and  execu- 
trix of,  and  trustees  under,  the  last  will  and  testament  of 
JOHN  H.  McCuNN,  deceased,  JAMES  McCuNN  and  others. 

i  , 

Will  —  construction  of — Suspension  of  t/ie  power  of  alienation  —  Equitable 

conversion. 

Where  a  testator,  who  died  leaving  a  wife,  brothers  and  sisters,  by  the 
fifth  clause  of  his  will  devised  his  real  and  personal  estate  to  his  wife, 
as  executrix,  and  two  other  persons  as  executors  in  trust,  to  take  pos- 
session of  the  same  and  collect  the  rents,  issues  and  profits  thereof,  and 
out  of  the  proceeds  of  the  same,  for  six  years  after  his  death,  to  pay 
certain  bequests  to  his  wife,  brothers  and  sisters,  the  balance  of  the 
income,  after  paying  such  bequests,  to  be  applied  in  the  payment  of 
any  iucumbrances  or  taxes  on  said  property;  at  the  end  of  six  years 
the  executors  were  directed  to  sell,  and  dispose  of,  all  his  estate,  both 
real  and  personal,  the  proceeds  of  the  same  to  be  divided  amongst  his 
heirs  and  next  of  kin  as  directed : 

Held,  that  the  said  clause  in  the  will  of  the  testator  is  void,  because  it 
suspends  the  power  of  alienation  in  a  manner,  and  for  a  term,  prohibited 
by  the  statute,  and  that  the  property,  sought  to  be  disposed  of,  thereby 
descends  to  the  testator's  heirs  at  law  as  if  he  had  died  intestate. 

No  absolute  term,  however  short,  can  be  maintained.  Hence,  a  bequest 
of  his  real  and  personal  estate  directing  that  the  issues  and  profits  shall 
be  applied  to  certain  beneficiaries,  for  six  years  after  the  testator's  death, 
and  that  then  the  same  shall  be  sold  and  the  proceeds  divided  among 
his  heirs  and  next  of  kin,  is  void. 

The  testator  attempted,  by  means  of  a  trust  to  receive  rents  and  profits, 
to  render  his  lauds  inalienable,  for  the  term  of  six  years  from  the  time  of 
his  death.  This  he -could  not  do  as  the  statute  forbids  it,  and  the  whole 
trust  estate  and  the  remainder  limited  upon  it,  are  consequently  void. 

Nor  can  the  provision  be  upheld  by  a  resort  to  the  doctrine  of  equitable 
conversion.  The  rule  of  equitable  conversion  of  real  into  personal  or 
personal  into  real  estate,  does  not  operate  until  the  time  arises  when  the 
VOL.  LVI  43 
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conversion  is  directed  to  take  place,  which,  in  this  case,  would  be  six 

years  from  the  death  of  the  testator. 

% 

Special  Term,  January,  1879. 

W.  W.  McFdrlamd,  for  plaintiff. 

Mitchell  &  Mitchell,  for  defendants.  , 

C.  Fine  and  S.  Jones,  for  the  heirs  at  law. 

LAWRENCE,  J. —  This  action  is  brought  by  the  plaintiff,  as 
the  executor  and  trustee  under  the  last  will  and  testament  of  the 
late  John  II.  McCunn,  to  obtain  a  construction  of  said  will 
and  an  adjudication  as  to  the  validity  of  the  fifth  clause  thereof, 
it  being  alleged  by  certain  of  the  heirs  at  law  that  the  said 
clause  is  void  as  contravening  the  provisions  of  the  statute  in 
relation  to  the  suspension  of  the  power  of  alienation  (I.  Rev. 
Stat.  [Edmonds],  p.  672). 

The  clause  in  question  reads  as  follows  :  Fifth.  "  I  give, 
devise  and  bequeath  to  my  executor  and  executrix  hereinafter 
named,  and  to  the  survivor  of  them,  all  the  rest,  residue  and 
remainder  of  my  estate,  both  real  and  personal,  in  America, 
in  trust,  as  follows,  that  is  to  say :  They  shall  take  possession 
of  the  same  and  collect  the  rents,  issues  and  profits  thereof, 
and  out  of  the  proceeds  of  the  same,  for  six  years  after  iny 
death,  shall  first  pay  the  following  bequests  :  To  my  dearly 
beloved  wife,  the  sum  of  two  thousand  dollars  per  year ;  to 
James  McCunn  and  Thomas  McCunn,  my  brothers,  each 
two  hundred  and  fifty  dollars  per  year ;  and  my  sister,  Jane 
McCrea,  one  hundred  and  fifty  dollars  per  year;  to  my  sister 
Sally,  now  Mrs.  Long,  my  sister  Nancy,  now  Mrs.  Barnes, 
both  residing  in  Ireland,  the  sum  of  sixty  dollars  per  year ; 
and  to  my  aunt,  Eliza  Lecky,  sister  of  my  mother,  thirty 
dollars  ($30)  per  year.  All  the  above  annuities,  beginning 
with  my  wife's  of  two  thousand  dollars,  are  to  continue  for 
the  said  term  of  six  years  after  my  death.  The  balance  of 
such  income,  after  paying  the  above  yearly  sums,  to  be 
applied  in  the  paying  of  any  incumbrances  or  taxes  on  said 
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property.  At  the  end  of  six  years  as  aforesaid,  or  within  a 
reasonable  time  thereafter,  so  that  the  same  may  not  be  sacri- 
ficed at  low  prices,  I  direct  my  executors  hereinafter  named 
to  sell  and  dispose  of  all  my  estate,  both  real  and  personal, 
and  after  the  sale  of  said  property,  the  proceeds  of  the  same 
to  be  divided  amongst  my  heirs  and  next  of  kin,  or  to  those 
to  whom  I  may  direct,  as  follows : 

"^First.  One-half  of  the  whole  of  the  proceeds  thereof  to 
be  given  to  my  dearly  beloved  wife,  the  same,  together  with 
the  other  devises  to  her,  as  above  set  forth,  to  be  in  lieu  of  all 
dower  and  all  right  of  dower.  If  my  said  wife  should  die 
before  the  distribution  of  my  said  estate,  then  her  half  to  be 
divided  equally  between  her  two  sisters,  Caroline  M.  and  Irene 
May,  my  brother-in-law,  John  K.  Waring,  and  my  two  brothers, 
Thomas  and  James  McCunn,  share  and  share  alike.  The 
remaining  half  of  the  balance  of  my  said  estate,  after  such 
sale  and  after  paying  the  legacies  hereinafter  mentioned,  to  be 
given  to  my  two  brothers,  James  and  Thomas,  equally  between 
them,  share  and  share  alike.  If  either  of  my  two  brothers 
should  die  before  the  distribution  of  my  said  property,  and 
leave  no  children,  then  his  or  their  share  shall  go  to  the  sur- 
vivor or  his  children  out  of  the  half  that  my  two  brothers  are 
to  have.  There  shall  be  paid,  before  distribution  thereof,  to 
each  of  iny  sisters,  Jane  McCrea,  Sally  Long  and  Nancy 
Barnet,  the  sum  of  three  thousand  dollars  each." 

At  the  trial  I  was  strongly  of  the  impression  that  the  objec- 
tions urged  against  the  validity  of  this  clause  were  well 
taken,  and  such  impression  has  been  confirmed  upon  reflection 
and  after  a  perusal  of  the  very  instructive  briefs  furnished  to 
me  by  counsel. 

The  learned  counsel  who  seek  to  sustain  the  will,  contend 
that  the  provision  can  be  upheld  by  a  resort  to  the  doctrine  of 
equitable  conversion.  But  I  do  not  see  how  that  doctrine  can 
be  successfully  invoked.  The  rule  of  equitable  conversion  of 
real  into  personal  or  personal  into  real  estate,  does  not  operate 
until  the  time  arises  when  the  conversion  is  directed  to  take 
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place  (ftoss  agt.  Eobert,  2  Hun's  fteport,  90 ;  Savage  agt. 
Burnham,  17  N.  Y.,  569 ;  White  agt.  Howard,  46  N.  Y., 
144 ;  Shumway  agt.  Harmon,  6  Thompson  &  Cook,  626  ; 
Bunce  agt.  Vandergriff,  8  Paige,  37). 

The  conversion,  therefore,  cannot  in  this  case  take  place 
until  the  expiration  of  six  years  from  the  death  of  the  testator. 
Since  this  case  was  decided,  the  general  term  of  this  depart- 
ment, in  the  case  of  Garvey  agt.  McDemtt,  have  passed  upon 
several  of  the  questions  which  are  involved  in  this  case.  In 
that  case  the  will  contained  the  following  provisions  : 

"  Fifth.  All  the  rest,  residue  and  remainder  of  my  personal 

estate  of  whatsoever  kind  and  nature,  I  give  and  bequeath  to 

the  Roman  Catholic  bishop  of  the  diocese  of  Raphoe,  parish 

of  Rye,  county  of  Donegal,  Ireland,  in  trust,  nevertheless, 

for  the  purposes  hereinbefore  mentioned. 

"  Sixth.  I  order  and  direct  my  executors  hereinafter  named, 
or  such  of  them  as  shall  act,  or  the  survivor  of  them,  at  the 
expiration  of  four  years  after  my  decease,  to  sell,  either  at 
public  or  private  sale,  and  for  the  best  price  they  can  obtain 
for  the  same,  all  my  real  estate,  howsoever  and  wheresoever 
the  same  may  be  situated,  and  to  give  good  and  sufficient 
deed  or  deeds  for  the  same,  and  pay  over  the  proceeds  arising 
therefrom,  after  paying  the  expenses  of  the  sale  thereof  and 
all  liens  and  incumbrarices  thereon,  to  the  said  Roman  Catholic 
bishop  of  the  diocese  of  Raphoe,  parish  of  Rye,  county  of 
Donegal,  Ireland,  in  trust  nevertheless  for  the  purposes  here- 
inafter mentioned. 

"  Seventh.  I  hereby  order  and  direct,  and  it  is  my  will  that 
the  money  bequeathed  and  ordered  to  be  paid  to  the  said  bishop 
of  the  diocese  of  Raphoe  in  and  by  the  fifth  and  sixth  items 
of  this  my  will,  shall  be  used  by  him  for  the  following  pur- 
poses, namely : 

"  For  the  purpose  of  a  site  for,  and  the  erection  and  main- 
taining of,  a  school-house  thereon  for  the  benefit  of  the  Roman 
Catholic  children  of  the  parish  of  Rye,  said  school  to  be 
erected  and  Iftiilt  in  the  parish  of  Rye,  county  of  Donegal, 
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Ireland,  to  have  and  to  hold  the  same  to  said  bishop  and  his 
successors  forever. 

"  Tenth.  I  order  and  direct  that  until  my  real  estate  is  sold 
as  hereinbefore  directed,  my  executors  hereinafter  named  rent 
my  said  real  estate,  and  after  paying  all  taxes,  assessments, 
water  rents,  insurance  and  other  charges  thereon,  to  deposit 
the  balance  of  the  rent  received  from  said  premises  in  some 
good  savings  bank  in  the  city  of  Brooklyn,  and  the  said  money 
so  deposited  by  them  shall  form  a  part  of  my  residuary  estate, 
and  be  payable  with  the  proceeds  of  the  sale  of  the  real  estate 
as  hereinbefore  directed." 

In  that  case,  which  had  been  transferred  from  the  second 
department,  justice  BRADY,  in  delivering  the  opinion  of  the 
court,  says :  "  Three  opinions  have  been  written  in  this  case ; 
one  by  justice  BARNARD,  who  presided  at  the  special  term, 
against  the  validity  of  the  trust,  and  one  by  each  of  the  jus- 
tices presiding  at  the  general  term,  namely,  justice  GILBERT  and 
DYKMAN.  They  all  united  in  declaring  that  the  trust  created 
by  the  sixth  and  tenth  clauses  is  invalid,  because  it  is  in  con- 
flict with  our  statute  against  perpetuities.  The  power  of 
alienation  is  suspended  by  it,  beyond  the  period  allowed  by 
law.  Justice  GILBERT,  while  admitting  this,  is  decidedly  of  the 
opinion  that  it  is  nevertheless  valid  as  a  power  in  trust,  by 
virtue  of  the  fifty-eighth  and  fifty-ninth  sections  of  the  statute 
(1  jR.  S.,  729),  which  provide  that  where  an  express  trust 
shall  be  created  for  any  purpose  not  enumerated  in  the  pre- 
ceding sections,  no  estate  shall  vest  in  the  trustees ;  but  the 
trust,  if  directing  or  authorizing  the  performances  of  any  act 
which  may  be  lawfully  performed  under  a  power,  shall  be 
valid  as  a  power  in  trust,  and  that  in  every  case  where  the 
trust  shall  be  valid  as  a  power,  the  land  to  which  the  trust 
relates  shall  remain  in  or  descend  to  the  persons  otherwise 
entitled,  subject  to  the  execution  of  the  trust.  Justice  DYK- 
MAN discusses  this  proposition  and  rejects  it.  He  thinks  that 
the  sections  mentioned  apply  only  to  cases  where  express  trust 
shall  be  created  for  any  purpose  not  enumerated  in  the  statute ; 
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so  that  where  an  express  trust  has  been  created  which "  is 
enumerated  and  is  of  a  kind  permitted,  their  provisions  can 
have  no  application.  And  he  has  further  expressed  himself : 
'  It  certainly  would  be  a  very  strange  construction  of  this  pro- 
vision of  the  statute  to  hold  that,  in  any  case  where  a  testator 
has  impressed  his  property  with  a  trust  of  a  nature  and  kind 
permitted  by  our  statutes,  but  which  cannot  be  carried  out  as 
a  trust  because  it  suspends  the  power  of  alienation  improperly, 
it  may  yet  be  carried  out  and  executed  as  a  power  in  trust. 
Under  such  a  construction  a  trust  which  fell  under  the  con- 
demnation of  the  statute  against  perpetuities  would  incur  no 
peril,  and  that  statute  would  be  practically  repealed.  Such  is 
not  and  cannot  be  the  proper  construction  of  this  provision. 
The  legislature  provided  that  express  trusts  may  be  created  for 
purposes  which  are  clearly  defined  and  enumerated,  and  abol- 
ished all  others ;  but  the  acts  which  may  be  done  under  a 
power  are  not  defined,  and  as  it  was  manifest  that  express 
trusts  might  be  created  for  purposes  not  enumerated,  but 
which  might  be  lawfully  performed  under  a  power,  such  trusts 
were  made  valid  as  powers  and  trusts ;  but  they  must  be  such 
.as  are  not  enumerated  in  the  fifty-fifth  section.  This  con- 
struction is  in  full  harmony  with  the  case  of  Downing  agt. 
Marshall  (23  N.  Y.,  366).' 

"  These  views  state  the  result  of  an  investigation  of  the 
subject,  and  are  sustained  by  authority  and  by  principle.  The 
attempted  trust  is  condemmed  by  the  statute.  If  all  the 
other  necessary  elements  to  its  success  were  present  it  must 
fail  because  of  the  unlawful  suspension  of  the  power  of  aliena- 
tion, and  when  it  fails  because  of  its  absolute  intrinsic  inva- 
lidity it  fails  in  all  respects.  The  language  of  the  statute  is, 
"Every  future  estate  shall  be  void  in  its  creation  which  shall 
suspend  the  power  of  alienation  for  a  longer  period  than  is 
prescribed  in  this  title'  (1.22.  &,  723,  sec.  14),  and  sections  58 
and  59  only  preserve  trusts  which  authorize  the  performance 
of  an  act  which  may  lawfully  be  performed  under  a  power ; 
but  under  a  power  no  future  estate  can  be  lawful  which  in  its 
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creation  shall  suspend  the  power  of  alienation.  The  testator 
cannot  accomplish  indirectly  what  the  statute  declares  he 
cannot  do  directly.  The  source  of  the  power,  in  other  words, 
must  not  be  in  contravention  of  positive  statute  law.  It  must 
rest  on  a  legal  foundation. 

"  If  a  trust  prohibited  by  statute,  and  therefore  void,  can  be 
carried  out  as  a  power,  then,  as  suggested  by  justice  DYKMAN, 
the  statute  defeats  itself.  It  contains  provisions  which,  in 
effect,  repeal  the  prohibition,  and  the  design  of  the  enactment 
is  destroyed.  So  far  as  the  courts  have  adjudicated  upon  this 
question,  the  rule  deducible  is,  that  a  trust  prohibited  because 
it  suspends  the  power  of  alienation  is  equally  invalid  as  a 
power  in  trust.  In  the  case  of  Hone's  Executors,  agt.  Van 
Schaick,  (20  Wend.,  566),  justice  BEONSON  said :  '  Every  estate 
is  void  in  its  creation,  which  is  so  limited  that  the  absolute 
power  of  alienation  may  be  suspended  for  more  than  two  lives 
in  being  at  the  creation  of  the  estate.  The  lives  must  be  desig- 
nated and  life  must  in  some  form  enter  into  the  limitation. 
No  absolute  term,  however  short,  can  be  maintained.  The 
testator  attempted,  by  means  of  a  trust  to  receive  rents  and 
profits,  to  render  his  lands  inalienable  for  a  term  of  which 
more  than  nineteen  years  remained  unexpired  at  the  time  of 
his  death.  This  he  could  not  do.  The  statute  had  forbidden 
it.  The  whole  trust  estate  and  the  remainder  limited  upon  it 
are  consequently  void  (Coster  agt.  Lorillard,  14  Wend.,  265  ; 
Hawley  agt.  James,  16  id.,  61).  The  power,  in  trust,  to  make 
partition  at  the  end  of  the  term  is  subject  to  the  same  objec- 
tion as  the  trust.  It  works  an  illegal  suspense  of  the  power 
of  alienation.  That  this  may  be  the  effect  of  a  power  in 
trust,  and  that  the  power  will  then  be  void,  has  been  adjudged 
by  this  court  in  the  cases  already  mentioned.'  In  this  case 
the  power  in  trust  works  a  suspension  of  the  power  of  aliena- 
tion, because  of  the  four  years'  limitation  or  condition  by 
which  it  is  governed  (See,  also,  Ellis  agt.  Lynch,  8  Bosw., 
478).  In  Beekman  agt.  Bonsor  (23  N.  Y.,  317)  chief  justice 
COMSTOCK  thus  briefly  disposes  of  a  kindred  question  to  the 


344  NEW  YORK  PRACTICE  REPORTS. 

Gano  agt.  McCunn. 

one  under  discussion.  At  the  end  of  the  fifteen  years,  the 
executors  were  authorized  to  sell  the  land  and  distribute  the 
proceeds  among  the  nephews  and  nieces.  This  would  have 
been  a  lawful  trust  or  power  in  trust,  if  the  postponement 
of  'its  execution  for  an  absolute  period  of  time  did  not  sus- 
pend the  power  of  alienation  in  a  manner  which  the  statute 
does  not  permit.  That  suspension  is  fatal  to  this  trust  also. 

"  The  same  learned  justice,  in  an  elaborate  review  of  the 
doctrine  of  powers,  said :  And  thus,  as  the  old  statute  of  uses, 
which  was  intended  to  abolish  positive  trusts,  left  the  wides.t 
field  for  the  creation  of  active  ones,  so  our  provision  in  abro- 
gating all  active  trusts,  except  the  few  particularly  specified, 
has  reanimated  them  under  the  names  of  powers  which  are 
left  without  restriction,  provided  the  purpose  of  the  limita- 
tion or  power  be  itself  a  lawful  one  (Downing  agt.  Marshall, 
23  N.  Y.,  380). 

"  The  question  thus  considered  seems  to  be  decidedly 
adverse  to  the  validity  of  the  power  in  trust,  and  leads  to  the 
conclusion  that  the  opinion  of  justice  DYKMAN  is  entitled  to 
the  greater  weight,  and  that  the  judgment  therefor  be  con- 
firmed. The  provisions  of  the  will  establishing  neither  a  valid 
trust  nor  power  in  trust,  the  design  of  the  testator  cannot  be 
carried  out." 

I  have  quoted  thus  extensively  from  the  opinion  of  the  gen- 
eral term,  in  the  case  above  referred  to,  because  it  seems  to 
me  to  be  on  all  fours  with  the  case  at  bar,  and  to  so  effect- 
ually dispose  of  the  views  presented  by  counsel  in  support  of 
the  validity  of  the  fifth  clause  of  the  testator's  will  in  this 
case  as  to  render  further  discussion  by  me  unnecessary. 

There  should  be  judgment,  therefore,  in  this  case  declaring 
that  the  fifth  clause  in  the  will  of  the  testator  is  void,  because 
it  suspends  the  power  of  alienation  in  a  manner  and  for  a 
term  prohibited  by  the  statute,  and  that  the  property  sought 
to  be  disposed  of  thereby  descends  to  the  testator's  heirs  at 
law,  as  if  he  had  died  intestate. 

The  findings  may  be  settled  on  five  days'  notice. 
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COURT  OF  APPEALS. 

THE  STEUBEN  COUNTY  BANK  agt.  J.  L.  ALBERGER  and  others, 
impleaded,  &c.,  and  LOUISA  F.  ALBERGER,  a  creditor  by 
judgment. 

Attachment  —  motion  b$  judgment  creditor  to  vacate  —  right  of  plaintiff  to 
oppose  by  new  affidavits  —  Code  of  Civil  Procedure,  §§  682,  683. 

A  plaintiff  cannot,  on  a  motion  to  vacate  an  attachment,  introduce  new 
proof  to  sustain  or  fortify  the  grounds  upon  which  it  was  issued,  where 
the  motion  is  founded  upon  the  papers  upon  which  the  warrant  was 
granted. 

Where  the  motion  to  vacate  was  made  by  a  lienor  or  judgment  creditor 
upon  an  affidavit  setting  out  her  judgment,  &c.,  upon  the  ground  of 
alleged  insufficiency  of  the  original  affidavits  upon  which  the  attach- 
ment was  granted  : 

Held,  that  the  fact  of  the  lienor  having  made  an  affidavit  showing  the 
existence  of  her  lien,  which  was  attached  to  the  motion  papers  and 
referred  to  in  the  notice  of  motion,  did  not  make  the  motion  one 
"founded  upon  proofs,  by  affidavit  on  tlie  part  of  the,  defendant,"  within 
the  meaning  of  section  683  of  the  Code  of  Civil  Procedure,  so  as  to 
entitle  the  plaintiff  to  support  the  attachment  by  new  affidavits  (Revers- 
ing 8.  C.,  55  How.,  481). 

Decided  November  12,  1878. 

THE  facts  fully  appear  in  case  as  reported  in  55  Howard, 
481. 

A.  G.  Rice,  for  appellant. 

t/.  F.  Parkhurst*  for  respondent. 
VOL.  LV1  44 
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ANDREWS,  J. —  On  the  29th  day  of  November,  1877,  an 
attachment  was  issued  by  the  county  judge  of  Steuben  county 
against  the  joint  and  several  property  of  Samuel  F.  and  John 
L.  Alberger,  in  an  action  brought,  by  the  plaintiff,  against  them 
and  other  defendants,  and  was  levied  upon  the  real  and  personal 
property  of  the  defendant,  Samuel  F.  Alberger.  The  attach- 
ment was  issued  upon  affidavits  presented  to  the  county  judge, 
tending,  as  the  plaintiff  claimed,  to  establish  that  the  defend- 
ants, Samuel  F.  and  John  L.  Alberger,  were  about  to  assign, 
dispose  of,  and  secrete  their  property,  with  intent  to  defraud 
their  creditors ;  and  this  was  the  ground  of  the  attachment 
recited  in  the  warrant.  The  plaintiff  recovered  judgment  in 
the  action  against  the  Albergers,  December,  4,  1877.  On  the 
3d  of  December,  1877,  Samuel  F.  Alberger  confessed  a 
judgment  in  favor  of  Louisa  F.  Alberger,  and  on  the  next 
day  an  execution  thereon,  was  duly  issued  and  levied  on  the 
attached  property.  Louisa  F.  Alberger,  the  plaintiff  in  this 
judgment,  thereupon  moved  to  vacate  the  attachment  in  the 
bank  suit,  as  to  the  individual  property  of  Samuel  F.  Alberger, 
on  the  ground  of'  the  insufficiency  of  the  affidavits  upon  which 
it  was  issued.  The  notice  of  motion  specified  that  the  motion 
would  be  made  upon  the  warrant  of  attachment,  the  affidavits 
upon  which  it  issued,  and  the  affidavit  of  Louisa  F.  Alberger, 
served  therewith.  The  latter  affidavit  stated  the  granting  of 
the  attachment  and  the  levy  thereunder,  and  set  out  the 
recovery  of  the  judgment,  in  favor  of  the  affiant,  and  the 
execution  and  levy  as  hereinbefore  stated.  It  did  not  contro- 
vert any  of  the  facts,  alleged  in  the  affidavits,  upon  which  the 
attachment  issued,  and  was  made  solely  for  the  purpose  of 
showing  the  right  of  the  affiant,  as  lienor,  to  intervene  in  the 
proceeding.  The  bank,  on  the  hearing  of  the  motion,  offered 
to  read  additional  affidavits  in  support  of  the  attachment,  and 
to  fortify  the  ground  upon  which  it  was  issued.  The  counsel 
for  the  moving  party  objected  to  their  being  read  on  the 
ground  that  the  motion  was  founded  on  the  affidavits  upon 
which  the  attachment  was  granted,  and  that  additional  affida- 
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vits,  upon  the  merits  of  the  original  application,  were  not 
admissible.  The  court  overruled  the  objection  and  permitted 
the  affidavits  to  be  read,  and  subsequently,  without  passing 
upon  the  sufficiency  of  the  original  affidavits,  held  and 
decided  that  the  subsequent  affidavits  established  the  ground 
stated  in  the  warrant  of  attachment,  and  for  this  reason 
refused  to  vacate  it. 

The  correctness  of  the  ruling  depends  upon  the  construc- 
tion of  sections  6-82  and  683  of  the  Code  of  Civil  Procedure. 
Before  considering  these  sections  it  is  proper  to  refer  to  the 
prior  law  and  practice  in  respect  to  vacating  attachments. 

Section  241,  of  the  Code  of  1848,  as  amended  in  1869, 
provides  that  the  defendant  may  move  to  discharge  an  attach- 
ment as  in  case  of  other  provisional  remedies.  There  was  no 
further  provision  on  the  subject  in  the  chapter  relating  to 
attachments. 

The  right  of  a  defendant,  against  whom  an  order  of  arrest 
or  an  injunction  order  had  issued,  to  have  them  vacated  on 
motion,  was  declared  in  the  chapter  relating  to  those  remedies 
(Sees.  224,  225).  In  both  of  those  cases  it  was  expressly  pro- 
vided that  if  the  application  was  made  on  affidavits,  on  the 
part  of  the  defendant,  the  plaintiff  might  oppose  the  same 
by  affidavits  or  other  proofs  in  addition  to  those  on  which  the 
order  was  granted,  but  riot  otherwise  (Sees.,  205,  226). 

In  analogy  to  the  practice  in  these  cases,  and  by  force  of 
the  clause  in  section  241,  which  has  been  cited,  it  was  held 
that  where  an  application  to  vacate  an  attachment  was  made 
on  the  papers  on  which  the  attachment  was  issued,  new  affi- 
davits, on  the  part  of  the  plaintiff,  to  support  the  attachment, 
could  not  be  read  on  the  motion  ( Yates  agt.  North,  44  N.  Y., 
271).  The  right  to  move  to  vacate  an  attachment,  or  other 
provisional  remedy,  was,  by  the  section  of  the  Code  referred 
to,  given  to  the  defendant  in  the  action ;  and  it  was  held  that 
a  third  person,  although  a  creditor,  could  not  move  to  vacate 
an  attachment  for  insufficiency  of  the  affidavits  on  which  it 
was  granted  (Morgan  agt.  Avery,  7  Barb.,  656  ;  In  re  Gria- 
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wold,  13  Barb.,  412 ;  Isham  agt.  Ketchum,  46  id.,  43).  The 
court  could,  however,  in  virtue  of  its  general  jurisdiction 
over  frauds,  interfere  and  set  aside  attachments  collusively 
obtained  in  fraud  of  creditors  (Frost  agt.  Mott,  34  N.  Y., 
253). 

Having  in  view  the  state  of  the  law,  in  respect  to  the 
vacating  of  attachments  when  the  new  Code  was  enacted,  we 
are  to  consider  what  changes  have  been  made  by  the  legisla- 
ture. Section  682  enacts  a  new  rule  in  respect  to  the  right 
of  third  persons  to  intervene  by  motion  to  vacate  an  attach- 
ment. It  provides  that  the  defendant,  or  a  lienor,  who  has 
acquired  a  lien  upon,  or  interest  in,  the  property  of  the  defend- 
ant after  the  attachment,  may  apply  to  vacate,  or  modify,  the 
warrant,  thus  extending  the  remedy  by  motion  to  vacate, 
which  was  before  confined  to  the  defendant,  to  persons  having 
liens  on  the  attached  property,  acquired  subsequent  to  the 
attachment.  There  is  no'  discrimination  in  this  section  in 
respect  to  the  grounds  upon  which  the  application  may  be 
made,  depending  upon  the  fact  whether  it  is  made  by  the 
defendant  or  a  lienor.  The  right  to  make  the  motion  is  given 
by  the  same  clause  to  each  class  of  persons  mentioned,  and 
unless  the  section  is  qualified  by  some  other  provision  of  the 
statute,  we  think  the  court  cannot  make  such  a  discrimination, 
or  declare  that  while  the  defendant  may  proceed  on  the  ground 
of  the  insufficiency  of  the  affidavits,  a  lienor  is  confined  to  the 
question  of  fraud. 

Section  683  provides  before  what  court  or  judge,  and  how, 
the  motion  may  be  made.  It  says :  "  An  application,  specified 
in  the  last  section,  may  be  founded  only  upon  the  papers  upon 
which  the  warrant  was  granted,  in  which  case  it  must  be 
made  to  the  court,  or,  if  the  warrant  was  granted  by  a  judge 
out  of  court,  to  the  same  judge,  in  court  or  out  of  court,  and 
with  or  without  notice,  as  he  deems  proper,  or  it  may  be 
founded  upon  proof,  by  affidavit,  on  the  part  of  the  defendant, 
in  which  case  it  must  be  made  to  the  court,  or,  if  the  warrant 
was  granted  by  a  judge  out  of  court,  to  any  judge  of  the 
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court,  upon  notice,  and  it  may  be  opposed  by  new  proof,  by 
affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment  recited  in  the  warrant,  and  no 
other,  unless  the  defendant  relies  upon  a  discharge  in  bank- 
ruptcy *  *  in  which  case  the  plaintiff  may  show  any 
matter  in  avoidance  thereof  which  he  might  show  upon  the 
trial."  This  section,  I  think,  continues  the  distinction  which 
before  existed  and  gives  to  the  moving  party  the  option  to 
make  his  application  to  vacate  the  attachment,  either  upon 
the  papers  upon  which  it  was  granted  alone,  or  upon  proofs, 
on  his  part,  and  confines  the  plaintiff,  in  the  one  case,  to  the 
original  affidavits  and  allows  him,  in  the  other,  to  sustain,  by 
new  proofs,  his  right  to  an  attachment  upon  any  of  the 
grounds  stated  in  the  warrant.  It  is  claimed,  by  the  learned 
counsel  for  the  plaintiff,  that  the  clause  in  the  second  sentence 
commencing,  "and  it  may  be  opposed  <fcc,"  applies  to  the 
whole  preceding  part  of  the  section  and  that  it  was  the  inten- 
tion of  the  legislature,  in  all  cases,  to  give  the  plaintiff  the 
right  to  support  his  attachment  by  new  affidavits.  But  this 
view  is  inadmissible.  The  punctuation  of  the  section  is 
opposed  to  it  and,  what  is  of  more  importance,  the  supposed, 
intention  is  inconsistent  with  the  provision  in  the  first  clause 
of  the  section  which  allows  a  judge  to  hear  the  motion,  with- 
out notice,  when  it  is  made  on  the  papers  upon  which  the 
warrant  was  granted,  in  which  case  the  plaintiff  would  have 
no  opportunity  to  present  fresh  affidavits. 

The  rule  that  the  plaintiff  cannot,  on  a  motion  to  vacate  an 
order  granting  a  provisional  remedy,  use  new  affidavits,  when 
the  motion  is  made  on  the  original  papers,  is  applied  by  the 
new  Code'  to  a  motion  to  vacate  an  injunction  order  (sec.  627) 
and  an  order  of  arrest  (Sec.  568).  The  fact  that,  by  the 
amendments  of  1877,  the  legislature  amended  section  568, 
so  as  to  more  distinctly  indicate  the  intention  that  the  appli- 
cation to  vacate  an  order  of  arrest,  when-  made  upon  the 
original  papers,  should  be  heard  on  those  papers  only,  does 
not,  we  think,  justify  a  different  construction  of  section  683. 
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Having  reached  the  conclusion  that  the  plaintiff  cannot,  on 
a  motion  to  vacate  an  attachment,  introduce  new  proofs  to 
sustain  or  fortify  the  grounds  upon  which  it  was  issued,  where 
the  motion  is  founded  upon  the  papers,  upon  which  the  war- 
rant was  granted,  it  only  remains  to  determine  whether  the 
motion  in  this  case  was  founded  upon  proof,  by  affidavit,  on 
the  part  of  the  defendant,  within  the  meaning  of  section  683. 
"VV^e  concur  in  the  opinion  of  the  court  below,  that  the  word 
defendant  in  this  section,  designates  the  party  making  the 
motion,  whether  the  party  to  the  record  or  the  lienor. 

The  claim  is,  that  the  lienor  having  made  an  affidavit  show- 
ing the  existence  of  her  lien,  which  was  attached  to  the  motion 
papers,  and  referred  to  in  the  notice  of  motion,  the  motion 
was  one  "  founded  upon  proof,  by  affidavit,  on  the  part  of  the 
defendant,"  and  entitled  the  plaintiff  to  support  the  attach- 
ment by  new  affidavits.  We  are  of  opinion,  that  this  did 
not  make  the  motion  one  "  founded  upon  proof,  by  affidavit " 
on  the  part  of  the  defendant,  within  the  meaning  of  the  sec- 
tion. Such  a  construction  would  make  it  impossible  for  a 
lienor  to  move  on  the  papers  on  which  the  warrant  was  granted, 
under  the  first  clause  of  the  section.  The  affidavit  was  made 
to  show  the  right  of  the  party  making  the  motion  to  move, 
and  to  give  her  a  standing  in  court.  The  fact  proved  was 
wholly  extrinsic  to  the  merits  of  the  controversy.  It  was  a 
preliminary  fact,  shown  to  give  the  court  jurisdiction  of  the 
proceeding.  The  affidavit  did  not  touch  the  right  of  the 
plaintiff  to  the  attachment,  and  the  motion  was,  we  think, 
founded,  within  the  meaning  of  the  section,  on  the  papers 
upon  which  the  warrant  was  granted. 

In  this  view,  the  ruling  of  the  court,  in  admitting  the  new 
affidavits,  was  erroneous ;  and  the  order  of  the  special  and 
general  terms  should  be  reversed,  and  the  case  remitted 
to  the  special  term,  to  pass  upon  the  question  of  the  suffi- 
ciency of  the  affidavits  upon  which  the  attachment  was  granted. 

All  concur ;   MILLER  and  EARL,  JJ.,  absent  at  argtTment. 
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SUPREME  COURT. 
HECTOR  McLEAN  as  assignee,  <fec.,  agt.  JOSEPH  B.  HOYT. 

Readjustment  of  costs — where  costs  lw,w  been  adjusted  witJwul  notice  —  what 
relief  party  entitled  to  —  must  be  asked  far  in  one  motion. 

A  party  complaining  of  any  proceeding  in  a  cause,  must,  embody  all  his 
objections  in' one  motion;  the  court  will  not  permit  him  to  make  sepa- 
rate motions  for  each  objection  he  may  have  to  make. 

Where  costs  had  been  adjusted  and  inserted  in  the  judgment  without 
notice  of  adjustment,  on  motion  by  plaintiff  for  an  order  setting  aside 
the  adjustment  of  costs  and  for  readjusting  the  same,  il  is  not  only 
competent  but  under  the  practice,  as  settled,  the  plaintiff  has  the  right 
to  require,  as  part  of  the  order,  a  provision  for  the  amendment  of  the 
judgment  and  docket. 

But  where,  upon  a  motion  for  readjustment,  the  moving  party  neglects 
to  include  this  provision  in  the  relief  sought,  a  subsequent  motion,  for 
such  purpose,  will  be  denied. 

Monroe  Special  Term,  August,  1878. 

MOTION,  by  plaintiff,  to  amend  judgment  by  deducting 
therefrom  the  item  of  ten  dollars  costs  taxed  and  included  in 
the  judgment,  or  that  the  judgment,  as  to  costs,  be  reduced 
by  deducting  therefrom  ten  dollars,  and  judgment  roll  and 
docket  be  accordingly  amended. 

J.  Van  Voorkis,  for  motion. 
T.  jBacon,  opposed. 

ANGLE,  J". —  In  Watson  agt.  Gardner  (50  IF.  Y.<  671)  the 
reporter's  note  represents  the  court  as  holding  that  where  a 
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readjustment  of  costs  is  ordered  the  amount  of  any  reduction 
should  be  deducted  from  the  judgment.  In  Tracy  agt. 
Humphrey  (1  Code  Rep.  \N.  /£],  197)  costs  had  been  adjusted 
and  inserted  in  the  judgment  without  notice  of  adjustment ; 
afterwards  notice  of  readjustment  was  served  with  an  offer  to 
indorse  on  the  execution  the  costs  disallowed  on  the  readjust- 
ment, then  a  motion  was  made  to  set  aside  the  judgment  for 
irregularity  in  adjusting  costs  without  notice  ;  the  motion  was 
denied  and  in  the  opinion  it  is  said  "but  the  plaintiffs,  before 
proceeding  to  enforce  said  judgment;  are  to  give  fresh  notice 
of  adjustment  of  costs  and  deduct  from  the  execution  what- 
ever amount  shall,  on  such  readjustment,  be  deducted  from 
the  costs.  The  record  and  docket  of  judgment  must  be 
amended  if  any  deduction  be  made  on  such  readjustment" 
1  have  underscored  the  portion  of  the  opinion  more  pertinent 
to  the  present  motion.  In  Potter  agt.  Smith  (9  How.,  262, 
265)  the  court  at  special  term  quote,  as  above,  from  the  opinion 
in  Tracy  agt.  Humphrey,  and  justice  HAKKIS  concludes  by 
saying  "  I  think  such  should  be  the  settled  practice  of  the 
court."  This  practice  is  approved  in  Champion  agt.  Plymouth, 
Cong.  Society  (42  Barb.,  441-444:).  Following  the  above 
opinions,  as  properly  stating  the  practice,  this  motion  should 
be  granted  in  some  form  unless  another  point,  made  by 
defendant's  counsel,  is  well  taken,  viz.,  that  the  special  term 
orders  of  November  26,  18T7,  and  of  May  30,  1878,  stand  in 
the  way.  The  order  of  November  26,  1877,  recites  that  "  the 
plaintiff,  having  moved  at  this  term  for  an  order  setting  aside 
the  adjustment  of  costs  in  this  action  and  for-  readjusting  the 
same  and  for  other  relief,"  after  hearing  counsel,  &c.,  and  the 
reading  of  affidavits,  &c.,  the  order  proceeds  "  and  the  defend- 
ant, having  stipulated  to  deduct  ten  dollars,  being  the  term 
fee  for  October  term,  1 875,  from  the  amount  of  costs  included 
in  the  judgment  herein,  and  having  filed  such  stipulation  with 
proof  of  the  service  of  a  copy  thereof  on  plaintiff's  attorney, 
ordered  that  said  motion  be  and  the  same  is  hereby  denied, 
but  without  costs." 
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The  order  of  May  30, 1878,  does  not  appear  to  need  special 
consideration  in  this  connection,  for  it  clearly  does  not  stand 
in  the  way  of  the  present  motion  either  when  its  subject- 
matter  or  its  form  is  considered,  so  that  this,  question  turns 
upon  the  force  to  be  given  to  the  order  of  November  24, 
1877,  and,  in  that  connection,  a  stipulation  should  be  consid- 
ered which  defendant's  attorney  served  on  plaintiffs  attorney, 
dated  December  24,  1877,  viz. :  "  The  defendants,  in  the 
above  entitled  action,  hereby  stipulate  to  deduct  ten  dollars 
from  the  amount  of  costs  included  in  the  judgment  herein." 

This  stipulation  has  been  served  since  the  date  of  the  order 
of  November  26,  1877,  and  it  is  among  the  moving  papers 
here  and  it  is  probably  the  stipulation  referred  to  in  the  order 
or  grows  out  of  it. 

In  the  cases  above  cited  (from,  1  Code  Rep.  \N.  S.]  and  9 
How.}  the  amendment  of  the  judgment  and  docket  was  part 
of  the  relief  granted  on  the  motion  to  set  aside  the  judgment ; 
it  was  granted  in  connection  with  the  order  for  retaxation  of 
costs.  It  would  not  only  have  been  competent,  but,  under 
the  practice  as  stated  in  these  cases,  the  plaintiff  had  the  right 
to  require,  as  part  of  the  order  on  his  former  motion,  a  pro- 
vision for  the  amendment  of  the  judgment  and  docket.  He 
had  a  right  to  include  that  in  the  relief  sought  by  his  first 
motion.  This  appeal's  to  me  to  bring  the  present  motion 
under  Palmer  agt.  Mulligan  (2  Cai.  R.,  380),  Desmond  agt. 
Woolf  (6  Leg.  Obs.,  389 ;  S.  C.,  1  Code  Rep.,  49),  Mills  agt. 
Thursby  (16  How.,  114),  and  it  must  be  denied  with  costs. 
VOL.  LVI  45 
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SUPREME  COURT. 

WILLIAM  H.  PALMER  and  another  agt.  HENRY  S.  RANKEN 

and  others. 

Appeal  —  when  witt  not  be  dismissed  for  failure  to  make  case — Costs — in 
equity  action  —  when  court  will  not  review  the  granting  of. 

An  appeal  will  not  be  dismissed  where  the  printed  papers  contain  the 
judgment  roll  and  exceptions,  although  no  case  is  made. 

On  such  appeal  the  court  will  not  review  the  granting  of  costs  in  an  equity 
action  tried  before  a  referee,  unless  the  evidence  is  presented  in  a  case, 
no  matter  how  strong  an  equity  the  facts  found  make  against  the  pro- 
priety of  granting  costs. 

The  propriety  of  granting  such  costs  depends  upon  the  evidence  which 
appeared  before  the  referee,  and  not  upon  the  facts  found  by  his  report. 

Although  the  plaintiff  substantially  succeeds  in  an  equity  action,  it  is  not 
error  to  allow  the  costs  of  the  action  against  him,  and  the  appellate 
court  will  not  review  such  question  unless  the  evidence  is  presented  by 
a  case. 

Third  Department,  General  Term,  November,  1878. 
Before  LEARNED,  P.  J.,  BOCKES  and  BOARDMAN,  JJ. 

THIS  is  an  appeal  from  only  so  much  of  the  judgment  as 
awards  $715.55  costs  to  the  defendants  in  an  equity  action, 
notwithstanding  the  plaintiffs  have  substantially  succeeded. 

The  plaintiffs  made  a  case  and  proposed  only  a  portion  of 
the  evidence.  The  defendants  proposed  to  amend  by  insert- 
ing all  of  the  evidence. 

As  it  was  voluminous  the  plaintiffs  served  a  notice  to  waive 
the  case  and  rely  upon  the  report  and  exceptions  thereto,  and 
printed  the  same. 

The  defendants  moved  at  the  general  term,  held  at  Bing- 
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hamton  in  May,  1878,  to  dismiss  the  appeal  because  the 
printed  papers  served  did  not  contain  the  case,  which  motion 
•was  denied  without  costs.  The  case  is  now  brought  on  for 
argument. 

R.  A.  Paiinenter,  for  the  defendants,  contended  that  the 
court  should  not  hear  the  appeal  unless  the.  case  was  handed 
up  as  a  part  of  the  appeal  papers. 

E.  F.  jBullard,  for  the  plaintiffs,  claimed  that  the  facts 
found  and  the  decision  of  the  referee  presented  the  following 
facts : 

The  amended  complaint  avers  the  defendant  Henry  S. 
Ranken,  put  his  brother  Peter  into  the  firm  with  the  two 
plaintiffs  and  afterwards  by  their  joint  act  the  plaintiffs  were 
defrauded. 

The  defendants  procured  the  plaintiffs  to  give  a  chattel 
mortgage  for  $8,656,  October  6,  1871. 

Afterwards  H.  Ranken  &  Co.  procured  Peter  to  give  a 
second  chattel  mortgage  in  the  name  of  the  plaintiffs'  firm 
for  $5,000,  August  2,  1872,  without  their  knowledge. 

The  defendants,  II.  Ranken  <fc  Co.,  without  any  demand, 
advertised  to  sell  $15,000  worth  of  machinery  under  said  two 
chattel  mortgages  for  February,  26,  1873. 

They  filed  a  renewal  September  19,  1872,  which  was  after 
they  had  taken  the  $5,000  mortgage,  claiming  $8,656.11  due 
on  the  oldest  mortgage. 

Just  before  this  suit  was  begun,  Peter  gave  a  bill  of  sale  of 
all  the  property  to  his  brother's  firm. 

The  plaintiffs  alleged  that  less  than  $4,000  was  due  the  said 
Ranken  &  Co.  on  their  mortgages. 

The  plaintiffs  prayed  that  an  account  be  taken  of  all  sums 
due  by  the  plaintiffs'  firm  to  said  H.  Ranken  &  Co.  and 
offered  to  pay  any  sum  that  should  be  adjudged  to  be  due  to 
said  H.  Ranken  &  Co.  on  said  chattel  mortgages  or  either  of 
them,  etc. 
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The  suit  was  begun  February  25,  1873,  only  one  day  before 
sale  was  to  take  place  on  chattel  mortgages. 

The  said  H.  S.  and  W.  J.  Ranken,  by  answer,  aver  that  the 
$5,000  mortgage  was  given  to  secure  a  pre-existing  indebted- 
ness, etc. 

They  aver  that  $10,177.17.  was  due  them  on  the  two  mort- 
gages April  1,  1873,  to  which  add  interest  to  the  date  of 
report  (August  10,  1877),  making  their  total  claim  $13,  264,19, 
besides  $480  they  claimed  for  costs  on  chattel  mortgage. 

The  plaintiffs'  whole  property  would  have  been  sacrificed, 
under  this  claim,  if  this  suit  had  not  been  commenced  to 
restrain  the  sale.  The  defendants  claimed  affirmative  relief 
and  asked  to  recover  the  above  amount. 

The  plaintiffs  replied  thereto. 

By  the  report  of  referee  it  is  found  that  these  defendants 
induced  Palmer  to  buy  into  this  mill  and  assume  an  old  debt 
of  theirs  of  $4,500. 

The  plaintiffs  desired  an  honest  partner  with  capital  and 
defendants  promised  to  aid  them  in  procuring  one.  Henry 
8.  Ranken,  one  of  the  firm  of  H.  Ranken  &  Co.,  decided  to 
put  in  his  brother  Peter. 

September  20,  1870,  it  was  agreed  that  Peter  should  be 
taken  in  as  a  partner  with  plaintiff,  with  restricted  powers, 
among  which  it  was  agreed  he  should  not  sign  the  firm  name 
or  create  firm  liabilities,  and  that  defendants  would  attend  to 
the  plaintiffs'  financial  business  and  see  that  their  books  were 
correctly  kept. 

That  the  defendants  would  be  responsible  for  the  conduct 
of  said  Peter. 

That  the  plaintiffs  were  not  experienced  bookkeepers  and 
supposed  the  books  were  correct  until  this  action  was 
commenced. 

That  the  books  were  fraudulently  kept  by  said  Peter  or  by 
Clark,  the  agent  of  the  other  defendants,  and  the  defendants 
knew  of  that  fact,  or  might,  with  ordinary  care,  have  known 
the  same. 
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That  the  defendants  fraudulently  procured  the  largest 
mortgage  to  be  signed. 

That  about  February  twentieth  the  defendants  advertised 
to  sell  under  mortgages  February  26,  1873,  without  the  plain- 
tiffs' knowledge,  and  claimed  more  than  was  their  due,  and 
would  have  sold,  if  they  had  not  been  restrained  by 
injunction. 

The  said  Peter  and  Clark  made  false  entries. 

The  defendants  knew  or  might  have  known  of  said 
frauds. 

By  reason  of  the  fraud  of  Peter,  and  the  negligence  of  the 
other  defendants,  the  referee  deducts  $6,303.04  from  the 
amount  claimed  by  them. 

Instead  of  the  sum  claimed  by  defendants  ....     $13  >  264  19 
The  referee  allowed  only  ..........  .........        2,  518  25 

$10,745  94 


The  defendants,  therefore,  recovered  only  about  one-fifth 
of  the  amount  they  claimed  in  their  answer,  but  allowed 
defendants  costs. 

The  plaintiffs  excepted  to  the  allowance  of  "costs. 

The  plaintiffs  have  already  paid  the  damages. 

Mr.  Bullard  argued  : 

I.  Upon  the  facts  found  it  was  unjust  and  inequitable  to 
allow  costs  to  the  defendants.     They  made  a  fraudulent  claim 
and  would  have  sacrificed  the  plaintiffs'  property  in  conse- 
quence of  claiming  an  excessive  amount  if  the  plaintiffs  had 
not  brought  this  suit. 

They  have  attempted  to  defraud  the  plaintiffs,  and  been 
convicted,  and  now  ask  the  plaintiffs  to  pay  the  costs  of 
their  conviction.  The  plaintiffs  should  have  been  allowed 
costs. 

II.  The  decision  of  the  referee  is  subject  to  review  in  this 
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court  (54  N.  Y.,  397 ;  TO  N.  Y.,  101 ;  Law  agt.  McDonald, 
9  Hun,  27 ;  10  id.,  273 ;  6  W.  Dig.,  40). 

III.  At  all  events  the  most  the  defendant  could  claim  in 
any  view  would  be  that  no  costs  should  be  allowed  to  either 
party. 

The  plaintiffs,  therefore,  ask  that  the  judgment  be  modified 
so  as  to  allow  the  plaintiffs  to  recover  the  costs  of  this  action 
and  of  this  appeal  to  be  adjusted ;  or,  second,  that  the  judg- 
ment below  be  modified  by  striking  out  the  costs  allowed  to 
the  plaintiffs.  We  claim  the  plaintiffs  should  be  allowed 
costs  of  the  appeal  in  either  event. 

THE  COURT  decided  that  the  judgment  must  be  affirmed,  as 
it  could  not  tell,  from  the  report,  whether  costs  had  been 
properly  allowed  unless  the  evidence  was  presented,  and  that 
the  propriety  of  granting  such  costs  depends  upon  the  evidence 
and  not  upon  the  facts  found  or  the  decision  given.  The 
plaintiff's  counsel  then  asked  for  liberty  to  present  the  case, 
and  it  was  granted  upon  payment  of  ten  dollars  costs  and  the 
cause  put  over  the  term. 
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N.  Y.  COMMON  PLEAS. 

Matter  of   assignment  of    BRYCE   &   SMITH  to   FREDERICK 

LEWIS. 

Assignment  — Inspection  of  books,  &c.,  of  assignors  —  Examination  of 

witnesses. 

An  order  for  the  examination  of  witnesses  and  the  production  of  any  books 
and  papers  by  any  party  or  witness  under  section  21  of  the  act  of  1877, 
chapter  466,  may  be  had  at  any  time,  and  is  not  necessarily  confined  to 
cases  where  a  proceeding  under  the  act  is  pending. 

It  is  not  necessary  to  allege  or  prove  a  demand  and  refusal  of  inspection 
in  the  petition. 

An  inspection,  without  an  order  made  on  petition,  gives  no  right  to  file 
with  the  county  clerk  extracts  from  the  books,  nor  to  use  them  in  pro- 
ceedings under  the  act.  An  order  must  be  obtained  for  the  purpose 
and  the  application  for  it  involves  no  reflection  upon  the  assignee. 

Special  Term,  January,  1879. 

MOTION  by  National  Park  Bank,  creditor,  to  set  aside  order 
of  December  24,  1878,  by  which  an  order  for  the  production 
of  books,  &c.,  was  vacated. 

J.  F.  DALY,  J.  —  The  order  of  December  13,  1878,  direct- 
ing the  examination  of  Alfred  D.  Griswold,  and  directing  the 
assignee  to  produce  all  books  of  account,  papers  and  vouchers 
of  the  assignors,  was  authorized  by  the  facts  stated  in  the 
petition,  then  presented  to  the  court.  The  twenty-first  sec- 
tion of  the  act  (chap.  4:66,  £aws  of  1877)  authorizes  the  county 
judge,  at  any  time,  on  petition  of  any  party  interested,  to  order 
the  examination  of  witnesses,  and  the  production  of  any  books 
and  papers,  by  any  party  or  witness  before  him,  or  before  a 
referee  appointed  by  him  for  such  purpose.  This  may  be 
done  "  at  any  time,"  and  is  not  necessarily  confined  to  cases 
where  a  proceeding  under  the  act  is  pending.  The  statute 
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provides  that  the  testimony,  and  extracts  from  the  books  and 
papers,  shall  be  filed  with  the  county  clerk,  to  be  used  in  any 
action  or  proceeding  then  pending,  or  which  may  hereafter 
be  instituted.  The  provision  is  evidently  designed  for  the 
obtaining  of  depositions,  perpetuation  of  testimony  and 
inspection  of  books  and  papers  for  use  in  any  of  the  various 
proceedings  that  grow  out  of  the  administration  of  the  assigned 
estate.  Although  the  statute  does  not  prescribe  the  proof 
necessary  to  authorize  such  order,  it  is  clear  that  a  necessity 
for  the  examination  should  be  shown  by  the  petition,  other- 
wise the  assignee  might  be  perpetually  obstructed  in  the 
administration  of  the  trust  by  applications  in  which  the  books 
of  the  assignors,  and  the  assignee's  time  might  be  wholly 
engrossed  by  examinations  instituted  by  petitioning  creditors. 

The  petition  presented  in  this  case,  alleged  that  The  Park 
Bank  is  a  creditor  of  the  assignors  to  the  amount  of  $18,314.60, 
upon  nine  notes  indorsed  by  the  assignors  and  discounted  by 
the  Park  Bank  about  June,  1878  ;  that,  at  that  time,  the  assign- 
ors represented  to  plaintiff,  that  they  were  perfectly  solvent 
and  worth  $273,600,  over  all  their  liabilities  ;  that  on  July  23, 
1878,  they  made  this  assignment ;  that  their  schedules  were 
filed  September  27,  1878,  showing  a  total  indebtedness  of 
$352,979.59,  and  actual  valuation  of  assets  at  $121,411.61 ; 
that  the  assignee  employed  an  accountant,  Mr.  Alfred  D.  Gris- 
wold,  to  prepare  a  balance  sheet  of  the  estate  from  the  books, 
and  that  such  sheet  was  inspected  by  an  expert  employed  by 
the  bank,  who  was  of  opinion,  from  a  casual  inspection,  that 
either  the  representations  of  the  assignors  in  June,  1878,  were 
untrue,  or  the  balance  sheet  was  incorrect ;  that  requests  to 
inspect  the  books  were  made  by  petitioners  who  were,  how- 
ever, put  off  by  excuses  ;  and  the  petitioners  charge  a  fraudu- 
lent concealment  by  the  assignors  of  assets  of  the  firm. 

The  charge  was  grave ;  a  prima  facie  case  was  made  out, 
and  the  ascertainment  of  the  truth  was  not  only  of  importance 
to  all  persons  interested  in  the  assigned  estate,  but  would  aid 
materially  in  carrying  out  the  purposes  of  the  assignment  act. 
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Judge  VAN  HOESEN,  therefore,  on  December  13, 1878,  made 
an  order  requiring  the  accountant,  Alfred  D.  Griswold,  to 
appear  and  be  examined .  before  a  referee,  and  requiring  the 
assignee  to  produce,  on  such  examination,  the  books  and  papers 
of  the  assignors.  Mr.  Griswold  was  evidently  a  "  witness  " 
within  the  meaning  of  section  21,  and  as  the  assignors  were 
<k  parties,"  their  books  and  papers  were  under  the  control  of 
the  court  or  judge.  The  examination  under  section  21  is 
itself  "  a  proceeding,"  and  every  person  interested  in  the 
estate  who  is  required  to  submit  to  examination,  or  to  produce 
books  or  papers,  is  a  "  party  "  to  the  proceeding.  In  a  broader 
sense,  however,  the  assignors,  assigneees,  creditors  and  sure- 
ties are  "parties"  to  all  proceedings  under  the  assignment 
act. 

On  December  24,  1878,  however,  judge  YAN  HOESEN 
granted,  ex  parte,  an  order  vacating  the  order  above  mentioned. 
This  was  done  on  motion  of  the  assignee  who  presented  to  the 
court  an  affidavit  denying  that  'he  ever  refused  to  allow  an 
inspection  of  the  books ;  setting  forth  that  there  had  been 
three  meetings  of  creditors  at  which  the  bank  was  represented  ; 
that  an  advisory  committee  of  creditors  was  appointed  which 
fully  examined  all  the  books  and  papers  of  the  assignors ;  that 
forty-five  per  cent  had  been  offered  in  settlement  at  a  meet- 
ing on  September  10,  1878,  and  a  composition  agreement  to 
that  effect  signed  by  the  bank;  that  on  29th  of  August,  1878, 
a  petition  in  bankruptcy  against  the  assignors  was  filed  by  cer- 
tain creditors,  and  that  proceedings  thereunder  were  still 
pending ;  and  that  a  proceeding  for  composition  was  insti- 
tuted, and  a  meeting  called  for  January  10, 1879,  before  HENRY 
WILDER  ALLEN,  register  in  bankruptcy;  that  there  was  a 
recommendation  of  composition  in  bankruptcy  at  thirty-five 
per  cent  by  a  committee  of  the  creditors ;  and  finally,  stating 
among  other  matters  that  the  petitioners'  proceeding  was 
intended  merely  to  harass  and  annoy  the  assignee  and  debtors, 
and  to  coerce  the  debtors  into  giving  better  te-rms  to  the  bank 
than  to  other  creditors. 
VOL.  LVI  46 
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Matter  of  assignment  of  Bryce  &  Smith  to  Lewis. 

It  is  manifest  that  judge  VAN  HOESEN  was  justified  in 
setting  aside  his  order  for  the  examination  of  Griswold,  and 
production  of  the  books,  upon  the  fact  coming  to  his  knowl- 
edge that  proceedings  against  the  debtors  were  pending  in  the 
United  States  district  court  in  bankruptcy,  a  fact  which  had 
not  been  disclosed  by  the  petition  of  the  bank.  He  regarded 
it  as  proper  to  permit  no  step  that  required  his  order  or  appro- 
bation to  be  taken  after  the  United  States  court  had  taken 
cognizance  of  the  matter  in  bankruptcy. 

There  seems  to  be  no  other  reason  than  this  discovery  of  the 
pending  bankruptcy  proceedings  which  would  require  the  judge 
to  vacate  peremptorily  and  without  notice  to  the  petitioner, 
his  previous  order.  The  other  matters  stated  in  the  affidavit 
of  the  assignee  were  such  as  would  suggest  the  propriety  of 
calling  on  the  petitioner  for  answer,  but  not  of  vacating, 
exparte,  the  order  granted  on  the  petition. 

That  this  was  the  matter  which  operated  to  produce  his 
decision  would  appear  from  the  third  order  made  by  the  judge, 
dated  December  27,  1878,  requiring  the  assignee  to  show  cause 
why  the  order  of  December  24,  1878,  should  not  be  vacated 
and  the  examination  originally  directed  be  had.  This  last 
order  to  show  cause  was  granted  on  a  voluminous  affidavit  of 
Mr.  Worth,  president  of  the  Park  Bank,  setting1  forth  among 
other  things  that  an  injunction,  which  had  been  issued  by  the 
United  States  district  court  staying  all  proceedings  before  the 
referee,  had  been  modified  by  said  court  after  full  hearing  and 
argument,  so  as  to  allow  the  examination  of  the  assignor's  books 
and  papers  to  proceed.  The  other  matters  set  out  in  Mr.  Worth's 
affidavit  were  in  support  of  his  original  petition. 

I  regard  the  facts  before  the  court  as  sufficient  to  authorize 
the  examination  originally  ordered  under  section  $1.  The 
United  States  district  court  has  expressly  declined  to  interfere 
with  that  examination,  and  this  court  is  bound  in  all  proper 
cases  to  allow  such  remedies  to  the  creditors  as  the  act  provides, 
and  as  do  not  conflict  with  the  paramount  authority  of  the 
bankruptcy  court  over  the  same  assets. 


NEW  YORK  PRACTICE  REPORTS. 


Matter  of  assignment  of  Bryce  &  Smith  to  Lewis. 

Much  proof  has  been  offered  on  this  motion  upon  an  issue 
which  seems  to  be  of  minor  importance ;  viz. :  whether  a 
demand  for  inspection  was  made  upon  the  assignee  and  whether 
he  refused  it.  If  it  were  necessary  to  pass  upon  the  question 
I  should  say  that  he  is  by  no  means  convicted  of  an  attempt 
to  obstruct  the  creditors,  and  that  he  could  not  be  so  convicted 
upon  the  affidavits  against  him,  some  of  which  are  open  to 
severe  criticism. 

But  it  is  not  necessary,  under  section  21,  to  allege  or  prove 
a  demand  and  refusal  of  inspection  in  the  petition.  It  is  of 
no  importance,  in  considering  the  propriety  of  granting  the 
prayer  of  the  petition,  that  the  assignee  is  and  always  has  been 
willing  to  permit  the  inspection  prayed  for.  An  inspection, 
without  an  order  made  on  petition,  gives  no  right  to  file  with 
the  county  clerk  extracts  from  the  books,  nor  to  use  them  in 
proceedings  under  the  act.  An  order  must  be  obtained  for 
the  purpose  and  the  application  for  it  involves  no  reflection 
upon  the  assignee. 

The  main  reason  for  the  inspection  of  the  books  of  these 
assignors  yet  remains  :  that,  as  set  out  in  the  petition  on  which 
the  order  of  December  thirteen  was  made,  the  representa- 
tions alleged  to  have  been  made  by  the  assignors  as  to  their 
solvency,  less  than  two  months  before  the  assignment,  were 
such  as  to  excite  surprise  when  their  schedule  of  assets  is 
examined;  and  the  creditors  are  not  unreasonable  in  their 
demand  for  an  investigation.  No  denial  by  the  assignors  of 
the  alleged  representations  is  made,  although  Mr.  Bryce  makes 
an  affidavit  on  this  motion,  and  I  am  justified  in  believing  that 
a  well  founded  distrust  of  the  accuracy  of  the  schedules 
is  the  ground  of  the  petitioners'  desire  to  examine  the  assignor's 
books,  not  a  malicious  desire  to  embarrass  the  debtors  nor  a 
corrupt  design  to  extort  a  payment  to  the  bank  over  and  above 
the  composition  proposed  for  the  creditors  generally.  I  shall 
therefore  direct  that  the  order  of  December  24,  1878,  be 
vacated  and  the  examination  under  the  order  of  December  13, 
1878,  be  proceeded  with.-  No  costs. 
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Barber  agt.  Goodell. 


SUPREME  COUKT. 

NANCY  BARBER  and  another  agt.  JAMES  H.  GOODELL  and 

others. 

Proof  of  service  —  death  of  deputy  sheriff — substituted  proof  . 

Where  the  summons  and  other  papers  were  placed  in  the  hands  of  a 
deputy  sheriff,  which  he  served,  but  died  before  making  proof  of  service; 
on  affidavits  showing  statements  made  by  the  deputy  while  he  was  sick, 
as  to  service,  and  the  times  and  places,  the  sheriff  was  directed  to  make 
proof  of  service,  under  his  certificate,  in  accordance  with  such  affidavits. 

Oneida  Special  Term,  April,  1877. 

MOTION  to  substitute  proof  of  service.  The  summons  and 
other  papers  were  placed  in  the  hands  of  a  deputy  sheriff  for 
service  on  the  defendants-  residing  in  his  county,  and  he  served 
them  but  died  before  making  proof  of  service. 

Affidavits  were  read  on  the  motion  showing  statements 
made  by  the  deputy  sheriff,  while  he  was  sick  and  confined 
to  his  bed,  as  to  service,  and  the  times  and  .places;  of  a 
defendant  corroborating  the  statements  so  made,  and  others 
to  the  same  effect. 

S.  L.  Seabrook,  for  motion. 

HARDEST,  J. —  Ordered  that  the  affidavits  be  filed  and  that 
the  sheriff  of  the  county,  in  which  the  service  was  made, 
make  proof  of  service,  under  his  certificate,  according  to  the 
affidavits  read  on  the  motion. 
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Whitcomb  et  al.  agt.  Fowle  et  al. 


N.  Y.  COMMON  PLEAS. 
JOBIAH  M.  WHITCOMB  et  al.  agt.  JOSIAH  F.  FOWLE  et  al. 

Limited  partnership  —  Assignment — Power  of  creditor  to  prevent  a  dissipa- 
tion of  copartnership  assets. 

When  a  limited  partnership  becomes  insolvent,  its  assets  are  a  special 
fund  for  the  payment  of  its  debts  ratably  (except  those  due  to  the  special 
partners),  and  any  creditor,  although  he  has  not  proceeded  to  judgment 
and  execution  at  law,  may  file  a  bill  in  equity  to  restrain  the  insolvent 
partners  from  disposing  of  the  property  contrary  to  law,  and  for  the 
appointment  of  a  receiver. 

Where  a  limited  copartnership  made  an  assignment  for  the  benefit  of  its 
creditors,  in  which  the  amount  due  the  special  partner  was  made  a  pre- 
ferred claim,  and  subsequently  an  action  was  commenced  by  plaintiffs 
to  have  the  assignment  declared  null  and  void;  that  a  receiver  be 
appointed,  and  for  an  injunction  restraining  any  disposition  of  the 
property;  pending  this  action,  the  assignee  reassigned  the  copartner- 
ship property  to  the  assignors,  who  then  made  an  assignment  to  the 
same  assignee  without  preference,  who  filed  the  schedule  required  by 
law,  and  executed  a  bond  which  was  duly  approved : 

Held,  that,  although  the  authorities  would  seem  to  establish  the  theory 
that  as  between  the  parties  to  it,  the  assignment  is  binding  and  revok- 
able  at  their  pleasure,  yet  such  a  revocation  could  in  no  way  prejudice 
or  impair  the  rights  of  creditors.  They  had  already  commenced  pro- 
ceedings to  protect  their  rights  upon  a  statement  of  facts  which  should 
not  be  decided  on  affidavits. 

If  plaintiffs  have  asked  for  more  or  greater  relief  than  the  court  can 
afford  them  on  a  final  judgment,  that  is  no  reason  why  the  court  on  a 
mere  motion  should  try  issues  on  the  determination  of  which  they  may 
be  entitled  to  some  relief. 

Special  Term,  January,  1879. 

PRIOR  to  January  2,  1879,  a  limited  copartnership  existed 
under  the  firm  name  of  "  J.  F.  Fowle,"  of  which  the  defend- 
ant Josiah  F.  Fowle  was  the  general,  and  the  defendant  Wil- 
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liam  A.  Brown,  Jr.,  was  the  special,  partner.  On  the  day  last 
mentioned  the  said  firm  made  an  assignment  for  the  benefit 
of  its  creditors  to  the  defendant  John  H.  Folk,  in  which  the 
amount  due  the  special  partner  was  made  a  preferred  claim. 
This  action  was  then  commenced  in  behalf  of  the  plaintiif  and 
other  creditors  who  might  come  in  and  contribute  to  the 
expense  thereof,  to  have  the  assignment  declared  null  and  void  ; 
that  a  receiver  of  the  copartnership  property  be  appointed, 
and  that  an  injunction  issue  restraining  any  disposition  of  such 
property.  An  order  to  show  cause  as  to  the  appointment  of 
a  receiver  and  the  granting  of  an  injunction  was  made  Janu- 
ary 7,  1879,  returnable  January  8, 1879,  the  hearing  of  which 
was  on  that  day  adjourned  to  January  13, 1879,  with  the  direc- 
tion that,  no  disposition  of  the  property  by  sale  was  to  be 
made  by  Folk,  the  assignee. 

On  January  7,  1879,  Fowle  (as  appears  by  his  affidavit)  was 
served  with  the  summons  and  complaint  and  the  order  to 
show  cause  in  this  action.  On  January  9, 1879,  with  the  con- 
sent of  Brown,  Folk  reassigned  the  copartnership  property, 
and  on  the  same  day  the  said  firm,  with  Brown's  consent, 
made  a  new  assignment  to  Folk  for  the  benefit  of  its  credi- 
tors generally,  and  without  preference.  Folk,  as  such  assignee, 
subsequently  filed  the  schedule  required  by  law  and  executed 
a  bond  which  was  duly  approved. 

On  the  sixteenth  of  January,  an  order  was  entered  appoint- 
ing a  receiver  and  granting  an  injunction. 

Motion  is  now  made  for  a  stay  of  proceedings  pending  an 
appeal. 

P.  &  D.  Mitchell,  for  creditors,  plaintiffs. 

Childs  (&  Hull)  for  assignee. 

John  Henry  Hull,  for  Brown,  special  partner. 

LARREMORE,  J. —  If  this  were  an  action  in  the  nature  of  a 
creditor's  bill,  the  plaintiffs  would  have  no  status  in  court, 
without  alleging  the  recovery  of  a  final  judgment  and  execu- 
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tion  issued  and  returned  thereon  (Geery  agt.  Geery,  63  N. 
T.,  252  and  cases  there  cited}. 

But  I  do  not  understand  that  the  doctrine  laid  down  in 
Jones  agt.  Lansing  (7  Paige,  583)  has  been  disturbed  or  dis- 
puted. That  case  holds  that  when  a  limited  partnership 
becomes  insolvent,  its  assets  are  a  special  fund  for  the  payment 
of  its  debts  ratably  (except  those  due  to  the  special  partner), 
and  any  creditor,  although  he  has  not  proceeded  to  judgment 
and  execution  at  law,  may  file  a  bill  in  equity  to  restrain  the 
insolvent  partners  from  disposing  of  the  property  contrary  to 
law,  and  for  the  appointment  of  a  receiver.  This  practice 
was  reviewed  and  approved  in  Van  Alstyne  agt.  Cook  (25  N. 
Y.,  489). 

If  the  plaintiffs  have  asked  for  more  or  greater  relief  than 
the  court  can  afford  them  on  a  final  judgment,  that  is  no  reason 
why  the  court  on  a  mere  motion  should  try  issues  upon  the 
determination  of  which  they  may  be  entitled  to  some  relief. 
If  as  general  creditors  they  cannot  (as  contended)  contest  the  va- 
lidity of  the  assignment,  yet  as  general  creditors  they  may  have 
the  right  to  prevent  a  dissipation  of  the  copartnership  assets. 

The  authorities  cited  by  the  counsel  for  the  defendants 
(Hone  agt.  Woolsey,  2  Edw.  Ch.,  289 ;  Mills  agt.  Argahl,  6 
Paige,  577  ;  Metcalf  agt.  Van  Brunt,  37  Barb.,  621)  establish 
the  theory  that  as  between  the  parties  to  it  the  assignment  is 
binding  and  revokable  at  their  pleasure.  But  no  case  goes  to 
the  extent  of  holding  that  such  a  revocation  could  in  any  way 
prejudice  or  impair  the  rights  of  creditors.  In  the  case  under 
consideration  the  creditors  had  commenced  proceedings  to 
protect  their  rights  upon  a  statement  of  facts  which  should 
not  be  decided  on  affidavits. 

Considering  the  hopeless  insolvency  of  the  firm,  that  its 
indebtedness  to  its  special  partner  would  almost  if  not  entirely 
exhaust  its  assets,  the  peculiar  relations  of  the  assignee  and 
the  special  partner,  and  also  the  entire  merits  of  the  applica- 
tion to  remove  the  receiver  and  vacate  the  injunction,  I  think 
it  should  be  denied. 
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Poughkeepsie  Savings  Bank  agt.  Winn. 


STJPEEME  COURT. 

THE  POUGHKEEPSIE   SAVINGS   BANK  agt.  MARY  WINN  and 

others. 

Mortgage  foreclosure  —  taxes  and  assessments  —  rights  of  purchaser. 

Where  the  judgment  ordering  the  premises  to  be  sold  expressly  provided 
that  the  referee  should  deduct  from  and  pay  out  of  the  purchase-money 
any  lien  or  liens  for  taxes  or  assessments,  and  only  the  balance  should 
be  paid  to  the  plaintiff  : 

Held,  that  this  provision  is  equivalent  to  an  express  declaration,  by  the 
court  to  the  buyer,  that  he  buys  free  from  all  liens  for  taxes. 

Held,  also,  that  although  by  the  terms  of  sale  the  purchaser  was  required 
to  present  all  claims  for  taxes,  and  have  the  same  deducted  from  his 
bid,  he  could,  if  he  saw  fit,  pay  to  the  referee  the  entire  purchase-money, 
and  rely  upon  the  court  to  carry  out  its  own  judgment  as  to  the  appli- 
cation of  the  moneys  thus  paid  by  him. 

Where  the  purchaser  paid  to  the  referee  the  entire  purchase-money,  which 
was  by  him  paid  over  to  plaintiff,  leaving  certain  taxes  unpaid : 

Held,  that  plaintiff  should  be  compelled  to  pay  the  same. 

» 

Ulster  Special  Term,  February,  18T8. 

MOTION  to  compel  the  plaintiff  to  pay  certain  taxes  on 
property  purchased  at  foreclosure  sale. 

Wm.  Lawton,  for  purchaser. 
R.  E.  Taylor,  for  bank. 

WESTBROOK,  J. —  The  judgment  ordering  the  premises  to 
be  sold  expressly  provided  that  the  referee,  who  conducted 
the  sale,  should  deduct  from  and  pay  out  of  the  purchase- 
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money  obtained  thereon  "  any  lien  or  liens  upon  said  premises 
so  sold  at  the  time  of  such  sale  for  taxes  or  assessments,"  and 
that  only  the  balance  of  such  money,  remaining  after  such 
payments  and  sundry  others  required  by  the  judgment,  should 
be  paid  to  the  plaintiff.  This  provision  is  equivalent  to  an 
express  declaration,  by  the  court  to  the  buyer,  that  he  buys 
free  from  all  liens  for  taxes. 

That  certain  taxes  are  unpaid  is  not  controverted,  but  it  is 
claimed,  that  under  the  terms  of  sale,  the  purchaser  was 
required  to  present  all  claims  for  taxes,  and  have  the  same 
deducted  from  his  bid.  Not  having  done  so  it  is  argued  by 
the  plaintiff,  that  it  may  retain  the  money  paid  to  it  though, 
confessedly,  the  taxes  are  unpaid.  The  soundness  of  this 
position  is  not  seen.  The  party  buying  is  presumed  to  know 
what  the  judgment  required  and  to  rely  thereon.  It  is  true 
that  he  had  the  right,  by  the  terms  of  sale,  to  ascertain  what 
taxes  were  outstanding,  pay  the  same,  and  have  the  amounts 
paid  credited  ^pon  his  bid,  and  for  this,  such  terms  of  sale 
expressly  provide ;  but  it  is  also  true,  that,  he  could,  if  he 
saw  fit,  pay  to  the  referee  the  entire  purchase-money  and  rely 
upon  the  court  to  carry  out  its  own  judgment  as  to  the  appli- 
cation of  the  money  thus  paid  by  him.  There  is  nothing  in 
the  terms  of  sale  which  compels  the  buyer  to  take  the  premises 
subject  to  the  taxes  due  thereon,  provided  he  fails  to  pay  them 
and  have  them  deducted  from  his  bid  upon  his  settlement  with 
the  referee.  The  clause  is  for  the  purchaser's  protection, 
allowing  him  to  pay  if  he  sees  fit,  and  is  not  inconsistent  with 
the  right  to  pay  over  the  whole  purchase-price,  and  trust  to 
the  referee  following  the  order  of  the  court. 

The  motion  must  be  granted  with  costs. 
VOL.  LVI         47 
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SUPREME  COURT. 

THE  LACUSTRINE  FERTILIZER  COMPANY,  appellant,  agt.  LAKE 
GUANO  AND  SHELL  FERTILIZER  COMPANY  and  others, 
respondents. 

Appeal  —  not  authorized  from  an  order  overruling  or  sustaining  a  demurrer  — 
Code  of  Civil  Procedure,  £§  1347-1350. 

Under  the  Code  of  Civil  Procedure  an  appeal  cannot  be  taken  from  an 
order  overruling  or  sustaining  a  demurrer. 

The  only  remedy  at  the  present  time  is  by  appeal  from  the  judgment,  final 
or  interlocutory,  as  the  case  may  be,  entered  upon  the  decision  of  law 
presented  by  the  demurrer. 

In  this  respect  the  new  Code  differs  from  the  former  ™ie  and  abrogates 
the  right  to  appeal  from  an  order  of  that  description  which  was  intro- 
duced by  an  amendment  of  section  349,  adopted  in  1851. 

Fourth  Department,  General  Term,   October,  1878. 

APPEAL  from  an  order  of  the  special  term  in  Seneca 
county,  sustaining  demurrers  to  the  complaint  with  leave  to 
plaintiff  to  amend  on  payment  of  costs. 

F.  L.  Manning,  Henry  S.  Bennett  and  Adolphus  D,  Pope 
(T.  M.  Morgan,  attorney),  for  appellant. 

J.  T.  Miller  and  H.  C.  Gardiner  (John  Cummins,  attorney), 
for  respondents. 

SMITH,  J. —  The  Code  of  Civil  Procedure  does  not  author- 
ize an  appeal  from  an  order  overruling  or  sustaining  a' 
demurrer.  The  remedy  at  the  present  time  is  by  appeal  from 
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the  judgment,  final  or  interlocutory,  as  the  case  may  be, 
entered  upon  the  decision  of  the  issue  of  law  presented  by 
the  demurrer.  In  that  respect  the  new  Code  differs  from  the 
former  one  and  abrogates  the  right  to  appeal  from  an  order 
of  that  description  which  was  introduced  by  an  amendment 
of  section  349,  adopted  in  1851.  The  object  of  the  change 
and  the  provisions  of  the  new  Code  by  which  it  has  been 
.accomplished  are  pointed  out  in  Mr.  Throop's  note  to  section 
1350  of  the  Code  of  Civil  Procedure.  One  or  two  provisions 
of  the  Code  as  framed,  which  indicated  very  clearly  the  pur- 
pose of  the  commissioners  to  effect  the  change  above  stated, 
have  been  altered  by  the  legislature,  but  the  plan  is  not 
thereby  materially  interfered  with. 

Section  1201,  which  so  defined  an  interlocutory  judgment 
as  to  include  the  determination  of  the  court  upon  a  demurrer, 
was  enacted  in  1876,  as  reported  by  the  commissioners,  and 
was  expunged  in  1877.  And  section  1224,  which,  as  reported 
and  adopted  iiv.1870,  gave  discretionary  power  to  the  general 
term  upon  a  partial  or  entire  affirmance  of  an  interlocutory 
judgment  on  appeal,  where  no  issue  of  fact  remains  to  be 
tried,  to  render  final  judgment,  unless  it  permits  the  appellant 
to  amend  or  plead  over,  was  changed  in  the  following  year  by 
substituting  the  words  "  order  or  judgment "  for  u  interlocu- 
tory judgment."  It  can  hardly  be  supposed  that  these  changes 
indicate  a  purpose  to  return  to  the  former  practice.  The 
provision  of  section  849  of  the  old  Code,  as  amended  in  1851, 
was  not  restored,  and  section  1349  of  the  new  Code  stands 
providing  for  an  appeal  to  the  general  term  from  an  inter- 
locutory judgment  rendered  at  a  special  or  trial  term.  The 
construction  above  indicated  is  fortified  by  other  provisions  of 
the  new  Code  relating  to  proceedings  subsequent  to  the 
decision  of  the  general  term  on  an  appeal  from  an  interlocu- 
tory judgment.  Section  133t>  provides  that  where  final  judg- 
ment is  rendered  in  the  court  below  after  the  affirmance  upon 
an  appeal  to  the  general  term  of  that  court  of  an  interlocutory 
judgment,  the  party  aggrieved  may  appeal  directly  from  the 
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final  judgment  to  the  court  of  appeals,  notwithstanding  it  was 
rendered  at  a  special  or  trial  term.  The  same  section  provides 
that  such  an  appeal  brings  up  for  review  only  the  determina- 
tion of  the  general  term  affirming  the  interlocutory  judgment. 
An  appeal  to  review  the  final  judgment  in  such  a  case  may  be 
taken  to  the  general  term,  but  on  such  an  appeal  the  inter- 
locutory judgment  cannot  be  reviewed  (Sec.  1350).  But  on 
appeal  to  the  court  of  appeals  from  the  determination  of  the* 
general  term,  upon  the  appeal  from  the  final  judgment,  the 
determination  of  the  general  term  affirming  the  interlocutory 
judgment  may  be  reviewed  (Id.}. 

The  difficulties  existing  under  the  former  practice,  which 
the  provisions  above  referred  to  were  designed  to  remove,  are 
stated  in  Mr.  Throop's  note  to  section  1350.  The  object  of 
these  provisions  would  be  frustrated  in  a  great  measure  by 
allowing  an  appeal  from  an  order  sustaining  or  overruling  a 
demurrer,  as  they  would  not  apply  to  such  an  appeal.  The 
present  Code  provides  for  the  entering  of  an  interlocutory  as 
well  as  of  a  final  judgment  (sec.  1236)  and  directs  that  an 
appeal  must  be  taken  within  thirty  days  after  service  of  a 
copy  of  the  judgment  and  notice  of  entry  (Sec.  1351). 

We  have  already  held  in  accordance  with  these  views  in 
two  cases  (Miller  agt.  Sheldon*  and  Riggs  agt.  The  American 
Tract  Society},  decided  last  term,  but  as  they  have  not  been 
reported,  we  have  thought  it  due  to  the  present  case  to  give 
the  reasons  for  our  decision. 

The  appeal  must  be  dismissed  but  without  costs. 

Appeal  dismissed  without  costs. 

TALCOTT,  P.  J.,  and  HARDIN,  J.,  concur. 

*  Since  reported,  15  Hun,  330. 
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SUPERIOR  COURT  OF  BUFFALO. 

FBANKLIN   LEE  and   THOMAS  LOOMIB  agt.  THE  PITTSBURGH 
COAL  AND  MINING  COMPANY. 

Corporation  —  contract  made  by  president — proof  of  authority  —  ratifica- 
tion of —  Evidence. 

It  is  an  established  rule  of  law  that  corporations  may  enter  into  and 
become  bound  by  contracts,  express  or  implied,  without  other  formal- 
ities than  are  requisite  in  respect  to  like  contracts  made  by  natural 
persons,  and  under  the  same  circumstances  and  conditions.  But  cor- 
porations, of  necessity,  must  act  solely  through  the  instrumentality  of 
their  officers  or  other  duly  authorized  agents,  and  such  officers  and 
agents  must,  like  the  agents  of  natural  persons,  be  deemed  to  be  clothed 
with  all  the  powers  and  authority  necessary  or  proper  to  effectuate  the 
purposes  of  their  creation,  in  the  manner,  with  the  means  and  appli- 
ances, and  according  to  the  usages  customary  in  the  conduct  of  the 
business  and  affairs  intrusted  to  them. 

Where  a  corporation,  in  the  execution  of  powers  conferred  by  its  charter 
upon  its  board  of  directors,  had  made  M.  the  president  and  manager 
of  the  corporation,  he  entering  into  an  agreement  with  plaintiffs  by 
which  they  were  to  act  as  defendant's  agents  in  the  sale  of  coal,  for 
which  they  were  to  receive  a  commission;  in  an  action  to  recover 
for  such  commissions: 

Held,  that  what  general  or  special  powers  were  by  the  board  expressly 
conferred  upon  M. ,  as  such  president  and  manager,  can  only  be  deter- 
mined (in  the  absence  of  positive  evidence),  by  inferences  from  such 
facts  proved  as  throw  light  on  this  point,  aided  by  the  presumption 
that,  as  the  chief  executive  officer  and  manager  of  the  company,  he 
must  have  been  clothed  with  some  powers  and  duties  which,  of  neces- 
sity, pertained  to  those  positions. 

Held,  also,  that  the  same  evidence  upon  which  prudent  business  ruea 
ordinarily  infer  the  existence  of  the  authority  ought  to  be  sufficient  and 
satisfactory  to  courts  and  juries. 

Held-,  further,  that  it  is  not  necessary  to  show  authority  by  express  resolu- 
tion of  the  board  of  directors,  or  by  power  of  attorney  or  other  formal 
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corporate  action;  but  it  is  proper,  on  the  question  of  authority,  to  prove 
various  acts,  statements  and  declarations,  written  and  verbal,  of  the 
president  and  manager  of  the  corporation,  where  it  appears  that  they 
were  done  and  made  in  the  discharge  of  his  duties,  in  the  course  of 
the  company's  business,  and  relating  directly  to  current  transactions 
therein. 

Where  a  person  is  employed  for  a  corporation  by  one  assuming  to  act  in 
its  behalf,  and  goes  on  and  renders  the  services  according  to  the  agree- 
ment, with  the  knowledge  of  it?  officers,  and  without  notice  that  the 
contract  is  not  recognized  as  valid  and  binding,  such  corporation  will 
be  held  to  have  sanctioned  and  ratified  the  contract,  and  be  compelled 
to  pay  for  the  services  according  to  the  agreement. 

Having  availed  itself  of  the  services  and  received  the  benefits,  it  is  bound 
in  conscience  to  pay,  and  will  not  be  allowed  to  say  that  the  original 
agreement  was  not  made  by  a  person  legally  authorized  to  contract. 

General  Term,  March,  1877. 
Before  CLINTON,  C.  J.,  and  SMITH,  J. 
Samuel  8.  Rogers,  for  appellant. 
M.  N.  Whitney,  for  respondents. 

SMITH,  ./.  —  This  is  an  action  to  recover  for  commissions 
alleged  to  be  due  plaintiffs  upon  the  sale  of  coal  for  defend- 
ant; under  an  agreement  made  with  the  plaintiffs  by  defend- 
ant's president  and  manager,  in  October,  1873,  by  which 
plaintiffs  were  to  act  as  defendant's  agents  at  Buffalo  for  the 
sale  of  its  coal  -to  Canadian  railroads,  and  to  receive  a  com- 
mission of  ten  cents  per  ton  on  all  coal  sold  and  delivered. 

When  the  former  appeal  in  this  case  was  before  us,  we 
held,  and  are  still  of  the  opinion,  for  the  reasons  then  given, 
that  the  plaintiffs,  if  entitled  to  recover  for  commissions  on 
any  part  of  the  coal  sold  the  Grand  Trunk  Railway  company, 
were  entitled  to  recover  for  the  whole  30,000  tons. 

On  the  trial,  a  conversation  between  plaintiff  Loomis  and 
defendant's  president  and  manager,  and  certain  letters  from 
the  defendant's  secretary  and  treasurer  to  the  plaintiffs,  were 
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received  in  evidence  against  the  defendant's  objection.  We 
think  they  were  properly  received.  Mullin,  the  president,  in 
the  conversation,  ,and  Wilson,  the  secretary,  in  writing  the 
letters,  were  acting  in  the  direct  discharge  of  official  duties 
in  respect  to  the  agreement  made  by  Mullin  for  defendant 
with  the  plaintiffs,  and  the  most  efficient  means  to  be  taken 
for  its  performance.  The  correspondence  and  conversation 
were  not  casual  or  accidental,  but  for  a  definite  purpose,  in 
the  furtherance  of  the  defendant's  business  interests,  with 
which  both  the  plaintiffs  and  Mullin  and  Wilson  were  charged. 
They  were  a  part  of  the  res  gestcB,  as  much  so  as  the  subse- 
quent negotiations  for  the  sale  of  coal  to  the  Grand  Trunk 
Company.  The  letters  were  also  competent  as  evidence  that 
the  defendant  had  notice  that  the  plaintiffs  were  employed  as 
its  agents,  and  of  the  acts  of  Mullin  in  that  respect.  In  con- 
sidering the  objection  to  the^yidence,  we,  of  course,  assume 
that  the  agreement  made/ by  Mullin,  in  behalf  of  defendant, 
with  the  plaintiffs  was  fully  binding  on  defendant,  as  made 
by  its  authorized  agent,  or,  at  least,  that  the  evidence  on  that 
subject  was  properly  submitted  to  the  jury,  and  this  brings 
us  to  the  remaining  and  most  important  question  in  the  case. 

In  this  case  the  defendant,  in  the  execution  of  powers  con- 
ferred by  its  charter  upon  its  board  of  directors,  had  made 
Mr.  Mullin  the  president  and  manager  of  the  corporation,  and 
Mr.  Wilson  its  secretary  and  treasurer ;  they  and  three  others 
composing  its  board  of  directors. 

It  is  now  the  established  rule  of  law  in  this  country  that 
corporations  may  enter  into  and  becorrie  bound  by  contracts, 
express  or  implied,  without  other  formalities  than  are  requi- 
site in  respect  to  like  contracts  made  by  natural  persons,  and 
under  the  same  circumstances  and  conditions.  But  corpora- 
tions, of  necessity,  must  act  solely  through  the  instrumentality 
of  their  officers  or  other  duly  authorized  agents ;  and  such 
officers  and  agents  must,  like  the  agents  of  natural  persons, 
be  deemed  to  be  clothed  with  all  the  powers  and  authority 
necessary  or  proper  to  effectuate  the  purposes  of  their  crea- 
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tiqn,  in  the  manner,  with  the  means  and  appliances,  and 
according  to  the  usages  customary  in  the  conduct  of  the 
business'and  affairs  intrusted  to  them. 

What  general  or  special  powers  were  by  the  board  expressly 
conferred  upon  Mr.  Mullin  as  such  president  and  manager,  or 
what  powers  inhered  in  those  offices,  we  can  only  determine  • 
(in  the  absence  of  positive  evidence)  by  inferences  from  such 
facts  proved  as  throw  light  on  this  point,  aidted  by  the  pre- 
sumption that,  as  the  chief  executive 'officer  and  manager  of 
the  company,  he  must  have  been  clothed  with  some  powers 
and  duties  which,  of  necessity,  pertained  to  those  positions, 
as  it  was  shown  that  the  business  for  which  defendant  was 
organized  was  the  mining,  shipping  and  selling  of  coal,  that 
it  had  mines  in  Pennsylvania,  and  large  quantities  of  coal  for 
sale,  which  it  sought  to  market  in  Buffalo  and  the  neighbor- 
ing province  of  Canada.  We  may  fairly  presume,  further, 
that  the  defendant's  president  and  manager  had,  by  virtue  of 
his  offices,  authority  to  make  those  contracts  in  defendant's 
behalf,  which  it  was  necessary  that  some  agent  should  make 
for  the  prosecution  of  its  business,  and  which  the  daily 
exigencies  of  that  business  might  require.  The  hiring  of 
operatives  to  carry  on  the  work  of  mining  coal,  the  making 
of  contracts  for  the  shipment  of  coal  to  the  various  markets, 
the  employment  of  agents  to  receive  and  take  care  of  coal  at 
those  markets,  to  attend  to  its  sale,  and  to  collect  and  remit 
the  proceeds,  were  necessary  to  the  operations  of  the  corpora- 
tion ;  and  it  was  also  necessary  that  some  agent  should  be 
clothed  with  authority  to  make  such  agreements.  The  public 
would  have  the  right  to  assume  that  the  president  and  man- 
ager of  the  company  claiming  such  authority,  and  exercising 
it,  did  lawfully  possess  it,  and  to  treat  with  him  accordingly. 
Upon  similar  presumptions  all  business  men  deal  with  the 
executive  officers  of  banking,  insurance,  railroad,  manufactur- 
ing and  other  corporations  whose  operations  move  the  vast 
and  complicated  machinery  of  trade  and  commerce.  Their 
boards  of  directors  may,  and,  no  doubt,  often  do,  adopt  rules 
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and  regulations  defining  the  powers  and  duties  of  the  various 
officers  through  whose  agency  the  corporate  powers  and  fran- 
chises are  exercised.  But  such  rules  and  regulations  are 
usually  to  be  found  only  upon  .the  minutes  of  the  directors' 
proceedings,  or  other  private  records  of  the  corporation. 
They  are  not  published,  nor  do  the  public,  with  whom  the 
officers  of  the  corporation  transact  business,  know,  or  have 
the  means  of  knowing,  what  such  rules  and  regulations  are. 
And  it  often  happens  —  so  often  as  to  be  the  rule  rather 
than  the  exception  —  that  the  chief  officers  of  a  corporation 
exercise  a  very  wide  range  of  powers,  virtually  grasping  the 
entire  direction  and  control  of  all  its  operations,  with  the  tacit 
consent  and  approval  of  the  corporation,  though  it  has  never 
by  any  direct  vote  or  recorded  act  defined  the  nature  or  extent 
of  their  authority. 

It  is,  therefore,  very  difficult,  if  not  impossible,  for  those 
having  dealings  with  corporate  bodies  to  determine,  except 
by  circumstances  and  inference,  what  authority  such  officers 
have,  or,  in  case  of  litigation,  to  prove  their  authority  by 
positive  evidence.  Ought  not  the  same  evidence,  upon  which 
pnident  business  men  ordinarily  infer  the  existence  of  the 
authority,  to  be  satisfactory  to  courts  and  juries  ?  And  would 
not  the  enforcement  of  more  stringent  rules  embarrass  and 
hinder  the  operations  of  trade  and  commerce,  and  prove 
vexatious  and  injurious  to  the  interests  of  the  corporations 
themselves  ? 

These  considerations  lead  to  the  conclusion  that,  under  the 
circumstances  of  this  case,  the  plaintiffs  had  a  right  to  pre- 
sume that  the  defendant's  president  and  manager  had  lawful 
power  to  employ  them  as  the  agents  of  his  company  to  sell 
its  coal  in  this  and  the  Canadian  market,  and  to  agree  upon 
a  reasonable  compensation  for  their  services.  The  defendant 
could  only  effect  the  sale  of  its  coal  through  agents  employed 
for  that  purpose,  and  those  agents  must  be  paid.  These  were 
conditions  incident  to  the  defendant's  business,  and  necessarily 
attending  its  operations.  The  plaintiffs  were  engaged  in  the 
VOL.  LVI  4* 
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coal  trade,  familiar  with  its  details,  had  dealt  in  the  defend- 
ant's coal,  and  were  located  at  a  point  both  important  as  a 
market  and  convenient  for  defendant's  purpose  to  supply  the 
Canadian  railroads.  It  was,  therefore,  natural  and  legitimate 
that  the  defendant  should,  in  promoting  its  trade,  seek  for 
their  services,  and  its  president  and  manager  was  the  officer 
who,  in  the  ordinary  course  of  affairs,  would'  be  expected  to 
act  for  it  in  employing  them. 

The  views  we  have  expressed  not  only  rest  upon  good  reason, 
but  they  are  abundantly  supported  by  authority  (The  Mer- 
chants' Bank  agt,  Tlie  State  Bank,  10  Wallace,  604,  64-4 ; 
The-  New  Hope  and  Del.  Bridge  Co.  agt.  Phenix  Bank,  3 
Corns.,  156 ;  Am.  Ins.  Co.  agt.  Oakley,  9  Paige,  496 ; 
Emtnett  agt.  Reed,  4  8eld.,  312  ;  Mumford  agt.  Hawkins,  5 
Den.,  355;  Dates  agt.  Keith  Iron  Co.,  607  Mete.,  224;  The 
Clarke  Nat.  Bank  agt.  The  Bank  of  Albion,  52  Barb.,  592 ; 
farm,  and  Mech.  Bk.  agt.  The  Butch,  and  Drov.  Bk.,  16 
^Y.  Y.,  125  ;  8,  C.,  28  id.,  425  ;  Wild  agt  N.  Y.  and  Austin 
Silver  M.  Co.,  59  id.,  644). 

But  if  there  be  any  doubt  as  to  the  correctness  of  our  con- 
clusions as  to  the  authority  of  the  defendant's  president,  yet 
there  is  such  ample  proof  of  the  ratification  .of  the  agree- 
ment which  he  assumed  to  make  in  defendant's  behalf  with 
the  plaintiffs  as  to  establish  their  right  of  recovery  beyond 
any  reasonable  doubt.  From  the  correspondence  which 
occurred  between  defendant's  secretary  and  the  plaintiffs, 
immediately  after  they  were  employed  as  defendant's  agents, 
it  is  apparent  that  the  defendant  had  notice  of  their  employ- 
ment, such  notice  having  been  given  to  the  proper  officer,  its 
secretary  and  treasurer. 

It  is  most  reasonable  and  natural  to  infer  that  Mr.  Mullin, 
the  defendant's  president,  who  employed  the  plaintiffs,  him- 
self gave  the  notice.  In  addition  to  other  evidence  that  the 
defendant  .was  not  slow  to  recognize  their  employment  and  to 
avail  itself  of  their  services,  it  was  proved  that  not  long  after 
the  making  of  the  agreement  by  defendant's  president,  by 
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which  plaintiffs  were  to  act  as  defendant's  agents,  the  defend- 
ant made  a  contract  with  the  Grand  Trunk  Railway  Com- 
pany of  Canada,  to  furnish  and  deliver  to  it  30,000  tons  of 
coal,  the  contract  being  made  on  defendant's  behalf  by  Mr. 
Mullin,  its  president  and  manager,  and  Mr.  Wilson,  its  sec- 
retary and  treasurer,  the  same  officers  who  had  acted  for 
defendant  in  its  dealings  with  the  plaintiffs. 

And  the  negotiations  for  the  contract  with  the  railway 
company  being  conducted  at  Montreal,  one  of  the  plaintiffs 
accompanied  those  officers  of  the  defendant,  at  their  request, 
to  that  city  to  assist  them,  and  did  materially  assist  them  in 
negotiating  and  securing  that  contract  for  the  defendant. 
And  it  must  be  borne  in  mind  that  one  principal  purpose  of 
the  plaintiffs'  employment,  indeed,  the  main  one,  was  to 
secure  their  aid  to  the  defendant  in  obtaining  such  contracts 
with  the  Canadian  railways,  their  commissions  being  measured 
by  ttye  amount  of  coal  sold.  It  was  also  proved  that,  at  the 
foot  of  the  defendant's  contract  with  the  Grand  Trunk  Rail- 
way Company,  a  note  or  memorandum  was  entered  referring 
to  the  plaintiffs  as  the  defendant's  agents  at  Buffalo,  and  that, 
in  preparing  the  written  proposition  which  formed  the  basis 
of  that  contract,  and  the  estimate  of  the  expenses  to  be 
incurred  in  performing  it,  the  defendant  set  down  as  one 
item  of  those  expenses  the  commission  to  be  paid  to  the 
plaintiffs  under  the  agreement  made  with  them  by  defendant's 
president.  That  contract  with  the  Grand  Trunk,  company 
the  defendant  performed,  delivering  under  it  30,000  tons  of 
coal,  receiving  therefor  four  dollars  and  eighty-five  cents  per 
ton,  and,  as  a  part  thereof,  the  very  item  of  ten  cents  per  ton 
for  plaintiffs'  commissions,  for  which  this  action  was  brought. 

I  cannot  better  express  the  legal  effect  of  those  acts  of  the 
defendant  than  in  the  words  of  justice  JOHNSON  of  the 
supreme  court,  in  Filter  agt.  La  Rue  (15  Sari}.,  323) :  "  It 
is  well  settled,  at  least  in  this  country,  that  where  a  person  is 
employed  for  a  corporation  by  one  assuming  to  act  in  its 
behalf,  and  goes  on  and  renders  the  services  according  to  the 
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agreement,  with  the  knowledge  of  its  officers,  and  without 
notice  that  the  contract  is  not  recognized  as  valid  and  bind- 
ing, such  corporation  will  be  held  to  have  sanctioned  and 
ratified  the  contract,  and  be  compelled  to  pay  for  the  services 
according  to  the  agreement.  Having  availed  itself  of  the 
services  and  received  the  benefits,  it  is  bound  in  conscience  to 
pay,  and  will  not  be  heard  to  say  that  the  original  agreement 
was  not  made  by  a  person  legally  authorized  to  contract." 

The  case  of  Sturgis,  administrator,  agt.  The  New  Jersey 
Steamboat  Company  (62  N.  Y.,  625)  is  so  nearly  identical 
with  this  as  to  be  an  authority  directly  in  point.  That  action 
was  for  commissions  alleged  to  have  been  agreed  upon  for 
the  services  of  Russell  Sturgis,  as  a  broker,  in  chartering 
two  steamers,  owned  by  defendant,  to  the  United  States 
government.  It  appeared  that  Daniel  Drew,  defendant's 
president,  agreed  with  Sturgis  that,  if  he  would  effect  a 
charter  for  the  steamers,  he  should  receive  five  per  cent 
on  the  earnings ;  that  Sturgis  saw  the  government  agent 
and  took  him  to  Drew,  and  charter-parties  were  executed, 
hiring  both  vessels  at  $800  per  day  for  one  month,  and  longer 
if  required ;  that  the  vessels,  under  this  charter,  remained 
some  months  in  the  service  of  the  government,  and  the 
defendant  received  the  charter-money.  On  these  facts,  the 
defendant  claimed  that  Drew  had  no  authority  as  president 
to  make  the  agreement  with  Sturgis,  but  the  court  of  appeals 
held  that  the  defendant,  by  accepting  the  charter-parties  and 
the  moneys  under  them,  not^only  ratified  the  acts  of  Drew  in 
entering  into  them,  but  that  those  acts  furnished  a  presump- 
tion that  he  was  authorized  to  enter  into  them,  and  also  to 
use  the  customary  reasonable  means  for  procuring  charters 
for  vessels,  one  of  which  was  the  employment  of  brokers 
(See,  also,  Renter  agt.  Electric  Tel.  Co.,  6  Ellis  &  B.,  341 
[88  E.  G.  L.,  341]). 

In  this  case  it  is  conceded  that  the  contract  between  the 
defendant  and  the  Grand  Trunk  railway  was  duly  and  regu- 
larly made,  and  the  presumption  follows  that  defendant's 
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~« 
officers,  who  made  it,  were  authorized  to  employ  the  plaintiffs 

to  assist  them  to  obtain  that  contract,  and  to  pay  them  a 
commission  for  their  services. 

The  judgment  is  affirmed,  with  costs. 

NOTE. — Affirmed  by  court  of  appeals,  November,  1878.     No  opinion 
written.     [ED. 
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SUPKEME  COURT. 

JOHN    GREEN    agt.    ROBERT   W.    MILBANK,    CORNELIUS    K. 
GARRISON  and  others. 

Surety  and  co-surety  —  liability  of  one  to  the  other. 

Where  a  creditor,  whose  claim  against  the  sureties  is  valid,  commenced 
an  action  against  them  upon  an  undertaking  given  on  appeal  from  a 
judgment,  and  pending  the  action,  one  of  .the  sureties  paid  the  judg- 
ment to  the  creditor,  at  the  request  of  his  co-surety,  upon  his  promise 
to  reimburse  him  one-half  the  amount : 

Held,  that  the  surety  who  paid  the  creditor,  relying  upon  such  promise, 
could  recover  of  his  co-surety  one-half  of  the  judgment,  notwithstanding 
that  the  law  firm  of  the  surety,  to  whom  the  promise  was  made,  had 
procured  the  judgment  to  be  marked  secured  on  appeal,  without  notice 
to  the  co-surety,  the  surety  himself,  at  the  time  he  paid  the  judgment, 
being  ignorant  of  the  irregularity  in  the  order.  Vide  Green  agt.  Mil- 
bank  (3  Abb.  N.  C. ,  138)  where  facts  are  stated. 

A  surety  has  the  same  responsibility  for  keeping  alive  securities  in  favor 
of  his  co-surety,  from  whom  he  claims  contributions,  as  a  creditor  has 
in  behalf  of  sureties. 

Flemming  agt.  Waterhouse  (40  Superior  Court  R.  [8  J.  &  8.~\,  424)  dis- 
tinguished. 

A  surety  who  has  paid  to  his  co-surety  his  proportion  of  the  claim  of  the 
creditor,  which  was  in  judgment,  is  entitled  to  be  subrogated  to  the 
creditors'  right  to  enforce  the  judgment  out  of  the  property  of  the  judg- 
ment debtor,  upon  which  it  was  a  lien,  and  to  follow  land  conveyed 
away  by  the  judgment  debtor,  notwithstanding  an  order  marking  the 
judgment  secured  on  appeal,  the  order  being,  as  to  the  creditor  and 
the  surety,  irregular  and  void. 

The  effect  of  a  voluntary  payment  made  by  a  surety  of  a  debt  barred  by 
the  statute  of  limitations  as  void  for  usury  or  other  cause,  considered. 

Special  Term,  October,  1878. 
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Moses  Ely,  for  plaintiff. 

George  P.  Andrews,  for  defendant  Garrison. 

Henry  E.  Davies,  for  defendant  Mutual  .Insurance  Company. 

VAN  VORST  J. —  When  this  case  was,  on  a  previous  occasion, 
brought  on  for  trial,  from  the  evidence  then  introduced,  it 
appeared  to  me  that  a  complete  determination  of  the  plain- 
tiff's rights,  and  the  equities  existing  in  favor  of  the  defend- 
ant Lanier,  required  the  presence  of  Cornelius  K.  Garrison 
as  a  defendant.  The  reasons  for  such  conclusions  were  then 
given  (  Vide  Green  agt.  Milbank,  3  Abb.  N.  C.,  138,  155). 

Garrison  lias  been  brought  in  as  a  defendant,  and  the  case 
comes  on  for  a  further  hearing,  in  pursuance  of  the  order  then 
made ;  and  in  his  behalf  additional  evidence  has  been  intro- 
duced. Mr.  Andrews,  the  counsel  for  Mr.  Garrison,  who 
now  first  appears  in  the  case,  stated  that  he  did  not  propose 
to  reargue  any  of  the  questions  raised,  or  passed  upon,  at  the 
former  hearing  of  the  action.  • 

But  he  now  urges  that  a  point,  which  he  deems  decisive  of 
the  case,  was  not,  at  the  former  hearing,  raised  by  counsel, 
nor  considered  by  the  court. 

The  point  suggested  is,  that  as  between  the  plaintiff  and 
the  defendant  Fullerton,  the  action  of  Mr.  Fuller-ton's  firm, 
in  procuring  the  entry  of  the  order  "secured  on  appeal," 
released  plaintiff  from  all  obligation  to  contribute  to  Mr.  Ful- 
lerton, and  that  the  plaintiff,  having  paid  Mr.  Fullerton 
voluntarily,  and  when  he  was  under  no  legal  obligation  to  do 
so,  and  with  knowledge  of  that  order,  cannot  now  enforce 
the  Brookman  judgments  out  of  the  lands  conveyed  to  the 
defendant,  Garrison. 

It  has  been  previously  decided,  in  this  case,  that  the  plain- 
tiff had  neither  done  nor  omitted  any  act  so  as  to  be  preju- 
diced by  the  order  making  the  judgment  "  secured  on  appeal," 
and  that  his  rights  were  the  same  as  though  the  order  had  not 
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been  made.  This  was  a  right  of  subrogation  to  the  claims 
and  remedies  of  the  creditor,  to  enforce  the  judgment,  against 
all  property  upon  which  it  was  a  lien  when  he  became  surety, 
unless  the  lien  was  lost  through  some  act  or  omission  of  the 
creditor.  It  was  also  decided  that  the  creditor  had  neither 
done,  nor  omitted  to  do,  any  thing  to  discharge  his  complete 
remedy  against  the  sureties  ;  that  his  claim  against  them  waa 
wholly  unaffected  by  the  order,  making  the  judgment  "  secured 
on  appeal." 

It  appears  by  the  evidence,  now  introduced,  that  the  credi- 
tor commenced  an  action  against  Fullerton  and  the  plaintiff, 
the  sureties,  to  inforce  their  liability  on  the  undertakings  on 
appeal.  It  appears  by  the  evidence  of  judge  Reynolds,  that 
both  defendants  were  served  with  process  in  that  action.  His 
register  shows  that. 

After  the  commencement  of  that  action  Mr.  Fullerton  had 
an  interview  with  the  plaintiff,  in  which,  as  he  testifies,  it  was 
agreed  between  them  that  Mr.  Fullerton  should  pay  the  full 
amount  and  take  an  assignment  of  the  judgment  for  the 
benefit  of  himself  and  plaintiff,  and  that  plaintiff  would  after- 
wards reimburse  him  half  the  sum  paid. 

Mr.  Fullerton  accordingly,  in  June,  1873,  paid  to  the  cred- 
itor the  amount  of  the  judgment  and  took  an  assignment  of 
the  same,  in  his  own  name,  and  that  ended  the  action  of  the 
creditor  against  the  sureties. 

In  the  view  I  have  taken  of  this  case,  the  creditor  having 
neither  done,  nor  admitted  to  do,  any  thing  to  impair  his 
remedy  against  them,  could  have  recovered  in  his  action  the 
amount  of  his  judgments  against  both  sureties  had  the  same 
not  been  adjusted.  And  the  fact  that  the  same  was  paid,  under 
the  circumstances  disclosed  by  Mr.  Fullerton,  is  an  admission 
on  their  part  of  their  liability  upon  the  undertaking. 

After  the  payment  of  the  judgments  Mr.  Fullerton  demanded 
of  the  plaintiff  the  payment  of  the  one-half  thereof,  and  he 
failing  to  respond  Fullerton  commenced  an  action  against  him 
for  moneys  paid  out  and  expended  for  his  use  and  at  his 
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request.  An  answer  containing  a  general  denial  was  inter- 
posed to  the  complaint.  But  after  one  or  more  interviews 
between  the  plaintiff,  his  attorney  and  Mr.  Fullerton  the 
plaintiff  finally  agreed  to  pay  one-half  of  the  judgments,  and 
on  the  30th  day  of  October,  1873,  through  his  attorney,  he 
actually  paid  the  amount  and  received  an  assignment  of  one- 
half  the  judgments.  It  is  now  urged  by  the  counsel  for 
defendant  Garrison  that  the  payment  of  one-half  of  the  judg- 
ments to  Fullerton  by  the  plaintiff  was  a  voluntary  act,  and 
after  knowledge  of  the  defects  in  the  proceeding  to  have  the 
judgment  marked  secured,  and  that,  as  a  consequence,  the 
plaintiff  must  fail  in  this  action. 

When  the  case  was  before  me  on  the  previous  hearing  there 
was  nothing  to  show  that  the  plaintiff  had  any  knowledge  of 
that  order,  and,  hence,  in  the  opinion  it  was  stated  that  the 
plaintiff,  "  without  any  knowledge "  of  the  order,  paid  Mr. 
Fullerton.  It  was  also  stated  that  if  the  action  of  Mr.  Fuller- 
ton's  firm  in  obtaining  the  order  had  had  the  effect  to  cancel 
the  lien  of  the  judgments  as  to  the  plaintiff,  it  may  be  that  he 
could  not  have  maintained  an  action  for  contribution  against 
his  co-surety ;  "  but  as  the  order  did  not  have  that  effect  his 
claim  for  contribution  was  good." 

The  facts  that  the  action  of  Mr.  Fullerton's  firm  had  not 
canceled  the  lien  of  the  judgment  as  to  the  plaintiff,  and  that 
he  had  not  been  released  by  the  creditor,  are  important  and 
controlling  in  this  controversy.  Under  a  sense  of  his  legal 
liability,  of  which  he  was  satisfied,  he  agreed  that  if  Fuller- 
ton  paid  the  claim  he  would  reimburse  him  one-half.  If  the 
claim  had  been  invalid  as  to  the  plaintiff,  his  agreement  to 
pay  one-half  could  not  have  been  enforced ;  but  the  claim  in 
favor  of  the  creditor  was  good,  and  so  acknowledged.  Fuller- 
ton,  acting  upon  the  plaintiff's  admission,  in  the  creditors' 
action  pending  against  him,  and  at  his  request,  advanced  the 
money  to  pay  the  plaintiff's  proportion  upon  his  promise  to 
repay,  and  that  was  a  good  consideration  to  sustain  Fullerton's 
subsequent  suit  for  moneys  paid  out  and  advanced.  Although 
VOL.  LVI  49 
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the  action  in  favor  of  Mr.  Fullerton  was  not  technically  for 
contribution  but  upon  the  plaintiffs  promise,  yet  the  promise 
arose  out  of  a  conceded  liability  to  contribute. 

But  it  is  urged  by  the  defendants'  counsel  that  although  the 
plaintiff  yielded  to  the  claim  of  Fullerton,  he  was  not  legally 
bound  to  pay  him ;  that  his  act  was  voluntary.  I  think  he 
was  liable  ;  I  do  not  see  how  he  could  have  avoided  answering 
to  his  promise  upon  which  Fullerton  advanced  his  proportion 
of  the  money. 

In  support  of  his  proposition  the  defendants'  counsel  urges 
that  the  law  firm  of  Mr.  Fullerton  had,  by  their  action, 
impaired  the  security  which  was  the  plaintiff's  indemnity ;  that 
the  remedy  to  enforce  the  judgment  was,  by  the  order  which 
that  firm  had  obtained,  abridged;  that  in* order  to  enforce 
the  remedy  of  the  sureties  against  the  property  of  the  defend- 
ants, the  order  must  be  set  aside,  which  burden  impaired  the 
availability  of  the  security. 

To  sustain  this  view  reference  is  made  to  Fielding  agt. 
Waterhouse  (40  Supr.  Ct.  12.,  424).  SEDGWICK,  J.,  who  deliv- 
ered the  opinion  in  that  case,  carefully  considers  the  duties 
and  obligations  of  sureties  to  each  other.  His  reasoning  and 
conclusions  are  satisfactory. 

As  is  stated  by  him  "  a  co-surety  has,  of  course,  the  same 
responsibility  for  keeping  alive  securities  in  favor  of  his 
co-surety,  from  whom  he  claims  contribution,  as  a  creditor  has 
in  behalf  of  sureties  "  (American  Leading  Cases  [5th  ed.~\,  vol. 
2,  p.  400,  452).  Judge  SEDGWICK  enumerates  certain  acts 
which,  if  done  by  a  creditor,  would  discharge  the  sureties  in 
whole  or  in  part,  or,  if  done  by  a  surety,  would  have  the 
same  effect  as  to  his  co-surety. 

If  a  security  be  released,  or  satisfied,  or  a  levy  on  goods 
discharged,  such  acts  would  be  prejudicial  to  the  rights  and 
remedies  of  the  sureties,  and  would  discharge  them  in  whole 
or  in  part,  according  to  the  extent  of  the  injury. 

In  that  case  a  judgment  had  been  satisfied  of  record,  for 
which  act  the  surety,  who  had  taken  part  in  the  arrangement, 
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was  held  responsible,  and  lost  his  right  to  compel  his  co-surety 
to  contribute. 

It  appeared  in  that  case  that  the  only  redress  open  to  the 
surety,  for  the  act  of  his  co-surety,  would  be  through  an  action 
in  equity  to  have  the  judgment  revived,  which  burden  and 
risk  he  should  not  be  compelled  to  bear. 

It  appeared,  however,  in  the  case,  as  the  judge  stated,  that 
in  such  equitable  action  the  surety  must  fail,  as  the  judgment 
could  not  be  restored  for  any  purpose. 

From  that  case  and  others,  which  are  cited  by  the  learned  . 
judge,  it  is  here  argued  that  the  making  of  the  judgment 
secured  on  appeal,  having  rendered  this  suit  in  equity  neces- 
sary, a  burden  and  vexation,  which  his  co-surety  should  not 
have  imposed  upon  the  plaintiff,  Fullerton  could  not  have 
obliged  the  plaintiff  to  contribute,  and  for  the  reason  that  he 
did  contribute  under  such  circumstances,  he  cannot  enforce 
the  judgments. 

This  objection  amounts  to  this :  The  plaintiff,  to  obtain 
redress,  was  obliged  to  bring  this  action ;  he  has  brought  it, 
and  for  that  reason  should  fail  of  success.  But  an  objection 
of  this  nature  I  should  say  was  personal  to  the  surety.  In 
most  cases,  the  surety  only  obtains  satisfaction  through  trouble, 
expense  and  delay. 

But  I  am  not  prepared  to  say  that  the  plaintiff,  for  redress, 
was  shut  up  to  an  action  in  equity.  The  objection  has  already 
been  taken  in  this  action,  on  behalf  of  another  defendant, 
that  the  suit  was  wholly  unnecessary,  as  the  plaintiff  had  a 
complete  remedy  at  law.  That  objection  was  overruled,  not, 
however,  for  the  reason  that  there  was  no  such  remedy,  but 
because  this  court  had  jurisdiction,  and  the  objection  was  not 
taken  in  season. 

But,  in  respect  to  the  substance  of  this  objection,  it  does 
not  appear  that  Mr.  Fullerton  took  any  personal  part  in 
obtaining  the  order,  nor  that  he  had  any  actual  knowledge  of 
this  order  when  he  paid  the  judgment  and  the  plaintiff's 
promise  to  reimburse  him  was  made.  On  the  other  hand,  he 
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has  testified  that  he  had  no  knowledge  on  the  subject.  Per- 
sonally, therefore,  he  had  done  nothing  to  the  injury  of  his 
co-surety. 

It  has  been  decided  in  this  action  that  Mr.  Fullerton  can 
make  no  claim  against  the  defendants,  Garrison  and  Lanier, 
or  their  property,  for  the  reason  that  it  would  be  inequitable 
that  he  should  collect  any  thing  out  of  their  property,  because 
they  bought  from  the  judgment  debtor,  relying  on  the  regu- 
larity of  the  order  obtained  by  Fullerton's  law  firm  ;  and  that, 
as  they  had  invested  their  money  on  the  faith  of  the  order, 
Fullerton  was  estopped,  by  the  act  of  his  partners,  from  setting 
up  any  claim  against  them. 

But  I  do  not  think  that,  as  between  him  and  his  co-surety, 
the  plaintiff,  whose  position  has  not  been  injuriously  affected 
by  the  order,  the  action  of  his  law  firm,  of  which  he  was 
ignorant,  could  have  been  successfully  interposed  by  the 
plaintiff  to  defeat  the  action  of  Fullerton  against  him  for  the 
recovery  of  half  the  judgment. 

It  is  urged  by  the  defendants'  counsel  that  there  is  evidence 
from  which  it  may  be  reasonably  inferred  that,  when  plaintiff 
paid  Fullerton,  he  had  knowledge  of  the  invalidity  of  the 
order,  or  that  the  attorney  who  represented  him  at  that  time 
had  such  knowledge. 

I  think  the  evidence  does  not  justify  such  conclusion  —  cer- 
tainly not  as  to  the  plaintiff  himself.  The  plaintiff's  attorney, 
called  as  a  witness  for  the  defendant,  has  testified  that  he 
advised  his  client  that  he  was  legally  bound  to  pay  Fullerton's 
claim.  In  his  opinion  he  was  so  bound ;  that  after  he  had 
delivered  the  check  to  Mr.  Fullerton  in  payment  of  the  plain- 
tiff's share,  but  in  the  same  interview  he  learned  of  the 
infirmity  existing  in  the  order. 

But  when  such  knowledge  was  obtained  the  claim  was 
already  discharged  by  payment. 

It  is  true  that  the  attorney,  after  he  learned  such  fact,  could 
have  stopped  payment  of  the  check  if  he  supposed  he  would 
be  justified  in  so  doing. 
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But  I  cannot  say  that  he  was  called  upon  to  take  such  step 
and  involve  his  client  in  an  expensive  litigation  with  Fuller- 
ton  who  had  asserted  his  legal  claim  through  an  action. 

I  cannot  say  that  the  plaintiff,  if  chargeable  with  the  knowl- 
edge thus  acquired  by  his  attorney,  was  bound  at  once  to 
recall  the  check  and  decide  to  contest,  at  his  own  expense,  a 
suit  at  law  brought  by  his  co-surety. 

I  do  not  think  he  was  under  any  duty  to  the  defendant  in 
the  judgment,  or  those  claiming  under  or  through  him,  to 
assume  such  risk  and  personal  responsibility. 

His  good  faith,  upon  the  facts,  cannot  be  questioned.  He 
acted  under  the  advice  of  counsel  and  paid  under  the  compul- 
sion of  a  suit  at  law  pending  against  him  which  it  was  his 
interest  toiresist,  if  he'  could  successfully,  but  which  he  believed 
he  could  not  defeat. 

The  defendants'  counsel  refers  to  cases  in  which  it  has  been 
decided  that  a  voluntary  payment  by  a  surety  of  a  debt  barred 
by  the  statute  of  limitations  would  not  enable  the  surety  to 
recover  of  the  principal  debtor  (Hatchett  agt.  Pegram,  21 
Louisiana  Ann.,  722). 

And  that  the  payment  of  a  usurious  claim,  with  notice  of 
its  true  nature,  was  essentially  invalid  and  gave  no  right  of 
indemnity  ( Whitehead  agt.  Peck,  1  Kelly  [Georgia^,  141-151 ; 
see,  also,  1  Leading  Cases  in  Equity  [4th  Amer.  ed.~],  pp.  178, 
184,  289,  290). 

But  no  such  question  arises  here.  The  judgments  paid  by 
Fullerton  were  valid  claims  against  the  judgment  debtor. 
He  cannot  escape  them  from  any  thing  appearing  in  this  action. 

And  it  is  such  valid  claim  against  this  debtor  which  the 
plaintiff  now  seeks  to  enforce  against  property  held  by  the 
debtor,  when  the  judgment  was  recovered  and  the  liability  of 
the  sureties  incurred. 

This  plaintiff  has  done  nothing  to  prejudice  or  influence 
the  defendants,  who  purchased  from  the  judgment  debtor, 
and  there  is  no  legal  or  equitable  reason  why  he  should  not 
be  indemnified  out  of  this  property.  The  records  were  opeD 
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to  them.  They  bought  voluntarily  and  for  their  own  advan- 
tage. Had  they  fully  investigated  before  taking  title,  they 
would  have  discovered  the  invalidity  of  the  order  as  to  the 
plaintiff. 

It  appears  that  they  did  not  discover  the  irregularity.  No 
blame  can  be  attached  to  the  plaintiff  for  that,  nor,  as  far  as 
is  discoverable,  does  any  blame  attach  to  the  defendants'  coun- 
sel, who,  in  examining  the  title,  relied  upon  the  clerk's  return 
and  information  derived  from  sources  upon  which  he  believed 
he  could  safely  depend. 

The  plaintiff  is  in  no  true  sense  a  volunteer  in  a  matter 
which  he  asserts  to  the  defendants'  injury.  He  held  out  as 
long  as  he  reasonably  and  consistently  could,  and  then,  under 
the  pressure  of  a  suit,  satisfied  the  demand  of  his  co-surety, 
and  should  be  allowed  to  enforce  his  claim  in  this  action,  not- 
withstanding the  order  making  the  judgment  "  secured  on 
appeal,"  which,  as  to  him,  is  adjudged  to  be  invalid. 

As  to  the  defendant,  the  Mutual  Life  Insurance  Company, 
the  complaint  is  dismissed  with  costs  to  them  after  their 
answer  was  interposed. 

The  plaintiff  is  entitled  to  costs  against  the  other  defend- 
ants. The  plaintiff's  counsel  must  prepare  the  findings  of 
facts  and  conclusions  of  law,  with  a  form  of  judgment  for 
the  enforcement  of  his  claim,  which  will  be  settled  upon 
notice  to  the  other  side. 
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SUPEEME  COURT. 

In  the  Matter  of  the  ATTORNEY-GENERAL  agt.  THE  ATLANTIC 

MUTUAL  LIFE  INSURANCE  COMPANY. 

• 

Life  insurance  company  —  insolvency  proceedings  —  when  application  by 
company  to  have  its  assets  taken  from  receiver  and  to  permit  it  again  to 
transact  business  will  not  be  granted — power  of  special  term. 

Where  the  business  of  an  insurance  company  had  been  closed  and  a 
receiver  thereof  appointed,  pursuant  to  the  provision  of  chapter  902  of 
the  Laws  of  1869,  an  application  was  made  to  the  special  term  by  the 
company  to  have  its  assets  taken  from  the  receiver  and  returned  to  it 
and  to  permit  it  to  again  transact  business: 

Held,  that  the  authority  of  the  special  term  to  grant  such  application  is 
gravely  questioned  and  will  not  be  assumed. 

Nor,  under  such  circumstances,  will  a  reference  be  ordered  to  report  the 
facts  to  the  court,  as  a  reference  had  already  been  had  under  the  statute 
(the  actuary  being  the  officer  specially  charged  with  such  an  investi- 
gation), and  his  report  having  been  made"  which  stands  confirmed  by 
both  the  special  and  general  term, 

Tt  seems,  that  if  the  order  appointing  a  receiver  had  been  made  because  a 
large  sum  of  money  had  been  lost  by  a  robbery,  and  after  such  appoint- 
ment the  money  was  returned,  the  court,  by  virtue  of  its  general  power 
in  the  administration  of  justice,  might,  in  that  or  a  similar  case, 
interfere.  But  the  reason  or  cause  for  such  interference  must  be 
extraordinary. 

The  peculiar  facts  and  circumstances  connected  with  the  various  pro- 
ceedings in  this  case  fully  discussed  in  the  opinion. 

Albany  Special  Term,  September,  18Y8. 

APPLICATION  by  the  company  to  have  its  assets  taken  from 
the  receiver  and  returned  to  it,  and  to  permit  it  again  to 
transact  business. 
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Wm.  fiarnes,  for  motion,  &c. 

Francis  Kernan,  for  sundry  policyholders. 

George  Z,  Stedman,  for  other  policy-holders. 

A.  Schoonmdker,  Jr.,  attorney-general,  for  people. 

S.  Rosendale,  for  superintendent  of  insurance. 

Henry  Smith,  for  receiver. 

WESTBKOOK,  J.  —  The  Atlantic  Mutual  Life  Insurance  Com- 
pany was  a  corporation  doing  business  under  chapter  902  of 
the  Laws  of  1869.  It  has  been,  in  virtue  of  the  provisions 
of  that  act,  enjoined  from  doing  any  new  business,  and  a 
receiver  has  also  been  appointed  of  its  assets,  which  injunc- 
tion and  receiver  order  it  now  seeks  to  vacate,  to  the  end  that 
it  may  resume  its  functions.  A  history  of  past  events  is 
necessary  to  the  proper  understanding  and  discussion  of  the 
questions  which  this  application  presents. 

On  the  8th  day  of  May,  1877,  the  superintendent  of  insur- 
ance reported  to  the  attorney-general,  in  pursuance  of  section  7 
of  the  law  referred  to,  that,  in  his  opinion,  the  affairs  of  the 
company  were  in  such  a  condition  "as  to  render  the  issuing 
of  additional  policies  and  annuity  bonds  by  said  company 
injurious  to  the  public  interest."  In  addition  to  this  general 
statement  the  superintendent  in  his  report  gave  the  amount 
of  its  liabilities  and  of  its  assets  and  made  the  excess  of  the 
former,  as  to  its  policyholders,  over  the  latter  $110,385. 

Upon  this  report  the  attorney-general  acted,  as  he  was 
required  by  law  to  do  (section  7  of  chapter  902,  Laws  of 
1869),  and  on  the  llth  day  of  May,  1877,  obtained  an  order 
for  the  company  to  show  cause,  on  the  fourteenth  day  of  the 
same  month,  why  "  an  order  should  not  be  granted  that  the 
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business  of  said  insurance  company  be  closed  and  a  receiver 
thereof  be  appointed."  It  may  be  proper  to  state  here  that 
the  action  of  the  court  is  also  made  compulsory  by  the  same 
section  of  the  statute,  and  its  duty  to  enjoin  its  continuance 
in  business  and  to  appoint  a  receiver  is  made  dependent,  not 
upon  the  insolvency  of  the  company ;  but  the  section  expressly 
provides :  "  The  court  shall,  thereupon,  proceed  to  hear  the 
allegations  and  proofs  of  the  respective  parties,  and  in  case  it 
shall  appear  to  the  satisfaction  of  the  said  court  that  the  assets 
and  funds  of  said  company  are  not  sufficient  to  justify  the 
further  continuance  of  the  business  of  insuring  lives,  grant- 
ing annuities  and  incurring  new  obligations  as  authorized  by 
its  charter,  then  the  said  court  shall  issue  an  order  enjoining 
and  restraining  said  company  from  the  further  prosecution 
of  its  business,  and  shall  also  appoint  a  receiver  of  all  the 
assets  and  credits  of  said  company." 

At  great  personal  inconvenience,  in  order  to  avoid  the  delay 
and  costs  of  a  reference,  the  court  itself  heard  the  testimony 
upon  the  application  of  the  attorney-general.  The  evidence 
showed  that  $118,000  of  its  assets  had  been  deposited  with  a 
private  banker  who  was  unable  to  pay  it,  a  sum  $8,000  in 
excess  of  its  capital  stock.  There  were  grave  doubts  as  to 
some  of  its  investments  upon  bond  and  mortgage,  and  a  divi- 
dend hadjbeen  paid  in  January,  1877,  to  stockholders,  of  seven 
per  cent  in  gold,  when,  very  clearly,  none  should  have  been 
declared.  The  examination  was  not  so  thorough  as  it  would 
have  been  if  the  court  had  been  required  to  find  the  company 
insolvent  before  it  had  power  to  appoint  a  receiver.  It  was, 
however,  sufficiently  full  to  enable  the  court  to  say,  as  it  did 
say,  that  whilst  it  did  not  regard  the  company  actually  bank- 
rupt, it  was  clear  that,  in  the  then  sensitive  condition  of  the 
public  mind,  with  a  sum  greater  than  its  capital,  either  actu- 
ally lost  or  then  unavailable,  with  some  of  its  securities 
questioned  and  the  distrust  created  by  the  report  of  the 
superintendent  of  insurance  and  the  action  of  the  attorney- 
general,  the  business  of  the  company  could  not,  with  a  just 
VOL.  LVI  50 
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-  • — 

regard  to  the  public  interest,  be  any  longer  continued  unless 
its  stockholders  paid  into  the  treasury  of  the  company  the 
sum  of  $50,000  in  cash.  The  announcement  of  this  conclu- 
sion was  favorably  received  by  all  parties  .as  an  inspection  of 
the  stenographer's  record  of  the  examination  will  show.  By 
way  of  reminder  a  small  part  of  what  then  occurred  is  here 
inserted :  "  Mr.  Barnes  — 1 1  wish  the  court  would  fix  some 
time  in  which  this  matter  will  have  to  be  finished.'  The 
Court  — '  Well,  what  time  will  suit  you  ? '  Mr.  Pruyn  — '  I 
can  have  $30,000  within  twenty-four  hours ;  I  don't  want 
time  for  that  purpose,  but  in  order  that  a  meeting  of  the 
stockholders  may  be  called.'  Mr.  Rosendale  — '  I  hope  they 
will  do  it  as  sharp  and  as  promptly  as  possible.'  The 
Court  — '  Can  you  do  it  by  the  last  Tuesday  in  this  month  ? ' 
Mr.  Pruyn  —  'Easily.'  Mr.  Rosendale  —  'I  was  in  hopes 
they  would  do  it  in  far  less  time ;  I  think  a  week  is  a  long 
time.'  Mr.  Pruyn  — '  I  shall  have  to  consult  the  other  stock- 
holders; Mr.  Alfred  Yan  Santvoord  and  Mr.  Lansing  were 
here  yesterday  and  I  had  $25,000  ready,  but  it  will  take  a 
few  days  to  see  the  other  stockholders.'  The  Court  —  'Do 
you  say,  Mr.  Pruyn,  that  you  have  no  doubt  but  that  this 
arrangement  will  be  completed  ? '  Mr.  Pruyn  — '  Not  the 
least,  your  honor,  because  I  have  seen  the  largest  number  of 
the  stockholders  and  they  are  prepared  to  do  it  and  desire  to 
do  it.'  The  Court  — '  Then  the  proceedings  will  now  stand 
adjourned  until  the  last  Tuesday  of  this  month,  and  the  suit 
will  then  be  dismissed  provided  the  claim  against  the  Hope 
Banking  Company  be  further  reduced  by  the  payment  of 
$50,000  in  cash ;  evidence  of  that  fact  to  be  presented  to  the 
court.' " 

This  conclusion  was  reached  and  concurred  in  early  in  June. 
On  the  last  Tuesday  of  June  the  proceedings  were  adjourned 
to  the  Ulster  special  term,  at  Kingston,  held  on  the  21st  day 
of  July,  18 77.  On  the  latter-mentioned  day,  the  company 
appeared,  and  instead  of  the  amount  of  capital  required  being 
made  up,  it  stated  by  its  counsel,  that  not  a  dollar  thereof  had 
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been  paid  in.  It  then  also  appeared  with  a  divided  board  of 
direction,  a  portion  of  whom  desired  the  appointment  of  a 
receiver,  and  though  confessing  its  inability  to  comply  with 
the  order  of  the  court  as  to  its  capital,  it  asked  that  it  might 
continue  its  business,  promising  to  assume  no  new  obligations 
until  by  its  natural  gains  its  losses  should  be  made  up.  As 
there  was  no  power  in  the  court  to  allow  it  to  continue  in  a 
state  of  semi-life,  and  as  by  the  destruction  of  the  confidence 
of  its  policyholders,  they  would  prefer  to  allow  their  policies 
to  lapse  rather  than  to  risk  the  payment  of  further  premiums, 
the  court,  both  for  want  of  power  and  in  justice  to  the  policy- 
holders,  whom  it  did  not  propose  should  suffer  for  the  benefit 
of  stockholders,  refused  the  application,  enjoined  the  com- 
pany's business,  and  appointed  Edward  Newcomb  the  receiver 
thereof. 

From  the  order  of  the  special  term  arresting  its  business 
and  appointing  a  receiver,  the  company  appealed  to  the  gen- 
eral term  of  this  court.  The  appeal  brought  before  that  tri- 
bunal all  the  evidence  and  proceedings  of  the  special  term, 
and  was  there  most  carefully  and  elaborately  argued.  The 
action  of  the  special  term  was  fully  sustained,  and  in  the 
opinion  then  delivered  by  Mr.  justice  BOARDMAN,  in  which  his 
associates,  judges  LEARNED  and  BOCKES  concur,  after  reciting 
the  conclusion  of  the  special  term,  it  said :  "Such  has  been 
the  finding  and  decision  in  this  matter,  and  we  think  there  is 
sufficient,  not  only  to  sustain,  but  to  demand  such  a  result. 
Indeed,  it  was  substantially  conceded  by  the  defendant's  offi- 
cers upon  the  hearing,  and  an  effort  made  to  supply  the  neces- 
sary amount  of  assets  to  enable  the  company  to  go  on  with 
its  business." 

Not  content  with  the  conclusion  of  the  general  term  of 
this  court  the  company  appealed  to  the  court  of  appeals. 
That  court  also  unanimously  affirmed  the  judgment  of  the 
special  term.  Judge  FOLGER,  in  announcing  the  conclusion 
of  the  court  of  dernier  resort,  says :  "  It  is  not  to  be  denied 
that  the  proof  discloses  a  laxness  of  administration.  The 
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trustees  were  not  in  the  practice  of  regular  or  formal  meetings, 
nor,  as  a  body,  did  they  keep  up  a  vigilant,  regular  or  casual 
supervision  of  its  affairs.  A  large  share  of  its  assets  was 
kept  as  a  cash  deposit  with  a  private  banker  without  an  agree- 
ment from  him  to  pay  interest,  with  no  security  from  him 
against  loss,  and  he  an  officer  of  the  company,  chiefly  instru- 
mental in  the  conduct  of  its  affairs.  Without  a  regular  vote 
or  meeting  of  the  board  of  trustees,  dividends  were  paid  to 
the  stockholders,  when,  according  to  the  testimony  of  the  sec- 
retary, it  was  impossible  to  know  whether  or  not  the  capi- 
tal of  the  company  was  impaired,  and  when  there  had,  in 
fact,  been  losses  and  depreciation  in  the  value  of  its  assets. 

*  *  *  A  consideration  of  the  facts  and  cir- 
cumstances of  this  case  leads  us  to  the  conclusion  that  the 
exercise  of  a  sound  discretion  will  not  authorize  a  reversal  of 
the  action  of  the  courts  below." 

It  will  thus  be  seen  that  the  action  of  this  court  at  special 
term,  reluctantly  taken,  after  giving  the  stockholders  of  the 
corporation  ample  time  and  opportunity  to  avoid  the  result, 
has  been  confirmed  by  all  the  courts,  but  the  history  is  not 
yet  complete.  In  November,  1877,  the  company,  by  one 
Lemon  Thomson,  who  is  described  in  the  petition  as  "  one  of 
the  trustees  thereof,"  and  who  in  the  verification  attached 
thereto  swears,  "I  am  duly  authorized  by  a  vote  of  the  major- 
ity of  the  stockholders  representing  a  majority  of  all  of  the 
stock  of  said  company  to  make  the  foregoing  petition,  and 
verify  the  same  on  its  behalf,"  asked  the  district  court  of  the 
United  States  for  the  northern  district  of  New  York  to 
administer  its  assets  in  bankruptcy.  The  petition  stated 
among  other  things,  "  that  said  company  owes  debts  exceed- 
ing the  amount  of  $300,  and  is  unable  to  pay  all  of  the  same 
in  full.  That  said  company  is  willing  to  surrender  all  its 
estate  and  effects  for  the  benefit  of  its  creditors,  and  desires  to 
obtain  the  benefit  of  the  act  entitled  'An  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States/ 
approved  March  2d,  1867,  and  the  several  acts  of  congress 


NEW  YORK  PRACTICE  REPORTS.  397 

Attorney-General  agt.  Atlantic  Mutual  Life  Insurance  Co. 

amendatory  and  supplementary  thereto."  In  the  verification 
annexed  to  the  petition  Mr.  Thomson,  in  addition  to  what 
has  been  hereinbefore  mentioned  as  therein  contained,  also 
declares :  "  I  do  hereby  make  further  oath  that  the  statements 
contained  in  said  petition  are  trite,  according  to  the  best  of 
my  knowledge,  information  and  belief" 

Perhaps,  the  recital  of  the  past  events  connected  with  this 
company  up  to  this  point  needs  no  comment.  It  may  not  be 
a  waste  of  words,  however,  briefly  to  state  that  whilst  the 
corporation  was  endeavoring  to  reverse  an  order  which  simply 
declared  it  to  be  in  an  unsafe  condition  to  do  business,  and 
whilst  by  appeals  and  arguments  it  was  complaining  of  the 
injustice  of  being  placed  in  the  hands  of  a  receiver,  it  was 
itself,  by  a  proceeding  in  a  federal  court,  declaring,  under 
oath,  that  it  was  actually  insolvent,  and  asking  that  court  to 
administer  and  distribute  its  assets  among  its  creditors  through 
an  officer  whose  functions  are  identical  with  those  of  a  receiver, 
though  in  that  court  he  is  called  an  assignee. 

After  the  proceedings  instituted  in  the  bankrupt  court  had 
been  dismissed  the  company  sought  legislative  aid  to  take  its 
assets  from  the  hands  of  the  receiver,  and  to  restore  to  its  own 
management  the  control  of  its  affairs.  Upoifa  full  and  care- 
ful hearing  and  investigation,  the  law-making  body  refused  to 
interfere,  and  the  company  was  left  in  the  state  that  the  deci- 
sion of  the  courts  had  placed  it,  under  and  by  virtue  of  exist- 
ing laws.  From  these  facts  it  is  apparent  that  the  legislative 
department  of  the  state  government  is  in  full  accord  with  the 
judicial  as  to  the  propriety  of  past  action. 

Let  us  now  resume  the  history  of  the  proceedings  in  this 
court.  After  his  appointment  as  receiver,  Mr.  Newcomb,  with 
the  approval  of  the  superintendent  of  insurance,  and  as  is 
required  by  section  8  of  the  act  of  1869,  appointed  Mr 
Charles  R.  Knowles,  actuary,  for  the  purpose  of  making  "  a 
careful  investigation  according  to  the  standard  fixed  by  the  laws 
of  this  state,  into  the  condition  of  said  company,  and  report 
thereon  in  writing,  under  oath,  to  said  court  and  receiver." 
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The  actuary,  Mr.  Knowles,  made  a  careful,  minute  and 
thorough  examination  of  the  affairs  of  said  company,  and 
embodied  the  result  in  an  elaborate  report.  By  that  report 
the  company  was  found  to  be  insolvent,  as  to  its  policyholders, 
to  the  extent  of  $40, 5  64. 5  7,  and  insolvent  as  to  stockholders 
to  the  amount  of  $150,564.57. 

When  this  report  was  presented  to  this  court,  on  the 
llth  day  of  March,  1878,  an  order  was  made,  as  such 
report  was  most  strenuously  objected  to  as  erroneous,  sending 
it  back  to  the  actuary  "  for  revision  and  correction,  if  he  shall 
find  any  errors  therein,  and  after  such  revision  and  correction 
of  any  errors  therein,  if  any  exist,  that  said  actuary  signify 
his  conclusions  by  a  supplementary  report  to  the  court,  and 
thereafter  counsel  maybe  heard  further  upon  the  case  as  then 
presented,  upon  a  notice  of  three  days." 

The  actuary,  pursuant  to  the  order  of  the  court,  on  full 
notice  to  all  parties  interested,  did,  after  hearing  them  fully, 
revise  and  correct  his  report,  and  by  a  supplemental  report, 
having  found  an  error  in  the  original  of  $733,  made  the  defi- 
ciency as  to  policyholders,  $39,831.57,  and  as  to  stockholders, 
$149,831.57. 

On  the  presentation  of  this  report  to  the  court  at  special 
term,  it  was  held  that  the  statute  required  and  contemplated 
no.action  by  the  court.  That  as  the  report  of  the  actuary 
was  unfavorable  to  the  solvency  of  the  company,  the  statute 
(  sec.  8  of  chap.  902  of  Laws  of  1869 )  expressly  required  the 
receiver  to  notify  the  superintendent  of  insurance,  who  with 
the  state  treasurer  and  receiver,  was  required  to  convert  the 
assets  into  money  and  pay  them  over  to  the  receiver,  who  was 
then  to  pay  creditors  as  the  section  directs.  The  reasons  for 
that  conclusion  were  embodied  in  an  opinion,  to  which  refer- 
ence is  now  made. 

From  the  order  of  the  special  term  requiring  the  receiver 
to  proceed  as  the  statute  directs,  an  appeal  was  taken  to  the 
general  term  of  this  court,  and  the  order  of  the  special  term 
was  there  affirmed.  In  the  opinion  of  the  general  term  per 
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BOAKDMAN,  J.,  after  discussing  the  question  of  net  and  gross 
valuation,  it  is  said :  "  Whatever  rule  may  have  been  adopted 
in  calculating  these  values,  it  is  evident  the  condition  <of  the 
company's  affairs  is  not  such  as  would  justify  a  continuance 
of  its  business  in  any  form.  The  greatest  profit  to  all  con- 
cerned consists  in  the  prompt  winding  up  of  its  affairs,  and. 
giving  to  all  creditors  their  just  proportion  of  its  assets." 

From  the  statement  which  has  been  given  of  the  past  pro- 
ceedings in  regard  to  this  company,  it  will  be"  seen  that  the 
application  to  return  it  again  to  its  assets  and  life  is  made, 
after  the  superintendent  of  insurance  has  pronounced  it  insol- 
vent on  a  careful  examination,  after  this  court,  with  the  con- 
firmation of  the  general  term  and  of  the  court  of  appeals, 
has  pronounced  it  unsafe  to  the  public  interests  to  allow  it  to 
continue  its  business,  after  the  legislature  has  refused  the 
relief  now  sought,  after  the  actuary  has  found  it  insolvent, 
after  the  explicit  declaration  of  the  general  term  upon  the 
actuary's  report  and  the  order  of  this  court  thereon,  that  "  it 
is  evident  the  condition  of  the  company's  affairs  is  not  such 
as  would  justify  a  continuance  of  its  business  in  any  form," 
and  after  the  company  itself,  acting  at  the  instance  of  a  major- 
ity of  its  shareholders  and  of  its  capital,  has  applied  to  the 
federal  court  in  bankruptcy  to  be  wound  up  as  a  bankrupt 
corporation,  its  petition  to  that  court  being  verified  by  the 
same  individual,  who  verifies  that  to  this  court,  in  which 
latter  one  it  is  stated  that  the  company  is  not  only  solvent  but 
in  an  excellent  condition  to  do  business.  Granting  the  general 
power  of  this  court  claimed  for  it  by  the  parties  favorable  to 
this  motion,  would  it  not  be  a  most  extraordinary  thing  for 
this  court  now  to  reverse  all  past  action  and  start  the  com- 
pany anew?  If  any  extraordinary  reason  or  cause  existed, 
perhaps  such  a  thing  might  be  done.  If,  for  example,  as 
counsel  argued  upon  the  motion,  the  order  appointing  a  receiver 
had  been  made  because  a  large  sum  of  money  had  been  lost 
by  a  robbery,  and  after  such  appointment  the  money  was 
returned,  the  court,  by  virtue  of  its  general  power  in  the 
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administration  of  justice,  might,  in  that,  or  a  similar  case, 
interfere.  But  when  the  law  has  pointed  out  the  mode  of 
ascertaining  a  corporation's  situation  as  to  solvency  and  that 
course  has  been  pursued,  and  the  answer  is  against  the  solvency, 
when  this  court,  neither  at  general  or  special  term,  has 
detected  any  error  in  the  calculation  or  conclusion,  has  this 
court  power,  by  a  new  investigation  and  new  inquiry,  to  again 
investigate  its  affairs  in  regard  to  the  identical  matter  and 
things  already  completely  passed  upon  ?  If  it  has,  then  the 
command  of  the  statute  requiring  action,  after  it  has  been  ascer- 
tained and  declared  insolvent  in  the  mode  it  prescribes,  con- 
veys only  idle  words,  and  the  legislative  mandate  is  impotent 
to  govern  courts.  The  point  now  is,  not  whether  the  court 
may  not  send  the  report  back  to  the  actuary  for  revision,  that 
power  has  been  once  exercised  by  the  special  term,  and  its 
exercise  approved  by  the  general  term,  nor  does  it  involve 
the  right  of  the  court  to  act  upon  new  facts  occurring  after 
past  action,  but  it  is  this :  Has  the  special  term  the  power, 
when  the  actuary  has  declared  the  company  insolvent,  when 
his  conclusion  has  been  approved  by  the  general  term,  and 
when  the  statute  commands  action,  to  go  over  the  same  ground 
the  actuary  has  traveled,  and  undo  and  dismiss  all  past  proceed- 
ings? The  existence  of  that  authority  is  gravely  questioned, 
and  will  not  be  assumed. 

It  is,  however,  strenuously  urged  that  a  reference  should  be 
ordered,  to  report  the  facts  to  the  court.  We  have  already 
seen  that  a  reference  has  been  had  under  the  statute  (for  the 
actuary  is  the  officer  specially  charged  with  such  an  investi- 
gation), and  a  report  has  been  made,  which  stands  confirmed 
by  both  the  special  and  general  term.  Grant  the  power  to 
order  the  one  now  asked  for,  should  it  be  made  ?  That  inves- 
tigation, if  directed  must  continue  several  weeks,  if  not  months, 
and  must  cost  several  thousand  dollars.  What  evidence  is 
there  before  the  court  to  justify  this  expenditure  ?  Only,  and 
solely  the  oath  of  Mr.  Lemon  Thomson,  who,  while  he  tells 
this  court,  on  oath,  "  that  the  said  company  is  now  in  a  con- 


NEW  YORK  PRACTICE  REPORTS.         401 

Attorney-General  agt.  Atlantic  Mutual  Life  Insurance  Co. 

dition  to  meet  all  of  its  outstanding  liabilities,  even  upon  a 
net  valuation,  and  also  including  its  outstanding  stock  as  a 
portion  of  the  said  liabilities ;"  also,  on  oath  as  previously 
stated,  told  another  court  less  than  a  year  before,  that  it  was 
"  unable  to  pay  all  of  the  same  "  (its  debts),  "  in  full,"  and 
that  a  majority  of  its  stockholders,  representing  a  majority 
of  its  stock,  desired  it  to  be  wound  up  as  an  insolvent  corpora- 
tion, according  to  the  provisions  of  the  bankrupt  act.  This 
extraordinary  change  of  condition,  since  the  former  oath, 
and  since  all  past  action,  is  accounted  for  by  an  alleged 
error  in  the  actuary's  report,  which  neither  the  special  or  gen- 
eral term  saw,  and  by  the  alleged  failure  of  holders  of  poli- 
cies to  die.  In  regard  to  the  latter  thought,  it  may  be  observed 
that  it  is  quite  likely  the  death  rate  among  policyholders  for 
a  short  period  has  been  less  than  usual,  as  it,  in  an  equally  short 
period  in  the  future,  may  be  greater.  No  rate  of  premiums 
or  calculations  of  life  insurance  companies  are  based  upon  the 
mortality  of  a  single  year,  but  upon  the  average  of  human  life. 
The  gain  of  one  year  is  overcome  by  the  loss  of  another,  so 
far  as  gain  or  loss  depends  upon  life  or  death  ;  and  it  would 
be  most  unsafe  and  unsound  in  principle  to  adopt  the  gain  of 
a  single  year,  caused  by  unexpected  continuances  of  life,  as  a 
basis  for  pronouncing  an  insolvent  company  solvent.  As  time 
elapses  that  gain  must  be  overcome,  or  the  average  length 
of  a  number  of  lives,  found  by  experience  to  be  true,  is  at 
fault.  The  court,  then,  can  see  no  reason  upon  the  testimony 
before  it,  either  to  grant  the  petition,  or  to  justify  it  in  incur- 
ring the  large  outlay  which  a  reference  would  involve.  The 
resources  of  the  company  should  be  carefully  husbanded,  and 
expended  only  upon  clear  evidence  requiring  it,  and  that  has 
not  been  given. 

There  is  also  one  other  thought  which  has  great  weight  with 
me  in  reaching  the  conclusion  to  deny  this  application.  This 
motion  is  in  the  interest  of  stockholders  only  and  not  of  pol- 
icyholders. If  the  corporation  is  restored  to  its  functions, 
the  premiums  which  are  past  due  must  be  paid  up,  and  poli- 
VOL.  LVI  51 
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§ " 

ciee  continued  in  life  by  the  payment  of  those  to  accrue. 
What  policyholder  will  feel  safe  in  so  doing  ?  Will  not  all 
suffer  them  to  lapse,  and  will  not  the  court,  in  granting  this 
motion,  only  wipe  out  debts  without  payment,  and  give  back 
to  debtors  assets  which  ought  to  liquidate  obligations  incurred  ? 
It  is  true  a  time  in  the  future  could  be  fixed  for  policyholders 
to  pay  premiums  in  arrear,  but  how  few  would  be  able  to 
make  the  payments,  and  how  few,  with  confidence  destroyed, 
willing.  It  would  indeed  be  a  capital  money-making  arrange- 
ment for  stockholders,  but  to  policyholders  what  ?  The  situ- 
ation can  only  be  explained  by  strong  language.  It  would  be 
life  to  the  former,  but  death  to  the  latter.  From  the  responsi- 
bility of  such  action  this  court  must  be  excused. 
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THE  BANK  FOR   SAVINGS  IN  THE   CITY  OF   NEW  YORK  agt. 
MARTIN  FRANK  and  others. 

MARTIN  FRANK  agt.  THE  BANK  FOR  SAVINGS  and  others. 

Mortgages  —  agreement  by  first  mortgagor  to  waive  priority  of  —  Latent  equi- 
ties —  Recording  acts  —  PurcJiaser  in  good  faith. 

On  October  13,  1869,  the  bank  agreed  to  loan  one  E.  $7,000.  There  then 
exigted  on  the  property  a  first  mortgage  for  $7,200,  on  which  $5,700  of 
the  principal  was  due,  made  by  B.  to  H.,  dated  November  16,  1864,  and 
duly  recorded  ;  also  a  mortgage  made  by  D.  and  R.  to  W.,  dated  March 
31,  1868,  and  recorded,  to  secure  the  payment  of  $6,700  installments. 
On  closing  title  the  bank  paid  $5,827.62  to  pay  amount  due  on  first 
mortgage.  W.,  the  admitted  owner  of  the  second  mortgage,  executed 
an  agreement  postponing  it  to  the  mortgage  to  the  bank,  which  agree- 
ment was  recorded  November  22,  1869,  in  liber  of  conveyances.  Upon 
the  faith  of  this  agreement  the  bank's  mortgage  was  taken  and  duly 
recorded  November  22,  1869.  Nothing  further  was  heard  of  the  matter 
until  W.  demanded  from  D.  and  R.,  the  makers  of  his  mortgage,  made 
subsequent  to  that  of  the  bank,  payment  of  the  same,  and  threatened 
foreclosure  when  D.  and  R.  agreed  to  buy  for  the  purpose  of  foreclosing 
it  themselves.  They  were  advised  to  take  the  assignment  in  the  name 
of  a  third  party  and  induced  P.,  who  is  a  step-brother  of  R.,  to  purchase 
it  for  a  consideration  of  $1,000,  to  be  paid  by  two  notes.  D.  and  R. 
knew  of  W.  *s  agreement  with  the  bank,  though  they  had  never  con- 
sented to  or  ratified  it,  and  they  assured  P.  that  the  mortgage  was  all 
right  and  a  first  mortgage.  Before  F.  accepted  the  assignment  and 
gave  his  notes  he  retained  Wagner,  who  had  been,  and  then  was,  the 
attorney  for  D.  and  R.,  to  search  the  title  for  him,  and  in  such  search 
he  found  the  agreement  on  record  as  above  stated.  At  about  12 
o'clock  at  noon,  on  April  23,  1878,  at  which  time  the  relation  of  attorney 
and  client  existed  between  F.  and  Wagner,  the  latter  had  an  interview 
with  the  attorney  for  the  bank,  during  which  the  agreement  between 
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W.  and  the  bank  and  certain  errors  in  the  recording  thereof  were  dis- 
cussed. F.  took  the  assignment  and  parted  with  the  consideration 
therefor,  subsequent  to  said  interview,  and  put  it  on  record  at  3.45  p.  M., 
on  that  day: 

Held,  1.  That  the  agreement  between  the  bank  and  W.,  the  assignor  of  F., 
that  W.  should  waive  the  priority  of  his  mortgage  in  favor  of  a  mort- 
gage to  be  given  by  E.  to  the  bank,  is  one  not  entitled  to  be  recorded 
under  the  statute,  and,  hence,  the  record  thereof  is  not  constructive 
notice  to  anybody. 

2.  That  even  if  it  had  been  thus  entitled  it  should  have  been  recorded 
in  the  book  of  mortgages  and  not  in  the  book  of  conveyances  in  order 
to  make  the  record  effectual,  as  against  subsequent  bona  fide  assignees 
or  purchasers,  from  the  mortgagee. 

3.  That  in  no  aspect  of  the  case  can  the  bank  derive  any  benefit  from  the 
mere  recording  of  said  written  instrument  against  F.,  as  subsequent 
assignee  of  W. ,  whose  assignment  was  duly  recorded,  provided  F.  was 
a  purchaser  in  good  faith  and  for  a  valuable  consideration. 

4.  That  an  assignee  of  a  mortgage  must  take  it  subject  to  the  equities 
attending  the  original  transaction,  and  the  true  test  is  to  inquire  what 
the  mortgagee  can  do  by  way  of  enforcement  of  it  against  the  property 
mortgaged .     What  he  can  do  the  assignee  can  do  and  no  more. 

5.  That  where  a  mortgage  had  a  valid  inception  as  a  subsisting  and 
enforceable  lien  in  the  hands  of  the  mortgagee  to  the  full  extent  of  its 
face,  equities  arising  thereafter  stand  upon  a  different  footing  and  are 
to  be  disposed  of  upon  such  other  principles  of  public  policy,  or,  accord- 
ing to  such  statutory  requirements,  as  the  facts  of  the  particular  case 
may  call  for. 

6.  That  the  courts  have  always  been  discriminating  and  careful  in  cases 
of  conflicting  equities  arising  after  the  inception  and  during  the  life  of 
a  mortgage  to  cast  the  loss,  if  any,  upon  the  party  at  fault.     But  the 
protection  of  the  statute  extends  only  to  purchasers  in  good  faith  and 
for  a  valuable  consideration.      Good  faith  is  not  enough  without  a 
valuable  consideration  parted  with  on  the  faith  of  the  conveyance ;  nor 
is  the  parting  with  such  valuable  consideration  sufficient,  in  the  absence 
of  good  faith,  which  cannot  be  said  to  exist  in  case  of  notice. 

7.  That  though  F.  may  have  been  personally  ignorant  of  the  true  state  of 
affairs,  the  knowledge  which  his  attorney  had  before  the  final  close  of 
the  transaction  was,  in  law,  equivalent  to  notice  to  him ;  and  he  having 
purchased  with  notice  of  the  rights  of  the  bank,  he  cannot  be  held  to 
have  been  a  purchaser  in  good  faith,  though  he  may  have  parted  with 
a  valuable  consideration. 

8.  That  the  bank  is  entitled  to  a  finding  setting  forth  this  fact ;  to  an 
adjudication  that  it  has  a  lien  upon  the  mortgaged  premises  for  the 
whole  amount  of  E.'s  mortgage,  superior  to  the  lien  of  F.,  by  virtue  of 
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his  said  mortgage  and  to  the  usual  decree  of  foreclosure  to  carry  this 

adjudication  into  effect. 
9.  That  R.  and  D.,  as  original  mortgagors  by  the  agreement  between  W. 

and  the  bank,  it  having  been  made  without  their  knowledge  or  consent 

and  remaining  unsatisfied  by  them,  are  discharged  from  all  personal 
•  liabilities  in  the  premises. 

Special  Term,  December,  1878. 

Chas.  E.  Strong  and  John  L.  Cadwalder,  for  plaintiff. 

/ 

Arnold  H.  Wagner,  for  defendant. 

FREEDMAN,  J. — These  two  actions  which  were  tried  together, 
were  commenced  to  foreclose  mortgages  on  the  same  property, 
and  the  question  between  the  Bank  for  Savings  and  Martin 
Frank,  as  the  holders  of  the  mortgages,  is  which  of  the  said 
mortgages  shall  have  priority. 

There  can  be  no  doubt  that  the  real  agreement  between  the 
bank  and  Wolff,  the  assignor  of  Frank,  was  that  Wolff  should 
waive  the  priority  of  his  mortgage  upon  the  premises  in  ques- 
tion in  favor  of  a  mortgage  to  be  given  by  Eppensteiner  to 
the  bank  upon  the  same  premises  to  secure  the  payment  of 
the  sum  of  47,000. 

To  carry  such  agreement  into  effect,  Wolff,  on  November 
15,  1869,  for  a  valuable 'consideration,  executed  under  his 
hand  and  seal,  and  delived  to  the  bank,  an  instrument  in  writ- 
ing purporting  to  contain  such  waiver,  which  was  recorded 
November  22,  1869,  in  Liber  1113  of  Conveyances,  page  625. 

Upon  the  faith  of  said  agreement  and  instrument,  the  bank 
advanced  to  Eppensteiner  the  said  sum  of  $7,000,  and  out  of 
that  amount  the  sum  of  $5,827.62  was  used  in  paying  off  and 
discharging  a  mortgage  upon  the  same  premises  held  by  Philip 
C.  Harmon  and  others,  which  was  prior  in  point  of  date  and 
record  to  Wolff 's  mortgage. 

As  the  real  agreement,  for  the  purposes  of  these  actions, 
must  be  deemed  to  have  become  merged  in  the  written  one, 
it  is  important  to  consider  what  rights  the  bank  acquired  under 
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and  by  virtue  of  this  written  instrument,  and  the  recording 
thereof,  as  against  a  subsequent  assignee  of  Wolff 's  mortgage, 
whose  assignment  was  duly  recorded. 

In  terms  and  effect  it  was  a  mere  personal  contract  between 
two  holders  of  mortgages,  for  the  postponement  of  one  mort- 
gage to  the  other.  No  interest  in  the  mortgaged  premises 
nor  any  right,  title  or  interest  in  or  to  the  prior  bond  and 
mortgage,  was  transferred  thereby.  It  did  not  operate  as  a 
release,  for  the  whole  premises  continued  subject  to  Wolff 's 
mortgage. 

It  was,  in  substance,  a  stipulation  as  to  the  law  of  the  case, 
not  as  regards  any  thing  entering  into  or  affecting  the  debt  or 
the  security,  for  both  the  debt  and  the  lien  of  the  mortgage 
were  to  remain,  but  in  relation  to  priority  simply. 

Such  an  agreement  was  held  to  be  one  that  is  not  entitled 
to  be  recorded  under  the  statute,  and  hence,  the  record  thereof 
is  not  constructive  notice  to  anybody  (Gillig  agt.  Maass,  28 
N".  Y.,  191). 

But  if  it  had  been  thus  entitled,  it  should  have  been  recorded 
in  the  book  of  mortgages,  and  not  in  the  book  of  convey- 
ances, in  order  to  make  the  record  effectual  as  against  subse- 
quent bona  fide  assignees  or  purchasers  from  the  mortgagee, 
for  the  statute  (L  R.  S.,  756,  sec.  2)  directs  that  different  sets 
of  books  shall  be  provided  for  the  recording  of  deeds  and 
mortgages,  in  one  of  which  sets  all  conveyances  absolute  in 
their  terms,  and  not  intended  as  mortgages,  or  as  securities  in 
the  nature  of  mortgages,  shall  be  recorded ;  and  in  the  other 
set  such  mortgages  and  securities  shall  be  recorded. 

Moreover,  the  mortgage,  whose  priority  Wolff  had  agreed 
to  waive,  was  a  mortgage  recorded  on  the  1st  day  of  April, 
1868,  in  Liber  852  of  Mortgages,  page  258  ;  but  this  mort- 
gage he  described  in  the  written  instrument  as  a  mortgage 
recorded  on  the  16th  day  of  April,  1868,  in  Liber  1049  of 
Mortgages,  page  261. 

In  no  aspect  of  the  case,  therefore,  can  the  bank  derive  any 
benefit  from  the  mere  recording  of  the  said  written  instru- 
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ment  as  against  Martin  Frank,  as  subsequent  assignee  of  Wolff, 
whose  assignment  was  duly  recorded,  provided  Frank  was  a 
purchaser  in  good  faith,  and  for  a  valuable  consideration.  . 

It  is  insisted,  however,  that  Martin  Frank  could  only  buy 
what  Wolff  had  to  sell,  and  that  he  stands  in  the  latter's  shoes. 

The  general  rule  undoubtedly  is,  that  a  seller  or  assignor  of 
chattels  or  choses  in  action  can  give  no  other  or  better  title 
than  he  himself  has,  and  that  the  purchaser  or  assignee  must 
be  content  to  stand  in  his  place  and  to  accept  his  title  ;  and 
that  consequently  one  who  takes  an  assignment  of  a  bond  and 
mortgage,  as  Mrs.  Burchard  did  in  Schafer  agt.  Reilly  (50 
N.  Y.)  61),  takes  it  subject  not  only  to  any  latent  equities 
that  ex-ist  in  favor  of  the  mortgagor,  but  also  subject  to  the 
like  equities  in  favor  of  third  persons  and  strangers. 

In  the  case  last  referred  to,  whatever  vitality  the  mortgage 
had,  was  by  reason  of  the  purchase  of  it  by,  and  the  assign- 
ment to,  Mrs.  Burchard.  It  took  effect  only  as  a  mortgage  by 
its  delivery  to  her,  and,  hence,  it  was  held  that  she  took  it 
subject  to  Griffin's  mechanic's  lien,  which  had  been  perfected 
pursuant  to  the  statute  prior  to  that  time. 

In  the  Trustees  of  Union  College  agt.  Wheeler  (61  N.  JT., 
88),  which  was  a  case  -of  inherent  equity  as  between  a  pur- 
chaser, having  under  a  certain  contract,  an  interest  in  the 
equity  of  redemption,  and  the  mortgage,  it  was  held  upon 
such  inherent  equity,  that  the  mortgage  never  was  any  other 
than  a  lien  subordinate  to  the  rights  of  the  purchaser,  and 
that  for  this  reason  the  plaintiff,  as  assignee  of  the  mortgage, 
acquired  no  other  or  greater  rights.  The  true  test,  said 
DWIGHT,  C.  is  to  inquire  what  the  mortgagee  can  do  by  way 
of  enforcement  of  it  against  the  property  mortgaged.  What 
he  can  do,  the  assignee  can  do,  and  no  more. 

In  Greene  agt.  Warnick  (64  N.  J~.,  220)  it  was  held  that 
where  two  mortgages  are  executed  at  the  same  time,  and  upon 
an  agreement  that  they  shall  be  and  remain  equal  liens  in  all 
respects  upon  the  premises,  an  assignee  of  either  of  them 
takes  it  subject  to  all  the  equities  arising  out  of  the  agree- 
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ment  in  favor  of  the  holder  of  the  other,  and  that  in  such  a 
case  prior  record  is  of  no  avail,  because  neither  mortgage  is  a 
subsequent  conveyance  within  the  meaning  of  the  recording 
act.  In  reaching  this  conclusion  and  commenting  upon  the 
authorities,  the  test  laid  down  by  DWIGHT,  C.,  in  the  case  of 
The  Trustees  of  Union  College  agt.  Wheeler  (supra],  is  spe- 
cifically referred  to. 

In  Crane  agt.  Turner  (67  N~.  Y.,  437)  Pierce  had  executed 
a  mortgage  upon  premises  of  which  he  had  possession  under 
a  contract  of  sale,  and,  after  receipt  of  a  deed,  he  conveyed 
the  premises  and  received  from  the  grantee  who  had  notice  of 
the  prior  mortgage,  a  mortgage  for  a  part  of  the  purchase- 
money.  Pierce  then  assigned  his  mortgage  to  the  defendant 
Turner,  assuring  him  that  the  mortgage  was  the  first  lien.  In 
an  action  to  foreclose  the  first  mortgage,  Turner  claimed  that 
his  mortgage  was  entitled  to  priority.  Both  mortgages  hav- 
ing been  duly  recorded,  it  was  held  upon  the  authority  of  the 
preceding  two  cases  above  referred  to  (1),  that  as  Pierce  would 
be  estopped  from  claiming  a  priority  if  he  had  retained  the 
mortgage,  his  assignee  had  no  superior  right  and  was  also 
estopped ;  and  (2),  that  the  Recording  act  did  not  aid  the 
defendant. 

The  principle,  therefore,  as  was  said  by  MILLER,  J.,  in 
delivering  the  unanimous  opinion  of  the  court  of  appeals  in 
the  case  last  cited,  is  settled  beyond  perad venture,  that  an 
assignee  of  a  mortgage  must  take  it  subject  to  the  equities 
attending  the  original  transaction,  and  the  true  test  is,  as 
stated  by  DWIGHT,  C.,  in  The  Trustees  of  Union  College 
agt.  Wheeler  (supra).  Such  equities  may  exist  in  favor  of  the 
mortgagor  or  in  favor  of  third  persons. 

But  this  general  rule  does  not  extend  to  equities  other  than 
such  as  attend  the  original  transaction.  They  must  exist  at 
the  time  of  the  inception  of  the  mortgage,  at  the  time  it 
springs  into  life.  In  all  such  cases  the  assignee  takes  subject 
to  them,  and  he  cannot  defeat  them  simply  by  showing  that  he 
is  a  bon-a  fide  purchaser  for  a  valuable  consideration.  In 
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all  such  cases  it  is  immaterial  that  he  had  no  notice  of  their 
existence  at  the  time   of  the  assignment. 

But  where  a  mortgage  had  a  valid  inception  as  a  subsisting 
and  enforceable  lien  in  the  hands  of  the  mortgagee  to  the  full 
extent  of  its  face,  equities  arising  thereafter  stand  upon  a 
different  footing,  and  they  are  to  be  disposed  of  upon  such 
other  principles  of  public  policy,  or  according  to  such  statu- 
tory requirements,  as  the  facts  of  the  particular  case  may  call 
for. 

The  cases  which  are  most  familiar  as  falling  within  this 
class,  are  cases  presenting  conflicting  claims  under  different  suc- 
cessive assignments  of  the  same  mortgage  by  the  mortgagee. 
They  were  usually  determined  according  to  the  legal  maxim 
that,  where  one  of  two  innocent  parties  must  sustain  a  loss 
from  the  fraud  of  a  third,  such  loss  shall  fall  upon  the  one 
whose  act  or  culpable  negligence  enabled  the  commission  of 
the  fraud.  Even  the  decisions  of  such  as  were  determined 
upon  the  provisions  of  the  statute  relating  to  the  proof  and 
recording  of  conveyances  of  real  estate,  and  the  canceling  of 
mortgages,  rest  to  a  large,  but  sometimes  not  apparent,  extent 
upon  this  maxim,  for  the  very  first  section  of  that  statute  is 
but  a  reiteration  in  the  form  of  a  legislative  enactment  of 
the  great  principle  underlying  the  maxim. 

The  statute  provides,  that  every  conveyance  of  real  estate 
shall  be  recorded  as  prescribed  by  it ;  and  that  every  convey- 
ance not  so  recorded,  shall  be  void  as  against  any  subsequent 
purchaser  in  good  faith  and  for  a  valuable  consideration, 
whose  conveyance  shall  be  first  duly  recorded  (Sec.  1). 

The  term  "conveyance,"  as  thus  used,  embraces  every 
instrument  in  writing  by  which  any  estate  or  interest  in  real 
estate  is  created,  aliened,  mortgaged  or  assigned,  or  by  which 
the  title  to  any  real  estate  may  be  affected  in  law  or  equity, 
except  last  wills  and  testaments,  leases  for  a  term  not  exceeding 
three  years  and  executory  contracts  for  the  sale  or  purchase  of 
lands  (Sec.  38). 

And  the  term  "  purchaser,"  as  thus  used,  embraces  every 
VOL.  LVI  52 
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person  to  whom  any  estate,  or  interest  in  real  estate,  shall  be 
conveyed  for  a  valuable  consideration,  and,  also,  every  assignee 
of  a  mortgage  or  lease,  or  other  conditional  estate  (Sec.  37). 

This  statute  applies  only  to  successive  purchasers  from  the 
same  seller,  and  the  record  of  the  assignment  of  a  mortgage 
is  constructive  notice  only  of  such  assignment,  as  against  sub- 
sequent assignees  of  the  mortgagee  (Gillig  agt.  Maass,  28 
N.~  Y.,  191;  Purdy  agt.  Huntington,  42  id.,  334,  338,  347). 

That  an  assignment  of  a  mortgage  is  a  conveyance  within 
the  meaning  of  the  statute,  and  that,  in  order  to  protect  him- 
self against' a  subsequent  bonafide  purchaser  of  the  mortgage, 
whose  assignment  may  be  first  recorded,  the  first  assignee, 
since  the  Revised  Statutes  of  1830,  must  record  his  assignment 
has  been  held  in  Vanderkemp  agt.  Shelton  (11  Paige,  28), 
and  Campbell  agt.  Vedder  (3  Keyes,  174). 

Although,  therefore,  as  to  the  mere  holder  of  a  subsequent 
mortgage,  the  record  of  a  prior  mortgage  is  sufficient  notice 
of  its  existence  and  of  the  rights  of  the  assignee  thereof, 
though  the  assignment  of  the  prior  mortgage  be  not  recorded, 
and  although  such  non-recording  does  not  affect  the  rights  of 
the  holder  thereof  against  subsequent  purchasers  of  the  pre- 
mises, who  are  bound  by  the  previously  recorded  mortgage, 
no  matter  who  holds  it,  yet,  as  against  a  subsequent  purchaser 
in  good  faith  and  for  a  valuable  consideration  from  the  mort- 
gagee, whose  assignment  is  first  recorded,  such  holder's  rights 
are  postponed,  because  by  omitting  to  record  his  assignment 
he  failed  to  give  what,  under  the  statute,  would  have  consti- 
tuted constructive  notice  of  his  rights  to  all  subsequent 
assignees  of  the  mortgage. 

So,  it  was  held,  that  where  a  party  takes  a  mortgage  with 
notice  of  a  prior  unrecorded  mortgage,  and  with  the  under- 
standing that  he  is  to  take  his  mortgage  subject  to  the  previous 
one,  he  cannot  claim  priority;  but  that  his  lonafide  assignee, 
without  notice  of  the  prior  unrecorded  mortgage,  is  not 
affected  by  the  notice  to  his  assignor,  but  that  such  bona  fide 
assignee  is  as  much  protected  as  if  no  notice  had  ever  existed 
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(Jackson  ex  dem.  Hyer  and  others  agt.  Van  Valkenburgh,  8 
Cow.,  260). 

This  doctrine  was  recognized  in  Fort  agt.  Burch  (5  Denio, 
187)  with  the  qualification  only  that  the  assignment  must  be 
recorded  before  the  prior  mortgage  is  recorded;  and  with 
this  qualification  it  has  remained  good  law  ever  since. 

In  Gillig  agt.  Maass  (28  JV.  Y.,  191)  it  appeared  that  at  the 
time  the  agreement  was  made  between  Walber,  the  original 
mortgagee,  and  Jones,  as  a  junior  mortgagee,  whereby  "Walber 
undertook  to  waive  priority  in  favor  of  Jones,  Walber  was  no 
longer  the  owner  of  the  mortgage,  or  that  he  had  any  interest 
therein,  he  having  assigned  the  same  to  a  bonafide  purchaser. 
As  he  had  no  title  whatever  left,  nor  any  apparent  right  to 
act  for  such  bona  fide  purchaser,  and  the  latter  having  done 
nothing  to  mislead  Jones,  it  was  held  that,  although  the  assign- 
ment was  not  at  that  time  recorded,  Jones  treated  with  Walber 
at  his  peril. 

The  foregoing  review  of  authorities  sufficiently  shows  how 
discriminating  and  careful  the  courts  have  been  in  cases  of 
conflicting  equities  arising  after  the  inception  and  during  the 
life  of  a  mortgage,  to  cast  the  loss,  if  any,  upon  the  party  at 
fault. 

On  the  other  hand  the  protection  of  the  statute  extends  only 
to  purchasers  in  good  faith  and  for  a  valuable  consideration. 
Good  faith  is  not  enough  without  a  valuable  consideration 
parted  with  on  the  faith  of  the  conveyance  (De  Lancy  agt. 
Stearns,  66  JV.  Y.,  157  ),  nor  is  the  parting  with  such  valu- 
able consideration  sufficient  in  the  absence  of  good  faith, 
which  cannot  be  said  to  exist  in  case  of  notice. 

The  law  being  as  stated,  and  it  having  already  been  shown, 
that  the  bank  can  derive  no  benefit  from  the  mere  recording 
of  the  written  agreement  as  against  Martin  Frank  as  subse- 
quent assignee  of  Wolff,  whose  assignment  was  duly  recorded, 
the  question  remains  to  be  considered  whether  Frank  was  a 
purchaser  in  good  faith  and  for  a  valuable  consideration,  and, 
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if  lie  was,  upon  whom,  in  view  of  all  the  facts  of  the  case, 
the  loss,  which  may  arise,  shall  be  cast. 

At  the  time  of  the  execution  of  the  agreement  between 
"Wolff  and  the  bank,  "Wolff  was  the  true  and  lawful  and  undis- 
puted holder  of  the  mortgage,  which  he  subsequently  assigned 
to  Frank,  and  as  such  he  had  full  power  to  dispose  of  it  or 
any  specific  portion  of  it.  But  no  such  disposition  was  made 
in  favor  of  the  bank.  He  parted  with  no  part  of  his  title. 
In  terms,  and  legal  effect,  as  already  shown,  the  agreement 
was  a  mere  personal  contract  collateral  to,  but  not  entering 
into  the  mortgage,  or  mortgage  debt,  or  affecting  the  mort- 
gaged premises  or  any  part  thereof. 

Consequently,  if  it  were  necessary  to  determine  with  preci- 
sion, whether  this  contract,  which  stands  unrecorded  in  law, 
ran  with  the  mortgage  in  such  a  way  that  "Wolff  could  not 
subsequently  assign,  even  to  a  bona  fide  purchaser  for  full 
value,  more  than  his  own  rights,  or  whether  such  a  purchaser 
could,  by  assignment,  acquire  title  to  the  mortgage  free  and 
clear  of  the  personal  stipulation,  such  determination,  in  view 
of  all  the  facts  of  this  case,  might  be  attended  with  difficulty, 
and  a  decision  either  way  might,  perhaps,  be  confronted  with 
some  apparent  authority  to  the  contrary  and  meet  with  some 
logical  difficulties,  especially  as  Wolff  appears  to  have  been 
just  as  innocent  of  intentional  fraud  or  wrong-doing  as  Frank 
and  the  bank  were. 

But  such  determination  is  unnecessary,  if  Frank  did  not 
purchase  in  good  faith  and  for  a  valuable  consideration  within 
the  meaning  of  the  law.  Upon  this  branch  of  the  case  it 
seems  to  me  that  I  am  compelled  to  hold  that  he  was  not  a 
purchaser  in  good  faith. 

"Wolff  had  demanded  from  Dilger  and  Raichle,  the  makers 
of  the  mortgage,  payment  of  the  mortgage  and  had  threatened 
foreclosure,  when  they  agreed  to  buy  it  for  the  purpose  of 
foreclosing  it  themselves.  They  were  advised  to  take  the 
assignment  in  the  name  of  a  third  party,  and  they  finally 
induced  Frank,  who  is  a  step-brother  of  Raichle,  to  purchase 
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it  for  a  consideration  of  $1,000  to  be  paid  by  two  notes,  pay- 
able within  six  and  twelve  months  respectively.  At  that  time 
the  sum  remaing  due  thereon  amounted  to  $1,824.61.  They 
knew  of  Wolff's  agreement  with  the  bank,  though  they  had 
never  consented  to  or  ratified  it,  and  they  assured  Frank,  as 
the  latter  swears,  that  the  mortgage  he  was  about  to  buy,  was 
all  right  and  a  first  mortgage.  Now,  Frank  swears  that  before 
he  accepted  the  assignment  and  gave  his  notes  he  retained  A. 
H.  "Wagner,  who  had  been,  and  for  all  that  appears  then  was 
the  attorney  and  counsel  of  Dilger  and  Raichle,  to  search  the 
title  for  him,  and  by  the  testimony  of  Strong,  it  is  established 
that  "Wagner  did  search  the  title,  and  found  the  agreement  on 
record  as  above  stated,  although  whether  he  searched  for 
Dilger  and  Raichle,  or  Frank,  is  not  quite  clear.  But  at  all 
events  it  sufficiently  appears  that  at  about  12  o'clock  at  noon, 
on  the  23d  of  April,  1878,  at  which  time  Frank  concedes  the 
relation  of  attorney  and  client  existed  between  himself  and 
Wagner,  the  latter  had  an  interview  with  Strong,  the  attorney 
of  the  bank,  during  which  the  agreement  between  Wolff  and 
the  bank,  and  the  errors  in  the  recording  thereof,  were  dis- 
cussed between  them,  and  that  Frank  took  his  assignment,  and 
parted  with  the  consideration  therefor,  subsequent  to  said  inter- 
view and  put  it  on  record  at  3.45  p.  M.,  on  that  day.  Wolff 
and  Frank  had  not  met  before  that  day,  and  no  communica- 
tion of  any  importance  ever  passed  between  them  either  before 
or  at  the  close  of  the  transaction  resulting  in  the  assignment. 
So  far  there  is  no  conflict  in  the  testimony  nor  any  room  for 
doubt,  for  Wagner  was  not  called  as  a  witness  to  contradict 
either  Strong  or  Frank.  On  the  contrary  it  was  admitted, 
for  the  purposes  of  the  trial,  that  Strong's  testimony  is  true. 
Frank,  therefore,  through  his  attorney,  must  have  had  knowl- 
edge of  the  true  state  of  affairs,  unless  he  was  a  mere  dummy 
for  Dilger  and  Raichle,  and  as  such  had  agreed  not  to  know 
any  thing.  He  swears,  however,  that  he  purchased  the  bond 
and  mortgage  in  question  for  his  own  account,  and  that  at  the 
time  of  such  purchase  and  the  acceptance  of  the  assignment, 


NEW  YORK  PRACTICE  REPORTS. 


Bank  for  Savings  agt.  Prank. 


he  was  ignorant  of  the  existence  of  any  agreement  whereby 
Wolff  had  consented  to  waive  the  priority  of  that  mortgage. 

That  may  have  been  so  ;  and  there  being  nothing  in  the 
case  which  compels  me  to  disbelieve  him  upon  this  point,  I 
shall  assume  that  it  was  so,  but  in  view  of  the  other  uncon- 
troverted  facts  it  is  not  enough.  Though  he  may  have  been 
personally  ignorant  all  the  cases  agree  that  the  knowledge 
which  his  attorney  had  before  the  final  close  of  the  transac- 
tion, as  above  stated,  was  in  law  equivalent  to  notice  to  him 
(Bank  of  the  U.  S.  agt.  Davis,  2  Hill,  451  ;  Ingalls  agt. 
Morgan,  10  N.  Y.,  178  [pp.  184,  185]  ;  Dillon  agt.  Ander- 
son, 43  id.,  231  [p.  238]  ;  The  Distilled  Spirits,  11  Wall, 
356). 

Having,  therefore,  purchased  with  notice  of  the  rights  of  the 
bank  he  cannot  be  held  to  have  been  a  purchaser  in  good  faith, 
though  he  may  have  parted  with  a  valuable  consideration. 

The  bank  is,  therefore,  entitled  to  a  finding  setting  forth 
this  fact  ;  to  an  adjudication  that  it  has  a  lien  upon  the  mort- 
gaged premises  for  the  whole  of  the  principal  sum  of  $7,000 
and  the  interest  thereon  from  August  15,  1877,  superior  to 
the  lien  of  Martin  Frank  by  virtue  of  his  said  mortgage,  and 
to  the  usual  decree  of  foreclosure  to  carry  this  adjudication 
into  effect. 

The  only  remaining  question  relates  to  the  liability  of 
Raichle  and  Dilger,  as  original  mortgagors,  for  a  possible  defi- 
ciency under  the  mortgage  held  by  Frank.  That  mortgage 
was  executed  by  them  to  Julius  T.  Wolff,  March  31,  1868. 

Subsequently,  namely,  by  deed  dated  April  14,  1868,  they 
conveyed  the  mortgaged  premises  to  Charles  A.  Buddensick, 
who,  by  deed  dated  March  1,  1869,  conveyed  them  to  Frederick 
Eppensteiner.  Both  Buddensick  and  Eppensteiner  took  title, 
subject  to  Wolff's  mortgage,  and  assumed  the  payment  thereof. 
In  equity,  thereof,  Raichle  and  Dilger  became  sureties  for  the 
payment  of  such  mortgage  from  the  time  of  their  conveyance 
to  Buddensick,  and  any  subsequent  agreement  between  the 
holder  of  the  mortgage  and  the  owner  of  the  equity  of  redemp- 
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tion,  or  the  holder  of  any  other  mortgage,  altering  the  manner 
of  the  payment  of  the  first-named  mortgage  or  lessening  the 
security  afforded  by  the  mortgaged  premises  for  the  payment 
of  such  mortgage,  which  was  made  without  their  consent,  or 
remains  unratified  by  them,  releases  them  from  the  obligations 
of  such  suretyship  (Caloo  agt.  Davies,  8  Sun,  222  [affirmed 
~by  the  court  of  appeals^). 

That  the  agreement  between  Wolff  and  the  bank  was  an 
agreement  of  this  character  is  not  disputed.  It  was  made 
upon  a  sufficient  and  valid  consideration,  and  its  effect  was  to 
materially  lessen  the  security  afforded  by  the  mortgaged  pre- 
mises and,  consequently,  to  increase  the  responsibility  of  the 
mortgagors.  And  having  been  made,  as  the  evidence  shows, 
without  the  knowledge  or  consent  of  such  mortgagors  and 
remaining  unratified  by  them,  it  discharges  them  from  all  per- 
sonal liability  in  the  premises.  No  judgment  for  deficiency 
can,  therefore,  be  given  against  them  in  favor  of  Frank. 

The  attorneys  for  the  respective  parties  should  prepare  and 
submit  findings  in  accordance  with  this  opinion. 
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COURT  OF  APPEALS. 

In  the  Matter  of  the  Petition  of  GEORGE  H.  BIJRMEISTER  to 
vacate  an  assessment  for  regulating,  &c.,  Forty-sixth  street, 
between  Eleventh  avenue  and  Hudson  river,  in  the  city  of 
New  York. 

Assessments  in  New  York  —  vacation  of — Paving  and  repairing  —  as  used  in 
chapter  580  of  1872,  and  chapter  313  of  1874 —  No  distinction  between  side- 
walk and  carriageway —  Commissioners'  certificate. 

Under  the  provisions  of  chapter  137  and  383  of  the  Laws  of  1870,  a  resolu- 
tion passed  by  the  common  council  authorizing  a  specific  improvement, 
which  was  passed  without  a  three  days'  prior  publication,  as  required  by 
section  20  of  chapter  137,  is  illegal  and  an  assessment  founded  thereon 
void ;  and  the  fact  that  the  mayor  and  comptroller  failed  to  designate 
papers  in  which  the  city  advertising  should  be  done,  as  they  were 
required  to  do  by  section  1,  chapter  383  of  such  laws,  and  in  conse- 
quence there  was  no  paper  in  which  the  advertising  could  legally  be 
done,  does  not  excuse  a  non-compliance  with  section  20  of  chapter  137, 
or  make  such  resolution  and  assessment  valid. 

The  object  of  requiring  publication  is  to  give  notice  to  tax-payers  of 
proceedings  which  may  affect  their  interests.  It  is  a  substantial  require- 
ment, and  the  statute  is  prohibitory.  If  there  are  no  corporation  papers 
the  common  council  cannot  act  or  take  the  first  step. 

The  certificate  of  the  commissioners  under  the  act  chapter  580,  laws  of 
1872,  has  no  effect  upon  the  rights  of  parties  to  vacate  assessments 
under  the  exception  contained  in  the  seventh  section  of  that  act.  These 
provisions  relate  to  the  validity  of  the  contracts  and  bind  those,  and 
those  only,  who  were  parties  to  the  contracts  and  to  the  proceedings. 
They  affect  the  city  and  the  contractors  and  no  one  else. 

The  words  "paving"  and  "repaving,"  as  employed  in  the  acts  of  1872 
and  1874,  include  the  sidewalks,  the  crosswalks,  the  curb  and  gutter 
stones  and  the  carriageway.  The  work  of  setting  curb  and  gutter 
stones  and  flagging  the  sidewalk  which,  in  this  case,  had  once  been 
done  and  paid  for,  was  a  repavement  of  the  street  within  the  meaning 
of  the  exception  contained  in  the  seventh  section  of  the  act  of  1872. 
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A  street  includes  sidewalks  and  gutters,  and  when  the  legislature  used  this 
general  term  in  the  act  of  1872  they  intended  to  embrace  the  whole 
street  and  every  kind  of  paving. 

February,  1879. 

ON  or  about  the  1st  day  of  May,  1875,  the  petitioner,  George 
H.  Burmeister,  served  his  petition  herein  on  the  corporation 
counsel.  Proofs  were  taken  of  the  various  facts  alleged  in 
the  petition. 

It  was  shown  by  the  proofs  that  an  assessment  for  regulat- 
ing, curb,  gutter  and  liagging  Forty-sixth  street,  between 
Eleventh  avenue  and  Hudson  river,  in  the  city  of  New  York, 
was  imposed  on  lots  ward  numbers  16  and  29,  in  block  227 ; 
that  said  assessment  was  confirmed  on  the  19th  day  of  Decem- 
ber, 1872,  and  that  at  that  time  the  petitioner  was,  and  still 
is,  the  owner  of  said  lots. 

That  the  work  for  which  the  assessment  was  imposed  on 
said  lots  was  solely  for  flagging,  curbing  and  guttering  in 
front  of  said  lots. 

That  said  lots  had,  prior  to  the  assessment  in  question,  by 
an  assessment  confirmed  on  the  7th  day  of  February,  1865, 
been  assessed  for  flagging,  curbing  and  guttering,  and  that 
such  prior  assessment  had  been  paid. 

That  the  resolutions  and  ordinances  authorizing  the  assess- 
ment sought  to  be  vacated  were  introduced  in  the  board  of 
aldermen  on  the  10th  day  of  October,  1870,  and  adopted  on 
the  17th  day  of  October,  1870 ;  introduced  in  the  board  of 
assistant  aldermen  on  the  24th  day  of  October,  1870,  and 
adopted  on  the  10th  day  of  November,  1870. 

That,  under  section  1,  chapter  853,  Laws  of  1868,  no  papers 
were  designated  as  corporation  papers  in  which  the  proceed- 
ings of  the  common  council,  or  of  either  branch  thereof, 
should  be  published,  except  by  a  designation  of  December  1, 
1868,  whereby  the  Democrat  (daily),  Citizen,  Leader,  Atlas 
(weeklies)  were  designated  as  corporation  papers. 
VOL.  LVI  53 
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That  said  designation  was  never  communicated  to  the  com- 
mon council,  or  to  either  branch  thereof. 

That  no  designations  were  made  under  the  Laws  of  1870 
(chap.  137),  or  under  any  subsequent  laws,  until  after  the 
passage  of  the  resolution  in  question. 

That  the  resolutions  were  not  published  as  required  in  any 
of  the  papers  designated  under  the  designation  of  December 
1,  1868. 

On  this  state  of  facts  the  motion  to  vacate  the  assessment  was 
argued  before  Mr.  justice  DONOHUE  on  the  17th  day  of  August, 
1876,  and  an  order  made  that  day  vacating  that  assessment. 

From  this  order  an  appeal  was  taken.  The  appeal  having 
been  heard  at  the  general  term  a  rehearing  was  ordered.  No 
decision  on  the  merits  of  the  question  was  made  (See  opinion 
of  DAVIS,  P.  J.,  9  Hun,  613).  The  rehearing  was  had  before 
Mr.  justice  LAWRENCE,  who,  on  such  rehearing,  made  an  order 
vacating  the  assessment  and  writing  the  following  opinion : 

LAWRENCE,  J.  —  I  do  not  appreciate  the  distinction  which 
is  sought  to  be  drawn  between  the  words  "flagging"  and 
"paving;"  and,  notwithstanding  the  additional  testimony 
taken  since  this  case  was  sent  back  by  the  general  term  for 
further  proofs,  I  adhere  to  the  view ,  long  entertained  by  me 
that  the  words  "  paving "  and  "  repaving,"  as  employed  in 
the  acts  of  1872  and  1874,  include  the  sidewalks,  the  cross- 
walks, the  curb  and  gutter  stones  and  the  carriageway.  I  can 
discover  nothing  in  those  acts  which  indicates  an  intention  on 
the  part  of  the  legislature  to  restrict  those  terms  to  the  cover- 
ing of  the  carriageway.  The  remarks  of  Mr.  justice  ALLEN, 
in  the  case  of  the  Matter  of  Phillips  (60  N.  Y.,  22  and  23), 
leave  no  room  for  doubt  in  my  mind  upon  this  point  (See, 
also,  Matter  of  Burke,  62  N.  Y.,  224).  The  general  term 
did  not  decide  this  point  when  this  case  was  last  before  them, 
and  I  am,  therefore,  at  liberty  to  pass  upon  the  question  as  if 
it  were  before  this  court  for  the  first  time,  and  also  to  follow 
the  decisions  made  by  the  court  of  appeals  in  other  cases. 
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The  statutes  of  1872  and  1874  should,  in  my  opinion,  be  lib- 
erally and  not  narrowly  construed,  being  remedial  as  to  the 
property  owner.  It  appears  from  the  evidence  that  the  work 
for  which  this  assessment  was  laid  was  completed  before  the 
act  of  1872  was  passed.  The  petitioner  is,  therefore,  entitled 
to  avail  himself  of  the  exception  contained  in  the  seventh 
section  of  that  act  (see  opinion  of  the  court  of  appeals  on  the 
motion  for  a  reargument  in  Peugnefs  case) ;  and  this,  not- 
withstanding the  certificate  of  the  contract  commissioners,  if 
the  proofs  show  that  the  ordinances  and  resolutions  were  not 
advertised  as  required  by  law  in  the  official  newspaper.  If  I 
am  correct  in  the  position  that  this  is  a  case  of  repaving,  this 
objection  is  fatal  to  the  validity  of  the  assessment. 
Assessment  vacated. 

From  such  order  an  appeal  was  taken  again  to  the  general 
term  which  resulted  in  a  reversal  of  the  order  (See  opinion 
<?/ BRADY,  J.,  12  Hun,  478). 

From  such  order  this  appeal  is  taken. 

P.  A.  If  argons,  for  petitioner.  This  assessment  is  for  a 
repavement  and  is  within  the  exception  of  section  7,  chapter 
586,  Laws  of  1872,  and  chapter  313,  Laws  of  1874 ;  Be  Phil- 
lips (60  N.  Y.,  16) ;  Re  Burke  (62  id.,  224) ;  Be  Keteltas 
id.,  624) ;  Be  Astor  (53  id.,  617).  This  assessment  was  unau- 
thorized by  any  ordinance  and,  therefore,  void  (Matter  of 
Second  Ave.  Meth.  Epis.  Ch.,  court  of  appeals,  MS.,  not  yet 
reported ;  Matter  of  Cram,  id. ;  Matter  of  Welch,  BARRETT, 
J.,  MS.).  The  ordinance  and  resolutions  authorizing  this 
improvement  were  not  published  as  required  by  the  charter 
of  1870  and  by  law  (Laws  of  1870,  chap.  137,  sec.  20;  Mat- 
ter of  Douglass,  46  JT.  Y.,  42;  Be  Smith,  52  id.,  524;  Be 
Dickel,  court  of  appeals  affirming,  INGRAHAM,  J.,  not  reported  ; 
Be  Folsom,  56  JT.  Y.,  60 ;  Re  Levy,  4  Hun,  501 ;  Matter 
of  Menzies,  BARRETT,  J.,  MS.  /  and  see  opinion,  LAW- 
RENCE, J.,  in  this  case).  The  certificate  of  the  commissioners 
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appointed  under  chapter  580,  Laws  of  1872,  did  not  validate 
the  assessment  (Re  Astor,  53  JV.  Y.,  617;  Re  Anderson,  60 
id.,  457 ;  Re  Phillips,  60  id.,  16  ;  Re  Mayer,  50  id.,  504). 

Wm.  C.  Whitney,  counsel  to  the  corporation,  and  J.  A. 
Beat,  of  counsel,  argued,  I.  That  as  the  assessment  was  laid 
for  "setting  curb  and  gutter  stones  and  flagging"  and  not  for 
"  paving,"  it  could  not  be  vacated  for  an  omission  to  publish 
the  resolution  and  ordinance  of  the  common  council,  citing 
chapter  580,  Laws  of  1872,  section  7  ;  chapter  313,  Laws  of 
1874 ;  Revised  Ordinance,  1838  and  1839  ;  section  2  of  chap- 
ter 14,  Revised  Ordinances  of  1866,  page  227).  II.  There 
is  no  proof  that  the  proceedings  of  the  common  council 
authorizing  the  work  for  which  the  assessment  was  laid  were 
not  published  as  required  by  law.  The  burden  of  proof  to 
establish  the  alleged  error  was  upon  the  petitioner  (Re  Bass- 
ford,  50  N.  Y.,  509),  and  publication  three  days  before  the 
final  passage  of  the  ordinance  was  sufficient  (Re  Conway,  62 
N.  Y.,  504). 

CHURCH,  Ch.  J. —  The  ordinance  authorizing  the  work  was 
adopted  by  the  board  of  aldermen  October  seventeen,  and  by 
the  board  of  assistant  aldermen  November  ten,  and  approved 
by  the  mayor  November  15,  1870. 

The  petitioner  claims  the  benefit  of  the  exception  contained 
in  the  seventh  section  of  chapter  580,  of  the  Laws  of  1872, 
upon  the  ground  that  the  work  was  a  repavement  of  the 
street  which  had  once  been  done  and  paid  for,  and  rests  the 
motion  to  vacate  principally  upon  the  ground  of  a  failure  to 
publish  the  ordinances  as  required  by  law. 

The  right  of  the  petitioner  to  the  benefit  of  the  exception, 
is  denied,  and  also  that  any  irregularity  occurred  in  advertis- 
ing. The  question  of  irregularity  will  be  first  considered. 
I  have  examined  the  statutes,  and  all  the  decisions  bearing 
upon  the  subject  and  find  some  difficulty  in  reconciling  the 
decisions  both  in  the  supreme  court  and  this  court,  but  the 
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apparent  conflict  in  some  of  them  arises  from  a  difference  in 
the  facts  and  points  presented,  rather  than  from  a  difference  of 
opinion  as  to  the  law.  The  statutes  in  force  at  the  time  this 
work  was  authorized,  were  contained  in  chapter  137  and  383 
of  the  Laws  of  1870.  By  section  20  of  the  former  act  it  was 
made  the  duty  of  the  clerks  of  the  respective  boards  to  pub- 
lish all  resolutions  and  ordinances  of  the  common  council,  and 
prohibited  any  vote  to  be  taken  in  either  board  upon  the  pas- 
sage of  a  resolution  or  any  ordinance  which  contemplated  a 
specific  improvement,  or  the  levying  any  tax  or  assessment 
until  after  the  same  should  have  been  published  three  days, 
and  also  required  that  such  resolution  or  ordinance  should, 
after  its  passage  by  each  board,  be  published  with  the  ayes 
and  nays  thereon.  As  this  section  does  not  specify,  the 
question  occurs  how  and  when  the  publication  was  to  be 
made.  This  question  is  answered  by  section  1,  chapter  383, 
which  declares  that  "  all  advertising  for  the  city  government 
hereafter,  including  the  legislative  and  executive  departments, 
and  in  street  and  assessment  proceedings,  shall  be  published 
in  not  more  than  seven  daily  and  six  weekly  newspapers, 
printed  and  published  in  said  city,  to  be  designated  from  time 
to  time  by  the  mayor  and  comptroller  of  said  city,"  and  pro- 
hibited any  payment  for  such  advertising  to  any  other  paper 
than  those  designated. 

It  appears  now  that  at  this  time,  there  had  been  no  designa- 
tion of  papers  under  this  act  and  that  no  selection  was  in  fact 
made  until  during  the  year  1871.  It  is  suggested,  and  I  infer 
that  this  was  the  view  taken  by  the  learned  judge  who  deliv- 
ered the  opinion,  at  the  general  term,  that  in  the  event  of  no 
designation  of  papers  the  clerk  might  publish  the  proceed- 
ings in  any  paper.  I  am  unable  to  concur  in  this  view.  The 
two  statutes  should  be  read  together.  In  effect  they  require 
the  clerk  to  publish  the  proceedings  in  the  papers  to  be  desig- 
nated, and  all  action  of  the  common  council  is  prohibited 
until  such  publication.  The  clerk  has  no  discretion  to  exer- 
cise and  no  authority  to  publish  in  any  other  than  the  desig- 


422  NEW  YORK  PRACTICE  REPORTS. 

Matter  of  Burmeister. 

nated  papers.  Such  a  discretion  has  never  heen  vested  in  the 
clerk  or  any  other  officer  of  the  city,  and  such  a  power  would 
destroy  the  protection  which  a  publication  was  designed  to 
secure.  It  would  enable  the  clerk  to  insert  the  proceedings 
in  any  obscure  sheet  in  the  city.  The  object  of  requiring 
publication  is  to  give  notice  to  tax-payers  of  proceedings  which 
may  affect  their  interests.  It  is  a  substantial  requirement 
and  should  not  be  frittered  away.  If  papers  are  designated 
by  some  officer  or  body,  the  citizen  knows  where  to  look  for 
these  proceedings,  but  if  it  is  left  to  the  discretion  of  some 
subordinate  all  the  beneficial  purposes  of  publication  might 
be  defeated,  and  it  would  be  as  well  to  say,  that  if  no  desig- 
nations were  made,  no  publication  need  be  made.  This  court 

r 

held  In  re  Smith  (56  N.  Y.,  526)  that  if  there  were  no  cor- 
poration papers,  no  proceedings  could  be  instituted,  and  that 
the  publication  according  to  the  statute  was  a  condition  prece- 
dent to  any  right  of  the  common  council  to  act.  The  same 
decision  was  made  In  re  Levy  (63  N~..  Y.,  637)  in  which  this 
court  adopted  the  opinion  of  BEADY  J.,  reported  in  4  Hun 
501..  These  decisions  are  authoritative  that  if  there  are  no 
corporation  papers  the  common  council  cannot  act.  The 
statute  is  prohibitory.  In  re  Folsom  (56  N.  Y.,  60)  this 
court  held,  from  the  facts  appearing  in  that  case,  that  certain 
designations  made  under  the  act  of  1868  might  continue  as 
official  papers  until  designations  should  be  made  under  the  act 
of  18TO,  and  that  by  not  changing  such  designations  the  offi- 
cers, which  were  the  same  in  the  act  of  1870  as  in  the  act  of 
1868,  acquiesced  in  the  designation  of  such  papers,  and  a  pub- 
lication therein  was  good.  In  re  Anderson  (60  IT.  Y.,  457) 
the  question  was,  whether  the  New  York  Leader  was  a  corpo- 
ration paper.  It  had  been  designated  in  1867  but  that  selec- 
tion was  limited  to  that  year  and  it  was  held  that  as  it  did  not 
appear  that  the  designation  under  the  act  of  1868  had  been 
communicated  to  the  common  council  as  required  by  that  act, 
no  legal  employment  or  selection  for  1868,  of  that  paper,  had 
been  made,  and  hence  proof  of  a  failure  to  publish  in  that 
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paper  did  not  invalidate  the  proceedings.  These  decisions 
are  not  in  conflict,  but  were  made  upon  the  facts  appearing 
in  each  case.  The  doctrine  in  the  two  cases  before  cit  sd,  of 
Smith  and  Levy,  that  in  the  absence  of  corporation  papers 
the  common  council  has  no  authority  to  pass  an  ordinance  for 
a  local  improvement,  or  to  lay  an  assessment,  has  not  been 
denied,  or  its  soundness  questioned.  In  re  Folsom  it  was  not 
disputed  that  papers  had  been  duly  selected  in  1868,  and  ii 
was  held  that  they  continued  by  adoption  as  corporation 
papers  until  a  new  selection  was  made  under  the  act  of  18TO. 
In  this  case  the  evidence  tended  to  show,  and  without  explana- 
tion was  sufficient  to  establish,  that  no  legal  designation  of 
papers  was  made  under  the  act  of  1868,  because,  upon  author- 
ity of  Anderson  case  (supra),  such  designation  was  not  com- 
municated to  the  common  council  nor  was  any  evidence  pro- 
duced which  would  obviate  the  force  of  that  requirement  in 
that  act,  or  from  which  an  inference  could  be  drawn,  that  it 
had  been  complied  with.  We  cannot  go  back  of  1868  because 
the  selections  in  186 7  were  limited  to  one  year  (In  re  Burke 
62  N.  Y.,  224). 

As  the  case  stands  we  must  assume,  that  at  the  time  this 
ordinance  was  passed,  there  were  no  papers  designated,  either 
according  to  the  act  of  1870  or  1868,  in  which  these  proceed- 
ings could  have  been  published,  and  this  being  so,  the  common 
council  were  expressly  prohibited  from  passing  the  ordinance 
in  question.  We  feel  bound  to  adhere  to  the  previous  deci- 
sions of  this  court  upon  this  point,  and  we  entertain  no  doubt 
of  their  correctness. 

It  is  insisted,  however,  that  the  contract  for  this  work  was 
validated,  and  the  alleged  irregularities  cured  by  the  certifi- 
cate of  the  commissioners  under  the  act  chapter  580,  of  the 
Laws  of  1872,  and  that  the  exception  in  the  seventh  section 
of  that  act,  applies  only  to  cases  in  which  the  commissioners 
failed  to  certify,  that  the  contracts  were  free  from  fraud.  The 
only  countenance  for  this  position,  from  any  decision  of  this 
court,  is  found  In  re  Puynet  (67  N.  Y.,  441),  and  in  that 
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case  it  was  held  that  the  exception  did  apply  to  cases  w,here 
the  work  had  been  completed  before  the  passage  of  the  act  of 
1872,  which  is  proved  to  hare  been  the  fact  in  this  case.  But 
I  am  of  the  opinion  that  the  certificate  of  the  commissioners 
under  that  act,  has  no  effect  upon  the  rights  of  parties  to 
vacate  assessments  under  the  exception  contained  in  the 
seventh  section. 

The  purpose  of  the  act  so  far  as  the  certificate  of  the  com- 
missioners is  concerned,  was  to  validate  all  contracts  which 
they  should  certify  were  not  tainted  with  fraud.  If  so  cer- 
tified the  contracts  were,  by  the  first  section,  declared  to  be  rati- 
fied and  confirmed,  and  to  be  valid  and  binding,  otherwise 
they  could  not  be  held  regular,  unless  every  technical  require- 
ment had  been  strictly  complied  with.  The  effect  of  the 
certificate  as  to  parties  is  declared  in  the  second  section,  that 
it  shall  be  "  binding  upon  the  mayor,  &c.,  of  the  city  of  New 
York,  and  upon  all  parties  to  the  contract,  agreement  or  award, 
who  signed  such  requirement,  or  who  was  heard  before  said 
commissioners  in  regard  thereto."  These  provisions  affected 
the  city,  and  the  contractors,  and  no  one  else.  It  was  not  con- 
templated that  any  one  but  the  parties  to  the  contract  should 
institute  a  hearing,  nor  be  heard  before  the  commissioners, 
and  in  this  case  it  appears  that  the  contractors  and  the  comp- 
troller only  appeared,  and  were  bound.  These  provisions 
relate  to  the  validity  of  the  contracts,  and  bind  those,  and 
those  only,  who  were  parties  to  the  contracts  and  to  the  pro- 
ceedings. 

The  property  holders  who  were  to  be  assessed,  had  no 
opportunity  to  be  heard,  and  could  not  upon  established  prin- 
ciples be  affected  by  the  adjudication  of  the  commissioners. 
The  seventh  section  treats  of  vacating  assessments,  and  pro- 
vide that  they  shall  not  be  vacated  for  certain  specified  irregu- 
larities, but  excepts  cases  of  fraud,  and  cases  of  assessments  for 
repavement  of  a  street,  which  has  once  been  done  and  paid 
for.  By  the  construction  claimed  this  exception  would  be 
of  no  value*,  If  this  is  a  repavement  which  has  once  been 
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done  and  paid  for,  the  petitioner  is  within  the  terms  of  the 
statute,  and  his  right  is  not  impaired  by  the  adjudication  that 
the  contract  under  which  the  work  was  done,  was  free  from 
fraud.  I  concur  with  the  views  of  DAVIS,  P.  J.,  adopted  by 
this  court  In  re  Astor  (53  N'.  Y.  617). 

The  question  remains  whether  this  work  was  a  repavement 
of  the  street,  within  the  meaning  of  the  exception  contained 
in  the  seventh  section  of  the  act  of  1 872.  The  work  was  setting 
curb  and  gutter  stones,  and  flagging  the  sidewalk  which  had 
once  been  done  and  paid  for.  This  point  has  been  expressly 
decided  by  this  court  against  the  city,  In  re  Phillips  (60 
N.  Y.,  16).  The  incidental  remark  in  the  opinion,  that  it  did 
not  distinctly  appear  where  the  work  was  done,  does  not 
impair  the  force  or  effect  of  the  decision,  that  laying  flag- 
stones on  the  sidewalk  is  paving  the  street. 

The  decision  has  been  since  recognized  and  acted  upon,  In 
re  Burke  (62  N.  Y.  224).  In  this  case  certain  ordinances 
and  other  evidence  were  introduced,  which  it  is  claimed  sheds 
such  light  upon  the  question  as  ought  to  induce  the  court  to 
re-examine  it.  We  have  re-examined  it  and  we  do  not  feel 
justified  in  changing  the  conclusion  at  which  we  before 
arri  ved. 

"f  he  ordinances  speak  of  paving  and  repaving  sidewalks, 
and  also  carriageways,  and  create  a  distinction  by  requiring 
that  paving  the  former  shall  be  done  at  the  expense  of  the  prop- 
erty owners,  while  the  latter  shall  be  done  at  the  expense  of 
the  city.  The  evidence  tends  to  show  that,  ordinarily,  flagging  is 
understood  to  apply  to  side  walks,  for  the  reason,  doubtless,  that 
flag-stones  are  generally  used  in  paving  sidewalks,  and  are  not 
used  in  p:iving  the  carriageway.  But  these  distinctions  are 
not  controlling.  Pavement  is  a  more  comprehensive  word 
than  flagging,  it  includes  flagging  as  well  as  other  modes  of 
making  a  smooth  surface  for  streets,  including  side-tracks. 
The  question  is,  in  what  sense  the  legislature  used  the  term  in 
this  statute.  The  expert  called  by  the  city  stated,  that  in  a 
general  «ense  paving  included  flagging ;  the  language  is  "repav- 
Voi,.  LVT  54 
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ing  any  street "  and  not  as  in  some  of  the  ordinances,  paving 
the  carriageways.  A  street  includes  sidewalks  and  gutters, 
and  when  the  legislature  used  this  general  term,  they  intended 
to  embrace  the  whole  street  and  every  kind  of  paving,  and  no 
reason  is  perceived  why  they  should  not.  The  object  of  the 
statute  was  to  give  property  owners  the  right  to  vacate  assess- 
ments for  this  kind  of  work,  which  had  once  been  done  and 
paid  for,  for  certain  irregularities  not  allowed  in  other  cases, 
and  I  am  unable  to  perceive  any  reason  why  this  privilege 
should  not  be  avilable  in  the  case  of  repaying  a  sidewalk  as 
well  as  a  carriageway.  It  was  suggested  on  the  'argument 
that  the  reason  for  the  distinction  was  that  the  repavement  of 
the  carriageway  was  for  the  benefit  of  the  public,  and  that 
of  the  side-track  for  the  property  owner.  If  such  a  distinc- 
tion exists  it  is  only  in  degree.  The  public  use  both,  but  in 
different  modes,  while  the  property  owner  receives  an  inci- 
dental benefit  from  the  paving  of  the  carriageway,  as  well  as 
the  side-track.  Besides,  according  to  the  ordinances  intro- 
duced in  evidence,  the  expense  of  repaving  carriageways  is 
borne  by  the  city  at  large,  and  not  by  the  property  owners, 
so  that  the  exception  would  have  no  practical  effect  unless  it 
applied  ,to  sidewalks,  gutters,  &c.  We  cannot  suppose  that 
the  legislature  intended  to  confer  a  right  upon  the  tax-payers 
which  could  never  be  used  for  any  beneficial  purpose.  We 
think  the  exception  should  be  liberally  construed  in  the  inter- 
ests of  those  whom  it  was  intended  to  benefit,  and  that  the 
terms  should  be  construed  in  their  general  and  enlarged  sense 
rather  than  in  the  restricted  and  conventional  sense  which 
may  have  prevailed  among  those  who  are  engaged  in  per- 
forming the  details  of  the  work ;  especially  should  we  do  so, 
rather  than  put  such  a  construction  upon  it  as  will  deprive  it 
of  any  practical  benefit  or  operation. 

It  follows  that  the  order  of  the  general  term  must  be 
reversed,  and  that  of  the  special  term  affirmed. 

All  concur. 
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K  Y.  COMMON  PLEAS. 

MARY   ANN   MUENTEEKE  agt.  WILLIAM  MCCARTHY  LITTLE, 
as  executor,  &e. 

Appeal  — from  general  term  marine  court  to  general  term  of  court  of  common 
pleas  —  Practice  in. 

The  statutes  regulating  appeals  from  the  general  term  of  the  marine  court 
to  the  court  of  common  pleas  entirely  assimilate  the  practice  upon  such 
appeals  to  that  governing  appeals  to  the  court  of  appeals. 

The  practice  of  this  court  should,  therefore,  be  the  same  as  that-laid  down 
by  the  court  of  appeals,  viz.,  that  appeals  must  be  dismissed  where  it 
appears  by  the  return  that  questions  of  fact  were  legitimately  before 
the  general  term  of  the  marine  court,  and  that  the  evidence  was  such 
that  the  court  may  have  reversed  the  judgment  on  the  facts. 

Where  a  trial  was  had  in  the  marine  court  before  a  judge  and  jury  which 

•  resulted  in  a  disagreement  of  the  jury,  and  on  the  second  trial  a  ver- 
dict was  rendered  for  the  plaintiff,  and  upon  an  appeal  to  the  general 
term  of  the  marine  court,  the  case  being  before  the  general  term  in  such 
a  form  that  the  exceptions  and  the  evidence  all  passed  under  the  review 
of  that  tribunal,  which  reversed  the  judgment  and  ordered  a  new  trial, 
with  costs  to  abide  the  event;  on  appeal  by  plaintiff  from  this  decision 
to  the  court  of  common  pleas  general  term : 

Held,  that  the  appeal  should  be  dismissed  and  the  plaintiff  remitted  to  her 
new  trial. 

General  Term,  November,  1878. 

APPEAL  from  an  order  of  the  general  term  of  the  marine 
court  of  the  city  of  New  York,  reversing  the  judgment 
entered  upon  the  verdict  of  the  jury  in  favor  of  the  plaintiff. 

The  action  was  brought  to  recover  $120  cash  loaned  the 
defendant,  and  $235  due  for  wages  as  the  lady's  maid  of  the 
defendant.  The  answer  was  a  general  denial ;  a  trial  between 
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the  parties  in  the  municipal  court,  Paris,  France,  in  which 
judgment  was  rendered  for  defendant ;  the  discharge  of  the 
plaintiff  in  Kome,  Italy,  March  9,  1867,  during  the  carnival, 
for  cause  and  payment  in  full  at  the  time. 

The  action  was  tried  on  the  13th  day  of  March,  1876,  in 
the  marine  court  of  the  city  of  New  York,  before  a  jury,  who 
rendered  a  verdict  for  the  plaintiff,  upon  which  judgment 
was  entered  for  the  sum  of  $752.35  against  the  defendant. 

The  evidence  was  very  conflicting,  and  there  were  excep- 
tions to  rulings  upon  the  trial,  and  to  the  charge  of  the  judge 
to  the  jury. 

The  defendant  appealed  to  the  general  term  of  the  marine 
court,  who  reversed  the  judgment  without  writing  any  opinion, 
or  assigning  any  reason. 

From  the  order  of  reversal  the  plaintiff  appealed  to  the 
general  term  of  the  court  of  common  pleas. 

George  F.  Langbein,  for  plaintiff,  appellant. 
Richard  M.  Henry,  for  defendant,  respondent. 

YAN  HOESEN,  J.  —  This  is  an  action  for  wages  and  for 
money  lent.  The  defendant  pleaded  (1st)  a  general  denial, 
(2d)  a  former  adjudication  in  her  favor  in  a  suit  on  the  same 
demands,  brought  against  her  by  the  plaintiff  in  France,  and 
(3d)  full  settlement  and  payment  in  Rome.  The  defendant's 
counsel  took  various  exceptions  during  the  trial  and  after  the 
verdict,  which  was  in  favor  of  the  plaintiff,  made  a  motion 
for  a  new  trial  on  the  minutes,  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence,  and  on  the  further  ground 
that  there  was  not  sufficient  evidence  to  support  the  verdict. 
The  court  at  trial  term  denied  the  motion  for  a  new  trial,  and 
the  defendant  excepted,  and  then  appealed  to  the  general  term 
of  the  marine  court  from  the  judgment,  and  also  from  the 
order  denying  the  motion  for  a  new  trial.  The  case  was 
before  the  marine  court,  general  terra,  in  such  a  form  that  the 
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exceptions  and  the  evidence  all  passed  under  the  review  of 
the  tribunal,  which  reversed  the  judgment  and  ordered  a  new 
trial  with  costs  to  abide  the  event.  From  that  order  of  the 
general  term  the  plaintiff  appealed  to  this  court.  The  coun- 
sel for  the  appellant  insisted  upon  the  argument  that  the  gen- 
eral term  reversed  the  judgment  on  the  ground  that  the  verdict 
was  against  the  evidence.  That  proposition  involved  conse- 
quences fatal  to  the  appeal.  The  changes  that  have,  within 
the  past  few  years,  been  made  in  the  laws  respecting  the 
marine  court,  have  altered  the  rules  which  formerly  governed 
appeals  from  that  court  to  the  common  pleas. 

The  marine  court  may  grant  new  trials,  and  an  appeal  may 
be  taken  to  the  court  of  common  pleas,  where  that  power  is 
exercised  (Sees.  9,  10  and  11,  chap.  629,  Laws  of  1872 ;  sec. 
9,  chap.  545,  Laws  of  1874 ;  sec.  43,  chap.  479,  Laws  of  1875). 

The  language  of  the  acts  of  1874  and  1875,  is  certainly 
broad  enough  to  embrace  an  appeal  from  an  order  granting  a 
new  trial,  on  the  ground  that  the  verdict  of  the  jury  was 
against  evidence,  but  such,  I  think,  was  not  the  intention  of 
the  legislature.  The  language  of  the  acts  above  cited  is  simi- 
lar to,  not  identical  with,  the  language  of  section  11,  Code  of 
Procedure.  That  section  authorized  appeals  to  the  court  of 
appeals  from  orders  granting  new  trials,  but  until  section  268 
and  272  were  amended  so  as  to  provide  for  a  review  of  the 
findings  of  fact,  made  by  a  single  judge  or  by  a  referee,  there 
was  no  way  in  which  the  court  of  appeals  could,  on  an  appeal 
from  an  order  granting  a  new  trial,  pass  upon  the  evidence 
and  the  correctness  of  the  findings.  And  to  this  very  day, 
though  the  Code  explicitly  authorizes  an  appeal  to  the  court 
of  appeals  from  an  order  granting  a  new  trial,  there  is  no 
method  known  to  the  law  by  which  that  court  can  reverse  the 
action  of  the  general  term  in  setting  aside  a  verdict  as 
against  the  weight  of  evidence.  "Where  only  pure  questions 
of  law  are  involved,  an  appeal  from  an  order  granting  a  new 
trial  will  lie  to  the  court  of  appeals,  but  where  the  general 
term  term  sets  aside  a  verdict  as  against  evidence,  the  appeal 


430  NEW  YORK  PRACTICE  REPORTS. 

McEnteere  agt.  Little. 

will  be  dismissed,  or  judgment  absolute  against  the  appellant 
will  be  pronounced  by  the  court  of  appeals,  unless  the  uncon- 
tradicted  evidence  indisputably  shows  the  right  of  appellant 
to  a  judgment  in  his  favor  (Wright  agt.  Hunter,  46  N.  Y., 
409 ;  Sands  agt.  Crooke,  46  jy.  Y.,  569  ;  Wagner  agt.  II.  R.  R., 
70  N.  Y.,  615). 

There  is  a  long  line  of  decisions  of  the  court  of  appeals 
holding  that  the  mere  jurisdiction  to  entertain  an  appeal  from 
an  order  granting  a  new  trial  did  not  impose  on  that  court  the 
duty  of  weighing  conflicting  evidence  (See  Hoyt  agt.  Sheldon, 
19  N.  Y.,  207 ;  Mutter  agt.  Schuyler,  20  N.  Y.,  522 ;  Young 
agt.  Davis,  30  N.  Y.,  134). 

I  think  the  same  effect  must  be  given  to  the  acts  of  1874 
and  1875  as  was  given  to  section  11  of  the  Code  of  Procedure, 
and  that  the  court  of  common  pleas  which,  with  respect  to 
the  marine  court,  is  the  court  of  last  resort,  cannot,  with  pro- 
priety, examine  the  testimony  taken  at  the  trial  for  the  pur- 
pose of  determining  whether  the  general  term  or  the  jury 
was  right  in  its  weighing  of  the  evidence.  Whether  under 
the  present  state  of  the  law  it  is  competent  for  this  court  to 
review  the  facts  on  an  appeal  from  an  order  of  the  marine 
court,  granting  a  new  trial,  where  the  action  has  been  tried 
before  a  single  judge  or  a  referee,  it  is  not  now  necessary  to 
determine.  If  this  court  cannot  review  the  order  appealed 
from,  and  I  think  it  clear  that  it  cannot,  if,  as  the  appellant 
contends,  a  new  trial  was  granted  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence,  it  becomes  important 
to  determine  what  disposition  should  be  made  of  this  case. 
It  appears  that  the  respondent  took  exceptions  which  were 
properly  included  in  the  case.  One  at  least  of  those  excep- 
tions seems  to  me  to  be  good.  The  general  denM  pleaded  by 
the  defendant  put  the  plaintiff  to  her  proofs.  There  was  a 
direct  conflict  between  the  plaintiff  and  the  defendant  as  to 
the  rate  of  wages  to  be  paid,  the  plaintiff  claimed  twenty-five 
dollars  per  month  and  the  defendant  insisting  that  sixteen 
dollars  per  month  was  the  amount  agreed  upon.  Under  the 
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circumstances  the  justice  at  the  trial  told  the  jury  that  the 
burden  of  proof  was  on  the  defendant  and  that  the  plaintiff's 
claim  was  admitted.  To  that  instruction  the  defendant's 
counsel  excepted.  That  the  instruction  was  wrong  and  that 
it  must  have  prejudiced  the  defendant's  case  is  obvious.  For 
that  error  of  the  judge  at  the  trial  the  general  term  may  very 
properly  have  reversed  the  judgment  and  ordered  a  new  trial. 
The  exception  to  that  instruction  having  been  well  taken,  I 
think  absolute  judgment  should  be  rendered  against  the  plain- 
tiff (East  River  Bank  agt.  Kennedy,  4  Keyes,  279 ;  Sands 
agt.  Crookc,  46  N.  Y.,  279 ;  Gobi  agt.  Haifield,  46  N.  Y., 
537,  538). 

Order  affirmed  and  judgment  absolute  againt  the  plaintiff. 

Chief  justice  DALY  concurred. 

A  motion  was  thereupon  made  at  the  next  general  term, 
January,  1879,  to  modify  this  decision. 

George  F.  Langbein,  for  the  motion,  made  and  argued  the 
following  points  : 

I.  If  the  court  of  common  pleas  has  not  now  power  by  law 
to  review  the  facts  on  an  appeal  from  an  order  of  the  general 
term  of  the  marine  court  reversing  a  judgment  trial  by  court 
and  jury  and  granting  a  new  trial  the  court  of  common  pleas 
had  no  power  to  render  judgment  absolute  against  the  plaintiff, 
and  it  should  have  dismissed  the  appeal.  This  is  the  practice 
and  was  done  in  all  the  cases  cited  in  the  opinion  of  the  court 
(  Wright  agt.  Hunter,  46  JV.  Y.,  409  ;  Sands  agt.  Crooke,  id., 
569 ;  Wagner  agt.  II.  R.  R.,  20  id.,  615). 

Each  of  these  cases  were  appeals  to  the  court  of  appeals, 
and  the  court  dismissed  the  appeal  and  left  the  plaintiff  to  the 
new  trial  so  that  justice  might  be  done,  unless  there  was  some 
point  of  law  raised  by  the  exceptions  which  was  necessarily 
fatal  to  the  plaintiff's  cause  of  action. 

In  the  case  of  Sands  agt.  Crooke  (46  N.  Y.,  564)  the  court 
of  appeals  so  held,  after  holding  that  if  the  general  term  of 
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the  court  below  granted  a  new  trial  upon  the  evidence,  its 
decision  was  not  reviewable  in  that  court,  they  examined  the 
exceptions  to  see  if  the  appeal  should  be  dismissed  or  the  order 
affirmed  and  the  plaintiffs  subjected  to  an  absolute  judgment 
against  them.  They  then  examined  the  exception  whether 
the  agreement  sued  upon  was  void  for  want  of  consideration, 
they  found  it  was  not,  dismissed  the  appeal  and  left  the  plain- 
tiffs to  a  new  trial. 

II.  The  court  of  common  pleas,  after  holding  they  had  no 
power  to  review  the  evidence,  took  up  one  of  the  exceptions 
to  a  refusal  to  a  request  to  charge,  and  holding  this  exception 
well  taken  affirmed  the  order  and  rendered  judgment  absolute 
against  the  plaintiff ! 

a.  With  great  respect  there  is  no  justice  or  reason  in  such 
action.     If  the  justice  below  made  an  error  in  the  conduct  of 
the  trial  which  is  not  fatal  to  the  plaintiff's  cause  of  action, 
why  should  she  not  be  allowed  her  new  trial  ? 

b.  ISTo  reason  is  given,  and  it  is  hard  to  imagine  any,  for 
rendering  judgment  absolute  against  the  plaintiff.     Even  if 
this  was  a  case  where  the  court  had  a  right  to  exercise  such  a 
power  the  power  is  discretionary.     The  court  may  do  so,  and 
it  has  no  right  to  exercise  the  power  arbitrarily.     Some  facts 
or  reason  must  exist  in  justice  to  cut  off  the  plaintiff  from 
her  new  trial  and  to  deprive  her  from  all  remedy  to  obtain 
what  a  court  and  jury  once  said  was  her  right. 

c.  Any  other  construction  of  section  43,  subdivision  2,  Laws 
of  1875,  chapter  479  of  the  marine  court  act,  is  against  all 
reason  as  applicable  to  an  inferior  court  where  there  is  less 
learning  and  ability  and  mistakes  are  more  likely  to  occur. 
It  is  the  court  where  poor  people  mostly  sue,  and  they  should 
not  be  treated  with  such  harsh  severity  of  construction. 

d.  No  case  has  yet  been  reported  in  the  books  upon  the 
construction  of  this  section,  and  lawyers  and  clients,  there- 
fore, should  not  be  charged  strictly  with  it  against  them. 
Especially  in  this  case  a  proper  examination  of  the  evidence 
will  show  that  this  is  not  a  case  where  severity  should  be 
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exercised  against  the  plaintiff.  On  the  contrary,  this  is  a 
case  where  the  plaintiff  is  right  upon  the  merits,  and  justice 
requires  mildness  and  leniency  in  the  exercise  of  the  forms 
and  practice  of  the  law. 

e.  It  must  be  remembered  that  this  section  forty-three  can- 
not be  construed  in  analogy  to  section  11  of  the  Code  of 
Procedure  in  force  when  the  act  of  1875,  section  forty-three 
was  passed.  An  appeal  to  the  court  of  appeals  could  not  be 
taken  unless  "  the  notice  of  appeal  contained  an  assent  on  the 
part  of  the  appellant  that  if  the  order  be  affirmed  judgment 
absolute  shall  be  rendered  against  the  appellant." 

If  the  same  provision  had  existed  in  section  forty-three  on 
this  appeal,  from  the  marine  court,  perhaps  the  plaintiff  would 
not  have  appealed,  but  would  have  rested  content  to  take  her 
new  trial. 

No  such,  or  other,  stipulation  was  given  in  this  case  and 
none  was  implied  in  law.  The  court  "  may  "  render  judg- 
ment absolute  if  it  finds  no  error  was  committed  in  granting 
the  new  trial.  "We  say  this  means  error  affecting  the  cause 
of  action,  so  that  a  new  trial  would  be  useless,  as  is  the  prac- 
tice and  justice  of  the  court  of  appeals.  (  The  court  of  com- 
mon pleas  should  not  adopt  sharper  or  severer,  measures  than 
the  court  of  appeals.)  Again  no  reason  exists,  in  common 
sense  or  logic,  to  deprive  the  plaintiff  of  her  new  trial,  simply 
because  she  appealed  to  the  court  of  common  pleas.  With 
great  respect,  there  is-  no  justice,  logic  or  reason  in  the  dispo- 
sition of  this  case  by  the  court.  It  says  we  cannot  review  the 
evidence  on  this  appeal  therefore  the  plaintiff  cannot  have 
the  new  trial,  but  we  must  render  judgment  absolutely  against 
her ;  we  have  examined  one  of  the  exceptions  to  the  refusal 
of  the  court  to  charge  the  jury,  and  the  exception  is  good, 
the  judge  committed  an  error,  this  was  not  fatal  to  the  plain- 
tiff's cause  of  action  at.  all,  and  upon  a  new  trial  the  error 
could  be  avoided,  ergo,  we  do  not  give  the  plaintiff  the  new 
trial  as  granted  by  the  general  term  of  the  marine  court,  but 
we  render  judgment  absolute  against  her. 
VOL.  LVI  55 
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What  just  reason  actuated  the  court  in  rendering  judgment 
absolute  against  the  plaintiff  ?  Because  she  appealed  from  an 
order  granting  a  new  trial,  and  the  statute  says,  the  court 
may  render  judgment  absolute  if  it  finds  no  error  was  com- 
mitted. Would  it  not  be  an  arbitrary  exercise  of  power  to 
render  judgment  absolute  upon  these  grounds  when  the  plain- 
tiff's case  is  meritorious ;  when  she  has  a  good  and  just 
cause  of  action ;  when  a  jury  said  she  had  been  deprived 
of  money  loaned  and  her  wages  by  her  employer  ?  Wherein 
is  the  right  or  justice  in  not  placing  her  where  she  was  before 
the  appeal  ? 

We  appeal  to  the  conscience  of  the  court  on  behalf  of  the 
plaintiff  (See  Griffin  agt.  Marquardt,  17  N.  Y.,  28). 

III.  It  was  always  understood  that  the  court  of  common 
pleas  was  the^  court  of  review  on  the  facts  and  the  law  on 
appeals  from  the  marine  and  district  courts,  so  that  these 
courts  had  some  supervising  power  over  them  on  the  decision 
of  facts. 

It  is  in  analogy  to  the  surrogate's  court  and  the  supreme 
court  general  term.  The  latter  reviews  the  facts  decided  by 
the  surrogate.  The  whole  case  comes  up  for  review,  having 
regard  only  that  the  surrogate  had  the  witnesses  actually 
before  him. 

If  the  marine  court  general  term  reversed  on  the  facts  then 
the  common  pleas  general  term  has  a  right  to  examine  into 
the  correctness  and  fairness  of  the  decision,  for  that  opens  for 
consideration  whether  the  judges  of  the  general  term  were 
right  in  holding  that  the  jury  did  not  weigh  the  evidence 
properly,  or  were  influenced  by  prejudice,  passion  or  mistake, 
and,  therefore,  erred  on  questions  of  fact  (Bebee  agt.  Mead, 
33  N.  Y.,  587 ;  Peterson  agt.  Rawson,  34  id.,  370 ;  Smith 
agt.  jEtna  Life  Ins.  Co.,  49  id.,  211). 

2d.  But  as  the  judges  of  the  general  term  did  not  give  any 
reason  for  their  reversal,  nor  state  that  they  reversed  the  same 
on  questions  of  fact,  and  simply  reversed  the  judgment  and 
ordered  a  new  trial,  it  is  not  to  be  deemed  to  have  been 
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reversed  on  questions  of  fact  but  upon  questions  of  law  only. 
Therefore  the  facts  stand,  and  remain  as  found  by  the  jury, 
and  the  only  question  is,  was  a  substantial  error  committed 
upon  the  trial  ? 

The  court  fell  into  an  error,  as  appears  from  the  latter  part 
of  the  opinion,  as  to  the  exception  to  the  refusal  to  charge. 
The  position  of  the  parties  as  to  the  issues  raised  by  the  plead- 
ings was  changed  during  the  trial.  It  became  a  question  of 
payment  by  the  defendant  of  the  money  advanced  and  the 
wages  to  the  plaintiff.  The  question  of  the  rate  of  wages  no 
longer  became  important.  The  defendant  claimed  that  she 
had  paid  plaintiff  in  full,  and  this  became  the  main  issue. 
The  defendant  had  the  affirmative  of  this  issue  and  the  judge's 
charge  was  right. 

There  should  be  a*reargument ;  at  all  events  the  judgment 
should  now  be  modified  so  as  to  allow  the  new  trial  granted 
by  the  marine  court  and  the  plaintiff  put  where  she  was,  or 
permission  given  to  go  to  the  court  of  appeals  as  to  this  new 
law  of  the  power  of  the  court  of  common  pleas  on  such  appeals. 
Some  relief  should  be  given  plaintiff  so  that  justice  may  be 
done. 

Ricliard  M.  Henry,  for  defendant  in  opposition,  con- 
tended, I.  That  plaintiff  had  been  granted  the  extraordinary 
favor  of  having  her  appeal  heard  on  the  merits  without 
printing  or  serving  the  case  and  exceptions  on  appeal,  and 
should  not  now  have  any  further  favors  granted  by  the 
court.  II.  That  section  43,  subdivision  2,  chapter  479,  Laws 
of  1875,  gave  the  court  of  common  pleas  the  power  to  render 
judgment  absolute  against  the  appellant.  The  plaintiff  took 
the  risk  of  appealing  instead  of  a  new  trial,  and  judgment  abso- 
lute being  rendered  against  her  she  could  not  now  complain. 

The  following  decision  was  filed  by  the  general  term,  in 
open  court,  February  3,  1879  : 
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VAN  BRUNT,  J, —  As  the  papers  upon  the  appeal  show  that 
the  general  term  of  the  marine  court  may  have  reversed  the 
judgment  of  the  trial  term  for  error  of  fact  and  not  from 
error  of  law,  no  reargument  of  the  appeal  can  possibly  be 
necessary  as  this  court  cannot  consider  the  appeal  upon  its 
merits.  As  has  been  shown  by  the  opinion  of  Mr.  justice  VAN 
HOESEN  already  delivered  in  this  case,  the  statutes  regulating 
appeals  from  the  general  term  of  the  marine  court  to  this  court, 
entirely  assimilate  the  practice  upon  such  appeals  to  that  govern- 
ing appeals  to  the  court  of  appeals.  The  practice  in  that  court 
is  distinctly  laid  down,  that  appeals  must  be  dismissed  where  it 
appears  by  the  return  that  questions  of  fact  were  legitimately 
before  the  general  term,  and  that  the  evidence  was  such  that 
the  court  may  have  reversed  the  judgment  on  the  facts.  This 
rule  was  laid  down  at  the  present  genera!  term  of  this  court  in 
the  case  of  Fay  agt.  Hazeltine^  where  the  court  dismissed  the 
appeal  upon  the  ground  that  the  reversal  of  the  judgment  of 
the  general  term  of  the  marine  court,  may  have^  been  upon 
questions  of  fact  which  conclusion  was  arrived  at  with  great 
reluctance,  as  such  dismissal  worked  a  great  hardship  upon  the 
plaintiffs,  and  the  court  thought  that  there  was  a  fair  conflict 
of  testimony  upon  which  the  verdict  of  a  jury  should  have 
been  final.  I  do  not  think,  in  the  case  at  bar,  however,  that 
the  judgment  should  have  been  affirmed,  but  that  the  appeal 
should  have  been  dismissed,  and  the  plaintiff  remitted  to  her 
new  trial. 

The  order  of  the  general  term  should  be  modified  accord- 
ingly. 

C.  P.  DALY,  Ch.  J.,  and  LARKEMOBE,  J.,  concurred. 
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SUPREME  COURT. 
PHILLIP  SCHANCK  agt.  WILLIAM  J.  CONOVER. 

Supplementary  proceedings  • — provisions  of  Rule  25  do  not  apply — when 
order  for  examination  lapses  or  is  discontinued. 

The  provisions  of  Rule  25  that  "whenever  an  application  is  made  ex  parte 
for  an  order  the  affidavit  shall  state%  whether  any  previous  application 
has  been  made  for  such  order,  and  if  made  to  what  court  or  judge,  and 
what  order  or  decision  was  made  thereon,"  was  not  intended  to  apply 
to  orders  in  supplementary  proceedings  ;  or  if  intended  to  apply  to 
them  such  intent  is  inoperative. 

On  motion  to  set  aside  an  order  for  the  examination  of  a  third  party  on 
proceedings  supplementary  to  execution,  it  appeared  by  the  affidavit 
on  which  such  motion  was  based,  that,  upon  an  affidavit  showing  the 
necessary  facts  two  orders  had  previously  been  made  by  a  county  judge 
that  the  same  party  appear  before  a  referee  to  be  examined  as  to  the 
•  same  matters  in  October,  1878,  and  the  hearing  of  one  had  been 
adjourned  to  November  second,  said  party  had  not  been  examined 
under  either  of  said  orders,  nor  had  either  been  continued  by  adjourn- 
ment after  that  date.  No  formal  discontinuance  of  proceedings  has 
been  made  or  notice  of  discontinuance  given: 

Held,  that  upon  the  failure  of  the  party  to  appear  at  the  adjourned  day 
the  plaintiff  had  the  right  to  continue  the  same  proceedings  before  the 
county  judge  by  another  order  from  him  in  continuation  of  such  pro- 
ceedings, or  he  might  elect  to  commence  new  proceedings  by  an  order, 
de  now,  from  the  same  or  another  judge,  and  that  such  election  was 
an  abandonment  of  the  former  proceedings  and  a  new  order  would  be 
valid. 

Special  Term,  November,  1878. 

MOTION  to  set  aside  an  order  for  the  examination  of  a  third 
party  on  proceedings  supplementary  to  execution. 

W.  S.  Hulibell,  for  motion. 
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C.  E.  Yale  and  D.  L.  Johnston,  of  counsel  for  plaintiff, 
opposed. 

ANGLE,  J. —  On  the  4th  of  November,  1878,  an  affidavit 
showing  the  issuing  and  return  of  an  execution  unsatisfied 
upon  the  judgment  against  the  defendant  herein ;  that  pro- 
ceedings supplementary  to  execution  were  pending  against  the 
defendant  under  section  292  of  the  Code,  and  that  Leander 
J.  Conover  had  property  of  the  defendant  and  was  indebted 
to  the  defendant  in  an  amount  exceeding  ten  dollars,  I  made 
an  order  requiring  said  Leander  to  appear  before  a  referee  on 
the  20th  day  of  November,  1878,  to  answer  concerning  the 
same.  This  motion  is  made  on  behalf  of  Leander  J.  Conover, 
to  set  aside  said  order. 

The  first  ground  of  the  motion  is,  that  the  affidavit  on  which 
the  order  was  granted  does  not,  as  required  by  Rule  25,  state 
whethei  any  previous  application  had  been  made  for  such 
order,  and  if  made,  to  what  judge,  and  what  order  or  decision 
was  made  thereon. 

This  rule  was  not  intended  to  apply  to  orders  in  supple- 
mentary proceedings,  or  if  intended  to  apply  to  them  such 
intent  is  inoperative  (3  Code  Rep.,  116  ;  14  Abb.  \_N.  £],  124, 
125 ;  55  N.  Y.,  524  ;  64  N.  F".,  120),  and  this  ground  for  the 
motion  must  be  overruled. 

The  other  ground  for  the  motion  is  upon  facts .  appearing 
by  the  affidavit,  which  are  that,  upon  an  affidavit  showing 
the  necessary  facts,  two  orders  had  previously  been  made  by 
special  county  judge  HULLETT,  that  said  Leander  Conover 
appear  before  a  referee  to  be  examined  as  to  the  same  matters, 
in  October  1878,  and  the  hearing  of  one  which  had  been 
adjourned  to  the  second  November ;  said  Conover  had  not  been 
examined  under  either  of  said  orders,  nor  had  either  been  con- 
tinued by  adjournment  after  that  date.  No  formal  discon- 
tinuance of  proceedings  has  been  made  or  notice  of  discon- 
tinuance given. 

It  is  claimed  by  counsel  for  Leander  J.  Conover,  that  these 
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proceedings  under  the  orders  of  judge  HULLETT  are  yet 
pending  and  that  the  order  granted  by  me  is  irregular. 
Counsel  have  argued  the  motion  as  though  the  decisions  under 
section  292  were  applicable  to  section  294,  and  I  shall  examine 
this  question,  assuming  the  authority  of  such  decisions  to 
this  motion.  The  cases  sustaining  t^ie  motion  are  :  Allen  agt. 
Starring  (26  How.,  57) ;  Burkway  agt.  Brien  (37  How.,  270) ; 
Underwood  agt.  Sutdiffe  (10  Hun,  453) ;  Stanley  agt.  Lovett 
(15  Hun,  412). 

On  the  other  side,  and  as  showing  that  the  orders  of  judge 
HULLETT  had  lapsed  or  been  discontinued,  are :  Thomas  agt. 
Kircher  (15  Abb.  [N.  &],  342) ;  Gaylord  agt.  Jones  (7  Hun, 
480) ;  /Squire  agt.  Young  (1  Bosw.,  690,  distinguished  in  54 
How.,  89) ;  Edmonston  agt.  McLoud  (16  N.  Y.,  543) ;  Ballon 
agt.  Boland  (14  Hun,  355).  I  shall  not  critically  examine 
these  cases  to  see  if  they  can  be  reconciled  or  to  determine 
which  are  paramount,  but  hold  that,  upon  the  failure  of 
Conover  to  appear  at  the  adjourned  day,  the  plaintiff  had  the 
right  to  continue  the  same  proceedings  commenced  before 
judge  HULLETT  by  another  order  from  him  in  continuation  of 
such  proceedings ;  or,  he  might  elect  to  commence  new  pro- 
ceedings by  an  order,  de  novo,  from  the  same  or  another 
judge,  and  that  such  election  was  an  abandonment  of  the 
former  proceedings,  and  the  new  order  is  valid.  The  motion 
is  denied,  but  such  is  the  confusion  in  the  cases  that  it  is  with- 
out costs. 
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N.  Y.  SUPERIOR  COURT. 

THE   MUTUAL   LIFE   INSURANCE   COMPANY   agt.  THOMAS  A. 
DAVIES  impleaded  with  others. 

Principal  and  surety  —  request  of  creditor  to  prosecute  —  Forbearance  —  when 
surety  not  relieved  —  Notice  to  corporation. 

A  creditor  is  under  an  equitable  obligation  to  obtain  payment  from  the 
principal  debtor,  and  the  surety  can,  by  a  proper  request,  compel  the 
creditor  to  proceed  to  recover  the  debt,  and  his  neglect  to  do  so  will 
exonerate  the  surety, 

But  in  order  to  work  such  result  the  request  to  prosecute  must  be  full  and 
explicit  and  accompanied  by  no  conditions. 

Thus  where  a  mortgagor  who  had,  through  an  assumption  of  the  mort- 
gage debt  by  others,  become,  in  equity,  surety  as  to  them,  called  upon  a 
clerk  in  the  employment  of  the  mortgagee  (a  corporation)  and  requested 
that  the  mortgage  should  be  foreclosed  if  taxes  and  assessments  were 
allowed  to  accumulale  and  should  be  in  arrear: 

Held,  that  this  did  not  amount  to  a  full  and  explicit  request  to  foreclose 
the  mortgage. 

When  it  is  sought  to  charge  a  corporation  with  notice  to,  or  with  acts  or 
omissions  of,  its  agents,  it  must  appear  that  the  notice  was  communicated 
to,  or  that  the  act  or  omission  proceeded  from,  a  person  in  the  employ- 
ment of  the  corporation  charged  with  some  duty  in  the  premises. 

A  mere  forbearance  to  collect  a  debt  will  not  discharge  a  surety.  A  cred- 
itor may  refrain  from  taking  proceedings,  or  abandon  those  he  has 
commenced,  provided  he  discharges  no  lien  without  releasing  a  surety. 

General  Term,  May,  1878. 

Before,  SEDGWICK,  VAN  YOEST  and  SPEIE,  JJ. 

THE  defendant  Davies,  made  a  mortgage  to  the  plaintiffs,  in 
1869,  to  secure  the  payment  of  $44,000,  on  the  first  of  June, 
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1870,  with  semi-annual  interest.  The  mortgage  covered  lots 
in  the  city  of  New  York,  owned  by  Davies. 

The  mortgagor,  subsequently  to  the  execution  of  the  mort- 
gage, and  during  the  same  month  in  which  it  was  made,  con- 
veyed the  mortgaged  premises  to  the  defendant  Cudlip.  By 
the  terms  of  the  conveyance  to  him,  Cudlip  assumed  the  pay- 
ment of  the  mortgage. 

The  plaintiff  was  advised  by  Davies  of  his  conveyance  to 
Cudlip  and  of  his  assumption  of  the  mortgage.  Cudlip.  on 
the  15th  July,  1871,  conveyed  the  premises  to  John  Adriance, 
subject  to  the  mortgage,  which  he  agreed  to  pay.  Adriance 
died  in  November,  1874,  but  previous  to  his  death  he  con- 
veyed the  premises  to  Nathaniel  Jar  vis,  Jr.,  and  others,  in 
trust  for  certain  purposes. 

The  mortgage  being  unpaid,  this  action  was  commenced  in 
April,  1876,  for  its  foreclosure. 

The  complaint  demands  judgment  against  the  defendant 
Davies,  personally,  for  any  deficiencies  which  might  arise  on 
the  sales  of  the  mortgaged  premises.  The  defendant  Davies, 
by  his  answer,  avers  that  the  plaintiff,  without  his  knowledge 
or  consent,  several  times  extended  the  payment  of  the  bond 
accompanying  the  mortgage,  and  bound  itself  not  to  fore- 
close the  same  for  a  specific  time,  and  that  by  reason  of  such 
extensions,  he  is  released  from  all  liability,  on  account  of  the 
mortgage. 

He  claims,  also,  to  be  released,  by  the  neglect  of  the  plain- 
tiff to  foreclose  the  mortgage,  he  having  as  he  claims  called 
upon  the  plaintiff  in  December,  1874,  to  ascertain  whether 
there  were  any  taxes  and  assessments  unpaid  upon  the  premi- 
ses, with  the  object  of  having  the  mortgage  foreclosed  if  such 
taxes  and  assessments  were  in  arrear,  and  was  then,  as  he 
claims,  informed  by  the  agent  of  the  plaintiff,  that  there  were 
no  unpaid  taxes  and  assessments. 

He  alleges  that  the  company  well  knew,  at  the  time  of  his 
application  for  information  as  to  taxes  and  assessments,  that 
his  object  was  to  procure  thfe  immediate  foueclosure  of  the 
VOL.  LVI  56 
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mortgage,  in  case  any  taxes  and  assessments  were  remaining 
unpaid,  and  protect  himself  from  .any  depreciation  in  the 
value  of  the  lands. 

He  claims  that,  at  the  time  he  was  so  advised  that  there 
were  no  taxes  or  assessments  unpaid,  there  was  in  fact  a  large 
amount  of  taxes  and  assessments  outstanding  unpaid,  and  that 
the  plaintiff  well  knew  at  the  time  that  such  taxes  and  assess- 
ments were  liens  upon  the  premises.  Defendant  further  in 
his  answer  urges,  that  up  to  and  within  a  reasonable  time 
after  July,  1875,  the  mortgaged  premises  were  worth,  and 
could  have  been  sold  for  more  than  enough  to  have  paid  the 
mortgage,  and  all  other  claims  against,  and  liens  upon  the 
premises. 

The  action  was  tried  at  special  term,  and  a  judgment  of 
foreclosure  was  rendered,  the  defendant  Davies  being  adjudged 
to  pay  any  deficiency  remaining  after  the  application  of  the 
proceeds  of  the  sale,  according  to  the  directions  of  the  decree. 
The  deficiency  amounted  to  $22,896.63. 

The  defendant  Davies,  appeals  from  so  much  of  the  judg- 
ment as  holds  him  for  the  deficiency,  and  also  from  the  decree 
itself. 

Edmund  Coffin,  for  appellant. 
Herbert  B.  Turner,  for  respondent 

By  the  Court,  YAN  YORST,  J.  —  The  conveyance  of  the 
land  by  the  defendant  Davies  to  Oudlip,  and  the  agreement  by 
the  latter  to  assume  and  pay  the  mortgage,  created  the  rela- 
tion of  principal  and  surety  between  them.  The  effect  of 
this  transaction  was,  in  equity,  to  make  the  land  the  primary 
fund  for  the  payment  of  the  mortgage  debt,  and  to  place 
Davies  in  the  attitude  of  surety  only,  thereafter  (Johnson  agt. 
ZAnk,  51  N.  .F.,.333 ;  Jumel  agt.  Jumel,  7  Paige,  594). 

The  subsequent  conveyance  from  Cudlip  to  Adriance, 
although  the  latter  also  assumed  the  payment  of  the  mortgage, 
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did  not  affect  Davies'  relation  as  surety.  It  gave  him  the  addi- 
tional advantage  of  the  agreement  of  Adriance.  This  being 
the  relation  between  Davies  and  the  grantees  of  the  premises, 
of  which  plaintiff  had  notice,  although  Davies  still  remained 
liable  on  the  bond  accompanying  the  mortgage,  yet  the  plain- 
tiff was  bound  in  its  dealings  with  the  grantees  and  others, 
in  regard  to  the  mortgage  debt,  to  do  nothing  to  the  injury  of 
Davies  as  surety. 

A  surety  has  a  right  to  request  the  creditor  to  proceed  with- 
out delay  in  the  collection  of  the  debt,  and  if  the  creditor, 
notwithstanding  such  request,  neglects  to  proceed,  and  the 
recovery  of  the  debt  thereafter  has  become  by  such  delay 
impossible,  the  surety  would  be  discharged.  Or  should  it 
appear  that  the  creditor's  means  of  recovery  have  been  by 
delay,  after  such  request,  only  partially  impaired,  then  his 
obligation  against  the  surety  is  impaired  to  the  extent  of  the 
loss  only  (Pain  agt.  Packard,  13  John.,  174;  King  agt. 
Baldwin,  2  John.  Chy.,  554 ;  S.  C.,  17  John.,  384 ;  Warren 
agt.  Beardsley,  8  Wend.,  194 ;  Ilerrick  agt.  Borst,  4  Hill, 
650 ;  Cole/rove  agt.  Tollman,  67  N.  Y.,  95). 

The  reason  for  this  conclusion  being  that  the  creditor  is 
under  an  "equitable  obligation"  to  obtain  payment  from  the 
principal  debtor,  and  the  surety  can  by  a  "full  and  explicit 
request "  compel  the  creditor  to  proceed  to  recover  the  debt, 
and  his  refusal  to  do  so  will  exonerate  the  surety  (King  agt. 
Baldwin,  supra). 

The  learned  judge,  before  whom  the  trial  was  had,  was 
requested  by  the  defendant's  counsel  to  find  in  substance  as 
facts,  that  in  November,  or  December  1874,  the  defendant 
Davies,  at  the  plaintiff's  office,  informed  William  G.  Davies 
(who  was  attached  to  the  law  department  of  the  plaintiff's 
business)  that  he  was  anxious  about  the  value  of  the  security 
and  desired  to  have  the  mortgage  foreclosed  if  any  taxes  or 
assessments  upon  the  premises  were  unpaid.  That  thereupon 
William  G.  Davies  made  an  examination  of  the  books  and 
papers  of  the  company  and  assured  the  defendant  that  there 
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were  no  taxes  or  assessments  unpaid,  or  interest  in  arrear. 
That  defendant  informed  William  G.  Davies,  that  if  any  taxes 
or  assessments  should  be  unpaid,  and  in  arrear,  he  wished 
the  mortgage  forthwith  foreclosed,  for  his  protection,  which 
William  G.  Davies,  thereupon,  and  at  several  times  thereafter, 
assured  him  should  be  done. 

The  learned  judge  declined  to  find  these  facts,  and  the 
defendant  excepted. 

We  have  examined  the  case  to  ascertain  whether  the  judge, 
before  whom  the  witnesses  were  examined,  was  justified  in 
refusing  to  find  the  facts  he  was  requested. 

From  such  examination  we  cannot  conclude  that  the  judge 
was  in  error  in  declining  to  find  any  portion  of  what  was 
requested  of  him  and  the  case  in  that  respect  may  well  rest 
upon  his  decision.  9 

William  G.  Davies,  who  is  a  nephew  of  the  defendant,  and 
who  was  frequently  consulted  by  him,  in  the  plaintiff's  offices, 
and  elsewhere,  in  respect  to  his  mortgages,  has  testified  that 
he  could  not  have  informed  the  defendant  that  there  was 
nothing  against  the  property,  when  interest  was  unpaid,  the 
December  interest  being  in  arrear,  and  that  the  entries  of  pay- 
ment of  interest  were  promptly  made  in  the  books.  That  the 
company's  books  did  not,  at  that  time,  show  what  taxes  or 
assessments  were  against  the  property.  That  he  had  not  the 
information  to  give  upon  that  subject.  That  he  might  have 
said  that  they  knew  of  none.  That  he  did  not  understand 
the  defendant  to  direct  or  request  that  the  mortgage  should 
be  foreclosed.  That  he  very  probably  made  a  remark  that  he 
wanted  it  done  if  taxes  and  assessments  accumulated. 

Conceding  that  the  plaintiff  requested  that  the  mortgage 
should  be  foreclosed  if  taxes  and  assessments  accumulated 
and  should  be  in  arrear,  does  that  amount  to  a  "full  and 
explicit "  request  to  the  plaintiff  to  foreclose  the  mortgage  ? 

The  request,  it  must  be  observed,  was  made  of  a  person, 
who,  under  the  evidence,  had  no  duty,  in  his  relations  to  the 
plaintiff,  in  that  direction. 
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The  president  and  finance  committee  of  the  plaintiff,  were 
the  persons  who  had  the  control  of  such  matters ;  they  directed 
the  foreclosure  of  the  company's  mortgages. 

The  person  of  whom  the  request  was  made  was  neither 
president,  nor  a  member  of  that  committee ;  he  had  no  author- 
ity to  direct  or  order  the  foreclosure  of  a  mortgage. 

When  a  request  of  this  nature  is  to  be  made  of  a  corpora- 
tion, to  be  effective  it  should  be  formally  made  and  communi- 
cated to  one  charged  with  the  subject.  This  is  the  more 
important  as  a  disregard  of  the  request  is  followed  by  a 
release  of  a  security.  In  large  corporations  there  must  needs 
be  a  systematic  distribution  of  duties  among  numerous  officers 
and  agents. 

And  persons  seeking  to-  charge  a  corporation  with  notice  to, 
or  with  acts  or  omissions  of  its  agents,  must  see  to  it  that  the 
notice  is  communicated  to,  or  that  the  act  or  omission  pro- 
ceeds from,  a  person  charged  with  a  duty  in  the  premises. 

By  way  of  illustration,  a  communication  made  to  the  dis- 
count clerk  of  a  bank  with  respect  to  matters  clearly  not 
under  his  control,  but  within  the  specific  duty  of  the  notary, 
paying  or  receiving  clerk,  could  not  well  be  considered  a  good 
notice  to  the  bank,  by  which  it  would  be  absolutely  bound. 
TV  hen  a  corporation  is  engaged  in  making  investments  of 
money,  the  duty  of  calling  in  loans  is  quite  as  important  as 
that  of  making  them.  The  decision,  in  each  instance,  must 
rest  in  responsible  hands.  The  plaintiff  intrusted  this  duty 
to  its  chief  officer  and-  principal  committee,  with  whom  the 
defendant,  who  was  not  a  stranger  to  the  plaintiff's  officers, 
should  have  formally  communicated,  and  especially  so,  as  his 
request  to  foreclose  was  conditional,  accompanied  with  the 
added  service,  care  and  judgment  with  respect  to  taxes  and 
assessments. 

But  again,  the  defendant  could  not,  through  a  notice  to  or 
request  of  William  G.  Davies,  cast  upon  the  plaintiff  the  duty 
of  watching  taxes  and  assessments  so  as  to  guard  against  their 
accumulation. 
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That  was  a  matter  about  which  the  defendant  might  him- 
self have  inquired,  as  his  interest  prompted,  at  the  proper 
municipal  offices  where  reliable  records  are  kept. 

The  evidence  shows  that  the  books  of  company  did  not, 
at  that  time,  disclose  what  taxes  and  assessments  were 
returned  against  the  property,  and  that  the  plaintiff  had,  in 
fact,  no  information  to  give  upon  that  subject,  and  could 
only  obtain  it  by  an  inquiry  at  offices,  equally  open  to  the 
defendant. 

The  person,  in  the  plaintiff's  employment,  with  whom  the 
defendant  communicated,  according  to  his  testimony,  was 
not  assigned  to  any  duty  of  the  nature  of  the  one  sought  to 
be  imposed  by  the  defendant.  He  was  the  assistant  to  the 
solicitor  of  the  company  in  its  law  department.  This  depart- 
ment examined  vouchers,  tKe  surrender  of  death  claims,  and 
had  the  supervision  of  all  litigated  business,  and  general 
direction  of  it.  He  had  no  right,  as  assistant  to  the  solicitor, 
to  order  the  foreclosure  of  a  mortgage  for  non-payment  of 
taxes. 

Had  William  G.  Davies,  therefore,  chosen  to  act  in  the  direc- 
tion requested,  it  must  have  been  for  the  defendant,  and  in 
his  interest,  and  for  his  omission,  if  any,  the  plaintiff  is  not 
liable: 

But  it  is  urged,  by  the  learned  counsel  for  the  defendant, 
that  the  plaintiff  extended,  for  a  time,  the  payment  of  the 
mortgage,  at  the  request  of  Mr.  Sage,  the  owner  of  a  subse- 
quent incumbrance. 

It  appears  that  the  plaintiff,  in  January,  1875,  was  about 
to  foreclose  the  mortgage,  and  had  placed  the  same  in  the 
hands  of  its  attorneys  for  that  purpose.  At  this  stage  Mr. 
Sage  came  forward  and  paid  the  interest  in  arrear  and  the 
expenses  of  the  preliminary  proceedings,  and  the  mortgage 
was  returned  by  the  attorneys  to  the  company.  Mr.  Sage,  in 
August  following,  paid  another  installment  of  interest  on  the 
mortgage. 

He  testified  that  he  was  desirous  of  getting  an  opportunity 
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to  investigate  the- value  of  the  property,  and  to  that  end  made 
these  payments. 

It  is  not  shown  that  any  agreement  was  made  to  extend  the 
payment  of  the  mortgage  for  a  day. 

The  plaintiff  simply  forbore  the  collection  of  the  debt 
which  was  due.  Howsoever  such  forbearance  of  the  credi- 
tors may  prejudice  the  surety  it  will  not,  of  itself,  have  the 
effect  to  discharge  him. 

A  naked  promise  to  forbear,  if  one  was  made,  would  work 
no  change  in  the  antecedent  relations  of  the  parties. 

The  distinction  between  an  agreement  to  give  time,  and 
time  given  inspection  of  an  agreement  is  important. 

A  creditor  may  refrain  from  taking  proceedings,  or  abandon 
those  he  has  commenced,  provided  he  releases  no  lien,  with- 
out discharging  a  surety  (2  Amer.  Leading  Cases  [Hare  & 
Wallace'],  notes  to  Pain  agt.  Packard,  and  King  agt.  Bald- 
win, pp.  390  -  394). 

There  is  nothing  to  show  that  the  plaintiff  was  restrained 
by  any  agreement,  for  any  length  of  time,  from  collecting  the 
mortgage,  and  the  defendant  could,  notwithstanding  the  pay- 
ment of  the  interest  in  arrear  by  Sage,  have  at  any  moment 
paid  the  debt,  and  have  been  subrogated  to  the  plaintiff's 
rights  and  remedies  under  the  mortgage  (Calvo  agt.  Davies, 
in  the  court  of  appeals,  per  ANDREWS,  J.). 

The  manuscript  opinion  in  that  case  has  been  handed  up 
with  the  papers. 

This  opinion  fully  recognizes  the  position  and  rights  of  the 
defendant  Davies,  as  surety,  upon  the  facts  appearing  as  above 
stated. 

The  judgment  for  a  deficiency  in  this  case  is  doubtless 
owing,  in  a  large  degree,  to  the  accumulated  taxes  and  assess- 
ments upon  the  premises,  which  were  by  the  judgment  of 
the  special  term  directed  to  be  paid  out  of  the  moneys  aris- 
ing on  the  sale  of  the  land. 

Some  of  these  assessments  accrued  as  early  as  the  year  1872, 
and  a  considerable  portion  of  the  whole  was  a  matter  of  record 
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in  the  proper  city  offices,  in  December,  187-4,  when  the  defend- 
ant had  the  interview  with  the  assistant  solicitor,  io  the  office 
of  the  company. 

However  unfortunate  the  result  may  prove  to  the  defend- 
ant, we  cannot  think  that  the  case  would  justify  this  court  in 
casting  upon  the  plaintiff  the  burden  of  paying  these  liens. 

If  the  plaintiff  was  at  all  at  fault  in  allowing  them  to  accu- 
mulate, through  its  forbearance  to  foreclose,  when  the  assess- 
ments'first  appeared,  the  defendant  is  not  wholly  free  from 
responsibility. 

If  the  existence  of  these  liens  depreciated  the  security  of 
the  mortgage,  and  furnished  a  reason  for  its  foreclosure,  the 
defendant,  whose  pecuniary  interest  in  the  matter  was  large, 
cruld  have  readily  acquired  a  knowledge  of  them,  and  by  a 
reasonable  and  explicit  r.equest  to  the  plaintiff,  could  have 
secured  himself  against  any  loss  whatever. 

We  fail  to  discover  any  error  in  the  proceedings  on  the 
trial  or  in  the  judgment. 

Judgment  affirmed  with  costs. 

SEDGWICK  and  SPEIR,  concurred. 
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SUPREME  COURT. 
OLIVER  C.  CHANDLER  agt.  THE  CITY  OF  FON  DU  LAC. 

Supplementary  proceedings  —  Action  against  foreign  corporation  —  order 
requiring  third  party  indebted  to  or  having  property  of  such  corporation  to 
pay  same  to  plaintiff  on  account  of  judgment —  Corporation  cannot  object 
to  order  —  Code  of  Procedure,  sections  294-297. 

Where  an  order  is  made,  under  section  297  of  the  Code  of  Procedure, 
directing  the  payment  by  a  third  person  of  money  belonging  to  the 
judgment  debtor,  the  latter  cannot  be  heard  to  object  to  such  order. 

In  an  action  against  a  foreign  corporation  whose  property  is  attached  under 
the  provisions  of  the  Code,  which  corporation  does  not  appear  therein,  an 
order  may  be  made  requiring  a  third  party  indebted  to  or  having  prop- 
erty of  such  corporation  and  attached  in  such  action  to  pay  the  same 
to  the  plaintiff  on  account  of  such  judgment. 

Special  Term,  January,  1879. 

MOTION  to  vacate  order  of  special  term,  made  under  section 
297  of  the  Code  of  Procedure,  directing  the  Merchants' 
National  Bank  to  pay  to  the  plaintiff  or  his  attorneys  certain 
sums  of  money  belonging  to  defendant,  on  deposit  with  said 
bank. 

The  action  is  brought  to  recover  the  sum  of  $1,400.  The 
plaintiff  in  the  action  is  not  a  resident  of  the  state  of  New 
York,  but  resides  in  the  state  of  Vermont.  The  summons 
was  served  upon  the  defendant,  a  foreign  corporation,  by  pub- 
lication, pursuant  to  an  order  obtained  for  that  purpose.  The 
defendant  has  not  appeared  herein,  and  judgment  was  entered 
in  favor  of  the  plaintiff  on  default  of  appearance  on  the  2d 
day  of  November,  1878,  for  the  sum  of  $2,878.64  as  appears 
VOL.  LVI  57 
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by  the  judgment  roll  filed  on  said  day  in  the  county  clerk's 
office.  On  or  about  the  4th  day  of  March,  1874:,  in  a  certain 
other  action  then  pending  in  the  supreme  court,  wherein  the 
plaintiff  herein  was  plaintiff,  and  the  defendant  herein  was 
defendant,  a  warrant  of  attachment  was  issued  and  levied  upon 
the  sum  of  $1,580,  moneys  of  this  defendant  then  deposited 
in  the  hands  of  the  Mechanics'  National  Bank. 

In  the  last-mentioned  action  the  plaintiff  sought  judgment 
against  the  defendant,  for  the  sum  of  $2,059.20,  this  defend- 
ant appeared  in  said  action,  and  answered,  and  for  a  long  time 
past  it  has  been  upon  the  calendar  awaiting  trial,  standing 
thereon  as  if  generally  reserved.  On  or  about  the  1st  day 
of  July,  1878,  a  warrant  of  attachment  was  issued  in  this 
action,  and  was  levied  by  the  sheriff  upon  all  moneys  or 
property  of  whatever  description,  the  property  of  the  defend- 
ant in  the  hands  of  the  said  Mechanics'  National  Bank.  The 
only  funds,  property  and  moneys  in  the  hands  of  the  bank, 
at  the  time,  belonging  to  defendant,  was  the  sum  of  $1,580, 
so  levied  on  under  the  first  attachment,  on  or  about  the  4th 
day  of  March,  1874.  On  or  about  the  13th  day  of  Novem- 
ber, 1878,  the  sheriff  served  upon  the  bank  a  notice  that  the 
attachment  in  said  action,  commenced  in  1874,  had  been  that 
day  withdrawn,  and  the  levy  on  said  moneys  released.  On 
14th  of  November,  1878,  upon  an  affidavit  of  plaintiff's 
attorneys,  setting  forth,  among  other  things,  the  entry  of  the 
judgment  herein,  the  filing  and  docketing  of  the  judgment 
roll,  and  that  an  execution  had  been  issued  against  the  prop- 
erty of  the  defendant,  which  execution  said  sheriff  then  still 
held  unreturned,  and  that  the  Mechanics'  National  Bank  had 
property  of  the  defendant,  to  wit,  the  sum  of  $1,580,  on 
deposit  to  its  credit,  an  order  was  made  by  hon.  A.  R.  LAW- 
RENCE for  the  examination  of  the  cashier  of  said  bank.  On 
such  examination  an  order  was  made  that  the  said  Mechanics' 
National  Bank  forthwith  pay  to  the  plaintiff,  or  to  his  attor- 
ney, to  be  applied  towards  the  satisfaction  of  the  judgment 
theretofore  rendered  therein,  the  sum  of  $1,580,  then  on 
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deposit,  to  the  credit  of  this  defendant,  which  were  and  are 
the  same  moneys  which  were  attached  under  and  in  pursu- 
ance of  said  first  warrant  of  attachment  of  March  4,  1874, 
and  said  other  attachment  issued  on  or  about  the  1st  day  of 
July,  1878. 

Fullerton,  Knox  &  Crosby,  for  defendant,  Chas.  P.  Crosby, 
of  counsel,  appeared  only  for  the  purpose  of  the  motion, 
cited  Schvringer  agt.  Hickdk  (53  N.  Y.,  280) ;  Barilett  agt. 
McNeill  (  60  N.  Y.,  53). 

Michael  H.  Cardoso,  for  plaintiffs,  cited  sections  294  and 
297  of  the  Code  of  Procedure ;  McBride  agt.  The  Fanners' 
Bank  of  Salem,  Ohio  (28  Barb.,  476) ;  Miller  agt.  Adams, 
(52  N.  Y.,  409,  415,  affirming,  7  Lansing,  131) ;  Gibson, 
Assignee,  agt.  Haggerty  (37  N.  Y.,  §55). 

BARRETT,  J.  —  The  judgment  was  but  quasi  in  rem.  It 
was  in  form  in  personam,  and  its  effect  was  simply  to  limit 
the  execution.  There  was  no  good  reason  why,  as  against  the 
defendant,  and  for  the  limited  amount,  the  judgment  should 
not  be  enforced  as  to  that  extent  in  personam  through  section 
294  of  the  Code  of  Procedure.  It  cannot  complain  so  long 
as  the  order  does  not  reach  beyond  the  property  attached.  It 
was  for  the  third  person  to  object  to  the  methods  adopted,  but 
they  submitted  to  the  jurisdiction. 

Motion  denied,  with  ten  dollars  costs,  and  stay  vacated. 
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N.  Y.  SUPEKIOK  COURT. 
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HARRIET  M.  GARNER  and  another  agt.  WILLIAM  E.  THORN 

and  others. 

Demurrer  to  complaint —  Entirety  of  a  cause  of  action  —  What  constitutes  a 
single  cause  of  action  as  distinguished  from  several  causes  of  action  —  Code 
of  Civil  Procedure,  section  484. 

The  general  rule  in  equity  pleading  is,  that  a  bill  may  be  filed  against 
several  persons  relative  to  matters  of  the  same  nature  forming  a  con- 
nected series  of  acts,  all  intended  to  defraud  and  injure  the  plaintiffs, 
and  in  which  all  the  defendants  were,  more  or  less,  concerned,  though 
not  guilty,  in  each  act. 

The  Code  has  not  essentially  altered  the  rules  of  equity  pleading  as  it 
regards  multif  ariousness. 

The  language  of  section  484  of  the  Code  of  Civil  Procedure  seems  to  be 
intended  to  apply  to  equitable  actions  which  frequently  embrace  compli- 
cated acts  and  transactions  relating  to  the  subject-matter  of  the  action 
which  it  would  be  desirable  to  settle  in  a  single  controversy,  and  should 
not  interfere  with  settled  doctrines  of  equitable  procedure,  pleadings, 
parties  and  remedies. 

In  the  case  of  the  maladministration  of  an  estate,  where  an  action  is 
brought  for  the  purpose  of  securing  and  protecting  a  trust,  the  com- 
plaint, after  stating  the  facts  necessary  to  show  the  origin  and  history 
of  the  trust,  sets  forth  the  legal  rights  of  the  plaintiffs  and  the  liabili- 
ties of  the  different  defendants  in  respect  to  the  trust  fund  and  acts  and 
malfeasance  of  the  defendant  T. ,  as  trustee,  and  that  he  is  chiefly  con- 
cerned to  promote  the  interest  of  G.  &  Co.,  instead  of  that  of  the  trust, 
and  it  concludes  with  a  prayer  for  relief  in  various  forms  adapted  to 
the  liability  set  forth  in  the  complaint : 

Held,  that  the  preservation  and  restoration  of  the  trust  fund  in  its  entirety 
is  the  subject-matter,  "the  cause  of  action,"  in  a  suit  brought  for  that 
purpose,  no  matter  how  many  acts  of  mismanagement  are  alleged,  nor 
how  many  parties,  strangers  to  each  other,  are  involved  in  the  posses- 
sion, or  claim  the  different  parts  of  the  estate. 

Held,  also,  that  although  it  appears  that  all  of  the  defendants  were  not 
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jointly  concerned  in  every  act  of  wrong,  there  are  a  series  of  acts  on 
the  part  of  the  persons  concerned  in  its  management,  and  produced  by 
the  same  fraudulent  intent,  which  contributed  to  the  injury  of  the 
plaintiffs.  The  several  matters  charged  are  not  so  distinct  and  uncon- 
nected as  to  render  the  joining  of  them  in  one  complaint  a  ground  of 
demurrer.  . 

The  issues  presented  in  the  complaint  are  not  such  as  are  required  to  be 
separately  tried  by  a  court  of  equity;  and  although  the  reliefs  growing 
out  of  the  bill  and  prayed  for  in  respect  to  the  several  defendants  are 
according  to  their  respective  liabilities,  it  is  still  but  one  subject-matter 
of  action. 

A  prayer  for  judgment  is  not  demurrable. 

Special  Term,  November,  1878. 

THE  action  is  brought  by  Harriet  II.  Gamer,  widow  of 
Thomas  Garner,  Jr.,  deceased,  and  her  daughter  Fanny  M. 
Gamer,  the  only  child  of  Harriet  H.  and  Thomas  Garner, 
Jr.,  for  the  purpose  of  securing  and  protecting  a  trust  of 
$1,000,000. 

A  concise  statement  of  the  complaint  is  important  to  show 
the  origin  and  history  vof  the  trust. 

Thomas  Garner,  Sr.,  by  a  bequest  in  his  will  gave  to  his 
son  Thomas  Garner,  Jr.,  the  sum  of  $1,000,000  to  be  paid 
to  him  within  eighteen  months  after  the  father's  death.  His 
son  William  T.  Garner  qualified  as  sole  executor,  and  by  the 
terms  of  the  trust  was  bound  to  make  payment  of  this  fund 
out  of  his  father's  estate,  which  was  estimated  at  more  than 
six  millions  of  dollars  at  the  time  of  his  death,  when  the  one 
million  of  dollars  was  locked  up  in  the  firm  of  Garner  &  Co., 
composed  of  William  T.  and  Thomas,  Jr.  After  the  expira- 
tion of  eighteen  months  and  before  the  legacy  had  been  paid 
Thomas  Garner,  Jr.,  died  leaving  to  his  wife  and  daughter, 
the  plaintiffs,  the  legacy  of  $1,000,000,  independent  of 
his  interest  in  the  firm,  and  appointed  his  brother  William 
T.  and  the  defendant  Thorn  executors  and  trustees.  They 
both  qualified  and  became  chargeable  with  the  responsibili- 
ties of  the  trust  to  collect  and  receive,  and  William,  as  execu- 
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tor  of  his  father's  will,  to  pay ;  but  instead  of  doing  so  the 
money  was  retained  in  the  firm  and  never  separated  from  the 
estate  of  his  brother  Thomas. 

When  Thomas,  Jr.,  died,  the  firm  was  carried  on  by  Wil- 
liam T.  and  the  defendant  Johnson,  and  the  former,  as  execu- 
tor of  his  father,  by  entries  in  the  firm's  books,  debited  the 
estate  of  his  father  and  credited  the  estate  of  his  brother  with 
the  amount  of  the  legacy  by  giving  to  himself  and  Thorn,  as 
trustees,  a  mortgage  of  $90,000  on  property  belonging  to  him 
in  Monroe  county,  and  procuring  the  Harmony  Mills  (a  manu- 
facturing company,  of  which  he  was  the  president  and  owner 
of  the  stock)  to  execute  another  bond  and  mortgage  for 
$710,000,  out  of  the  $990,000  to  himself  and  Thorn,  as  trus- 
tees of  his  brother's  estate,  and  charged  the  rest  as  payments, 
which,  according  to  the  allegations  of  the  complaint,  had  not 
been  made. 

This  is  alleged  to  be  an  improper  investment  of  trust  funds ; 
that  the  property  covered  by  the  first  mortgage  of  $90,000 
was  part  of  the  estate  of  Thomas  Garner,  Sr.,  and  acquired 
by  William  T.  as  residuary  devisee  under  his  father's  will ; 
that  the  Harmony  Mills  was  in  name  a  corporation,  but  owned 
by  Garner  &  Co.,  and  that  the  mortgage  thereon  was  not  law- 
fully executed,  and  that  both  pieces  of  property  were  subject 
to  two  mortgages  of  equal  amounts,  without  priority,  the  one 
over  the  other,  to  the  estate  of  Anna  Garner,  who,  by  the  will 
of  Thomas  Garner,  Sr.,  was  also  bequeathed  an  equal  legacy 
of  a  million  dollars ;  that  the  property  covered  by  the  mort- 
gages is  wholly  inadequate,  the  security  precarious  and  the 
whole  trust  fund  imperiled,  and  that  the  object  of  the  whole 
arrangement  was  not  to  take  care  of  the  trust,  but  to  appro- 
priate the  trust  money  for  the  use  of  Garner  &  Co. ;  that  the 
death  of  William  T.  Garner  left  the  whole  trust  property  and 
his  whole  estate,  including  the  million  dollars  of  the  trust 
fund,  in  the  hands  of  Johnson  as  surviving  partner,  subject 
to  the  perils  of  the  business,  under  a  will  by  which,  during 
the  lifetime  of  a  daughter  named,  the  business  is  to  be  carried 
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on  by  Johnson,  as  survivor,  and  by  the  executors,  Thorn,  Law- 
rence and  Johnson. 

The  complaint  then  sets  forth  the  legal  rights  of  the  plain- 
tiffs and  the  liabilities  of  the  different  defendants  in  respect 
to  the  trust  fund  and  acts  of  malfeasance  and  hostility  on  the 
part  of  the  defendant  Thorn  as  trustee,  and  that  he  is  chiefly 
concerned  to  promote  the  interest  of  Garner  &  Co.,  instead  of 
that  of  the  trust,  and  it  concludes  with  a  prayer  for  relief  in 
various  forms  adapted  to  the  liability  set  forth  in  the  complaint. 

Cole  &  Kingsford,  for  plaintiffs.  Joseph  H.  Choate,  of 
counsel. 

Marsh  &  Wallis,  for  defendants  Thorn  and  Harmony 
Mills.  Luther  It.  Marsh,  of  counsel. 

Homer  A.  Nelson,  for  defendants,  executors  of  Garner, 
i 

Nathaniel  S.  Smith,  for  defendant  S.  W.  Johnson. 

SPEIR,  J.  —  It  is  apparent,  from  the  foregoing  concise  state- 
ment of  the  complaint,  that  the  one  subject-matter  of  the 
action  is  the  trust,  and  the  cause  of  action  the  several  viola- 
tions and  misappropriations  of  which  it  has  been  the  subject. 

The  object  of  the  suit  is  a  legitimate  one,  and  peculiarly 
appeals  to  a  court  of  equity  to  accomplish  its  purpose.  If 
the  allegations  are  true,  and  as  such  they  are  to  be  taken  on 
this  demurrer,  this  is  an  unjustifiable  and  inexcusable  disre- 
gard of  the  plain  performance  of  a  duty  voluntarily  assumed 
by  executors  and  trustees,  and  a  willful  and  fraudulent  appro- 
priation by  them  and  the  other  defendants  of  funds  devoted, 
in  terms,  for  the  protection  and  support  of  the  beneficiaries 
of  the  trust.  It  is  clear  that  the  plaintiffs  are  entitled  to  the 
protection  and  relief  of  the  court.  The  only  question  here 
is,  whether  they  must  seek  it  by  separate  suits  against  each 
of  the  individuals  implicated  in  the  transactions,  or  whether 
they  are  at  liberty  to  bring  them  all  into  court  in  one  suit. 
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The  complaint  recites  but  one  connected  history  of  this 
trust  fund.  It  begins  with  its  origin  under  the  will  of  Thomas 
Gamer,  Sr.,.and  comes  down  in  one  unbroken  line  through 
the  various  trustees  and  other  defendants  to  the  present  time. 

Although  it  appears  that  all  of  the  defendants  were 'not 
jointly  concerned  in  every  act  of  wrong,  there  are  a  series  of 
acts  on  the  part  of  the  persons  concerned  in  its  management, 
and  produced  by  the  same  fraudulent  intent,  which  contributed 
to  the  injury  of  the  plaintiffs.  The  question  is,  whether  the 
several  matters  charged  are  so  distinct  and  unconnected  as  to 
render  the  joining  of  them  in  one  bill  a  ground  of  demurrer  ? 
Chancellor  KENT,  in  Brinkerhoff  agt.  Brown  (6  John.  Chan., 
139),  a  leading  case,  says,  after  citing  several  cases :  "  The 
principle  to  be  adduced  from  these  cases  is,  that  a  bill  against 
several  persons  must  relate  to  matters  of  the  same  nature  and 
having  a  connection  with  each  other,  and  in  which  all  the 
defendants  are,  more  or  less,  concerned,  though  their  rights  in 
respect  to  the  general  subject  of  the  case  may  be  distinct." 
Again,  he  says :  "  The  remedy  would,  of  course,  be  varied 
and  adapted  to  the  case  of  each  individual  defendant  if  the 
general  charge  of  fraud  should  be  established  ;  and  if  it  should 
only  be  established  in  part  as  against  some  of  the  defendants 
and  not  as  against  others,  the  decree  would  also  then  be 
adapted  to  the  proof.  I  do  not  see  that  this  circumstance 
can  create  any  difficulty  in  sustaining  the  bill.  It  is  cheapest 
and  best,  for  the  interest  of  all  parties,  that  the  subject  of  all 
the  fraud,  in  all  its  parts,  should  be  investigated  and  settled 
in  one  suit  (See,  also,  Fellows  agt.  Fellows,  4:  Cowen,  682  ; 
/Story's  Equity  Pleadings,  285,  285#,  286  and  286#,  and 
cases  cited}.  The  whole  doctrine  seems  to  be  summed  up  in 
section  539. 

The  general  rule  in  equity  pleading  being  thus  established 
it  follows  that  demurrers  of  this  kind  should  be  cautiously 
received.  The  pleader  in  every  complicated  case  embracing 
a  series  -of  fraudulent  transactions  among  various  defendants, 
intimately  and  more  remotely  connected  as  the  present  one, 
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must  find  much  difficulty  and  peril  attending  the  selection  of 
proper  parties. 

We  have  here  four  several  demurrers  interposed  to  the 
complaint,  in  substance  the  same,  specifying  nine  supposed 
different  causes  of  action.  It  is  now  well  settled  that  the 
Code  has  not  essentially  altered  the  rules  of  equity  pleading 
as  it  regards  multifariousness.  Indeed,  the  comprehensive, 
vague  and  uncertain  language  of  the  four  hundred  and  eighty- 
fourth  section  seems  to  be  intended  to  apply  to  equitable 
actions  which  frequently  embrace  complicated  acts  and  trans- 
actions relating  to  the  subject-matter  of  the  action  which  it 
would  be  desirable  to  settle  in  a  single  controversy  and  should 
not  interfere  with  settled  doctrines  of  equitable  procedure, 
pleadings,  parties  and  remedies  (Pomeroy  on  Remedies  and 
Remedial  Rights,  496  ;  Wyles  agt.  Suydam,  64  N.  Y.,  198). 

The  objection  is  taken  that  here  there  is  an  improper  join- 
der under  the  four  hundred  and  eighty-fourth  section  of  the 
Code.  The  objection  is  based  upon  the  fallacy  of  supposing 
that  the  cause  of  action  is  the  trust  fund,  whereas  the  cause 
of  action,  as  before  stated,  being  the  violations  and  misappro- 
priations of  the  trust,  it  is  plain  that  these  causes  arise  out  of 
transactions  connected  with  the  same  subject-matter  of  action, 
which  is  the  trust  itself.  The  error  consists,  I  think,  in  not 
clearly  distinguishing  the  question  of  proper  or  necessary 
parties  to  a  suit  in  equity  from  the  question  of  misjoinder  of 
causes  of  action,  and  of  confounding  the  distinct  prayers  for 
relief  with  distinct  causes  of  action.  An  attentive  reading  of 

O 

the  different  branches  of  the  prayer  for  judgment  and  the 
nine  supposed  different  causes  of  action  specified  in  the 
demurrer  will  show  that  the  real  grounds  of  demurrer  are 
founded  upon  the  several  grounds  for  relief.  The  latter  may 
be  wholly  omitted  in  the  complaint,  yet  the  plaintiffs  would 
be  entitled  to  such  relief  as  they  could  establish  upon  proper 
proofs  of  alleged  facts.  The  prayer  for  judgment  is  not 
denrarrable. 

Among  other  examples  the  counsel  takes  the  case  of  the 
VOL.  LVI  58 
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Harmony  Mills  as  being  improperly  joined  as  defendant. 
The  prayer  is,  that  by  an  interlocutory  judgment,  or  otherwise, 
it  may  be  compelled  to  execute  a  suitable  instrument  ratify- 
ing and  confirming  the  mortgage  of  $710,000,  and  that  the 
defendants  Johnson  and  Thorn  and  the  executors  and  trustees 
of  William  T.  Garner,  deceased,  as  stockholders,  may  be 
compelled  to  give  their  written  consent  thereto.  'It  appear- 
ing in  the  complaint  that  this  mortgage  was  executed,  with- 
out the  assent  of  the  stockholders,  by  the  trustees,  and  was 
intended  as  a  money  payment  of  the  trust  fund  on  the  books 
of  Garner  tfc  Co. ;  that  the  stock  of  the  corporation  was,  in 
fact,  nearly  all  owned  by  that  firm  and  is  wholly  an  insecure 
and  improper  investment,  and  constituted  as  it  stands,  a  secur- 
ity for  the  trust  money,  can  there  be  a  question  but  that  it  is 
a  proper  and  necessary  party  ;  and  that  a  separate  suit  is  not 
necessary  to  secure  the  relief  asked  for  in  the  bill  ?  It  is  true 
an  action  might  be  brought  against  the  firm  of  Garner  &  Co., 
or  against  the  estate  of  Thomas  Garner,  Sr.,  to  rescue  the 
trust  money  from  their  hands  and  correct  the  informality  in 
the  mortgage ;  but  a  court  of  equity,  in  view  of  the  conduct 
of  the  several  defendants  as  set  forth  in  the  complaint,  will 
not,  I  apprehend,  consent  to  any  measures  of  delay  or  unnec- 
essary expensive  litigation  whereby  the  whole  fund  may  be 
absolutely  squandered  and  lost  to  these  plaintiffs.  These 
statements  are  not  made  as  separate  and  distinct  causes  of 
action  against  the  several  defendants,  but  a  cause  of  action 
is  alleged,  by  which  they  are  all  affected,  and  in  respect  to 
which  they  are  necessary  parties. 

It  is  claimed  by  defendant's  counsel  that  the  main  and  pri- 
mary object  of  the  suit  was  the  removal  of  the  defendant 
Thorn,  as  trustee,  and  that  is  the  cause  of  action  set  forth. 
In  this  1  think  the  learned  counsel  are  mistaken.  As  before 
stated,  and  which  clearly  appears  from  the  complaint,  the 
cause  of  action  consists  in  the  several  violations  and  misap- 
propriations which  the  trust  estate  has  suffered  in  passing 
through  the  hands  of  the  various  defendants,  and  with  which 
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they  have  been  more  or  less  connected.  The  restoration  and 
preservation  of  the  trust  fund  is  the  primary  and  important 
subject-matter  of  the  action.  If  the  court,  in  the  exercise  of 
its  equitable  powers,  should  conclude  on  the  whole  case  that 
the  removal  of  Thorn  is  necessary  for  the  protection  of  the 
fund,  it  will  then  remove  him. 

The  issues  presented  in  the  complaint  are  not  such  as  are 
required  to  be  separately  tried  by  a  court  of  equity,  and 
although  the  reliefs  growing  out  of  the  bill  and  prayed  for 
in  respect  to  the  several  defendants  are  according  to  their 
respective  liabilities,  it  is  still  but  one  subject-matter  of  action. 

The  demurrer  should  be  overruled  and  judgment  ordered 
for  the  plaintiffs  with  costs. 
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SUPREME  COURT. 

In  the  Matter  of  the  Petition  of .  CHAKLES  A.  CHESEBROUGII 
to  vacate  an  assessment  for  underground  drains  between 
One  Hundred  and  Seventy-third  and  One  Hundred  and 
Eighty-third  streets,  the  Kingsbridge  road  and  the  Hudson 
river. 

Assessments  — for  underground  drains,  when  unauthorized  —  cannot  be  sus- 
tained as  a  sanitary  measure  without  compensation  to  owner — Substantial 
error  sufficient  to  authorize  relief —  Laches. 

The  construction  of  an  underground  drain  in  the  city  of  New  York 
through  private  property  without  the  consent  of  the  owner,  and  with- 
out any  compensation  being  awarded  to  him  for  the  easement  acquired 
in  his  lands,  is  unauthorized  and  an  assessment  therefor  will  be  vacated 
and  set  aside. 

Nor  can  the  assessment  be  maintained  on  the  ground  of  its  being  a  sani- 
tary measure,  the  health  department,  through  its  proper  officer,  having 
certified  as  to  the  necessity  for  building  the  drains  for  the  protection  of 
the  public  health  in  accordance  with  the  provisions  of  chapter  566  of  the 
Laws  of  1871. 

The  construction  of  drains  as  a  sanitary  measure,  cannot  be  undertaken 
or  sustained  without  making  just  compensation  to  the  owner  for  the 
easement  thereby  acquired  in  his  lands. 

Where  substantial  error  is  shown,  in  this  class  of  cases,  the  petitioner  may 
have  relief  in  this  form  of  proceeding,  under  the  provisions  of  chapter 
312  and  313  of  the  Laws  of  1874,  and  it  is  not  necessary  to  show  actual 
fraud. 

A  mere  neglect  to  physically  resist  an  illegal  or  unconstitutional  exercise 
of  an  alleged  power  on  the  part  of  the  state  or  of  the  municipal  authori- 
ties, does  not  deprive  the  individual,  when  a  right  is  claimed  under  such 
illegal  or  unconstitutional  action,  from  insisting  upon  his  rights. 

Whether  the  doctrine  of  laches  applies  to  legal  rights  or  should  be  restricted 
in  its  application  to  equitable  rights  only,  quaere? 

Special  Term,  December,  1878. 
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Alexander  B.  Johnson,  for  petitioner. 
John  A.  Beall,  for  city. 

LAWRENCE,  J, —  I  do  not  coincide  with  the  learned  counsel 
for  the  corporation  in  the  opinion  stated  in  his  points  on  the 
argument  of  this  motion,  that  the  irresistible  conclusion  from 
the  authorities  is  that  no  error  short  of  actual  fraud  will 
authorize  the  vacation  of  an  assessment,  in  this  form  of  pro- 
ceeding, nor  that  it  is,  therefore,  utterly  immaterial  whether 
or  not  the  commissioner  had  lawful  authority  to  lay  the 
drains. 

Since  this  motion  was  argued  the  court  of  appeals,  in  the 
Matter  of  the  Petition  of  the  Emigrant  Industrial  Savings 
Bank,  where  a  similar  position  was  assumed  by  the  counsel 
for  the  city,  in  alluding  to  the  point,  have  used  this  language : 
"It  is  further  contended,  on  the  part  of  the  city,  that  chapter 
313  of  the  Laws  of  1874  debars  the  petitioner  from  the  remedy 
that  he  seeks  by  this  proceeding,  no  actual  fraud  being  shown. 
It  is  not  necessary  to  discuss  that  poin£  at  length,  as  in  two 
cases  recently  before  this  court  we  have  held  that  the  proof 
of  fraud  is  necessary  only  where  the  error  or  irregularity  com- 
plained of  is  one  of  those  enumerated  in  the  act,  and  that 
where  the  error  is  not  one  of  those  thus  enumerated  and  is 
substantial,  the  proceeding  is  maintainable  without  showing 
fraud.  This  result  follows  from  construing  chapter  313  of 
the  Laws  of  1874  in  connection  with  chapter  312  of  the  same 
year,  which  is  inpari  materia  (In  re  Protestant  Episcopal 
Public  School,  and  In  re  Walter,  decided  November,  1878." 
"The  whole  context  of  chapter  313, 

read  in  connection  with  chapter  312,  and  the  character  of  the 
irregularities  specified,  shows  that  the  intention  of  the  act  was 
to  guard  against  assessments  being  set  aside,  for  mere  errors 
of  form  or  technical  irregularities  or  defects,  but  not  to  pre- 
vent redress  in  cases  of  substantial  error." 

It  seems  to  me,  therefore,  to  follow  from  the  latest  decisions 
of  the  court  of  appeals,  in  reference  to  this  class  of  cases, 
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that  where  substantial  error  is  shown  the  petitioner  may  have 
relief  in  this  form  of  proceeding,  under  the  provisions  of 
chapters  312  and  313  of  the  Laws  of  1874. 

It  is  alleged,  in  this  case,  that  there  is  a  substantial  error  in 
the  assessment  for  the  reason  that  the  work  was  done  in  and 
upon  the  petitioner's  private  lands  without  his  consent,  and 
without  any  compensation  being  awarded  to  him  for  the  ease- 
ment acquired  in  his  lands.  The  assessment  is  justified  by 
the  city,  on  the  ground  that  the  work  was  done  under  the 
provisions  of  chapter  566  of  the  Laws  of  1871.  By  section 
1st  of  that  act  it  is  provided  :  "  Whenever  it  shall  appear  to 
be  necessary  for  the  protection  of  the  public  health  that  any 
part  or  parcel  of  land,  within  the  corporate  limits  of  the  city 
and  county  of  New  York,  needs  to  be  drained  by  other  means 
than  by  sewers,  and  it  shall  be  so  certified  by  the  city  sanitary 
inspector,  and  said  certificate  is  filed  among  the  records  of  the 
board  of  health  of  the  health  department  of  said  city,  the 
said  board  shall  direct  that  the  same  shall  be  done  by  and 
under  the  direction  of  the  department  of  public  works  of  said 
city  and  county." 

The  second  section  of  the  act  provides  "  that  all  parts  and 
parcels  of  land  lying  below  the  levels 'of  the  sewers  adjacent 
thereto  upon  which  surface  water  remains  stagnant,  or  through 
which  water-courses  have  or  at  present  do  run,  may  be  so 
drained  by  a  properly  constructed  blind  drain,  which  shall  be 
carried  along  such  natural  water-course,  until  it  can  be  made 
to  enter  any  sewer  at  its  proper  level,  or  if  such  sewer  can- 
not be  reached,  it  shall  be  carried  to  the  adjacent  river." 

The  third  section  provides  that  all  lands,  &c.,  benefited  by 
said  drain  directly  or  indirectly  shall  be  liable  to  assessment, 
&c.,  for  such  benefit. 

The  counsel  for  the  petitioner  contends  that  under  the 
recent  decisions  of  the  court  of  appeals,  In  the  Matter  of 
Rhinelander  (68  N.  Y.,p.  105),  and  The  People\gt.  Raines 
(49  N.  Y.,  587),  the  assessment  upon  the  petitioner's  lands  for 
drains  constructed  through  his  lands  without  his  permission 


NEW  YORK  PRACTICE  REPORTS.  463 

Matter  of  Chesebrough. 

and  consent,  and  without  compensation  to  him,  is  absolutely 
void.  In  the  case  of  Rhinelander  it  was  held,  that  the  con- 
struction of  a  sewer  in  the  city  of  New  York  through  private 
property  without  the  consent  of  the  owner  is  unauthorized, 
and  that  the  municipal  authorities  in  constructing  the  sewer 
there  were  trespassers,  and  that  no  assessment  could  be  legally 
laid  to  pay  the  expense  of  such  a  trespass. 

In  the  case  of  The  People  agt.  Raines  (49  N.  Y.,p.  58 7), 
it  was  held  that  the  occupancy  and  use  of  lands  for  construct- 
ing and  maintaining  ditches,  as  authorized  by  the  provisions 
of  the  act  appointing  commissioners  for  draining  certain  lands 
in  the  town  of  Royalton,  Niagara  county  (chap.  774,  Laws  of 
1867),  is  such  an  interference  with  the  rights  of  the  owner  as 
entitles  him  to  the  just  compensation  made  necessary  by  the 
Constitution ;  and  it  was  further  held  that  the  act  in  question 
contemplated  the  imposition  of  a  burden  upon  the  lands,  sub- 
jecting them  to  an  easement  in  behalf  of  the  public,  deroga- 
tory to  the  rights  of  the  proprietor. 

I  should  have  been  inclined  to  uphold  the  assessment  in 
this  case,  on  the  ground  that  the  act  of  1871  was  a  proper 
exercise  of  the  sanitary  powers  of  the  state  for  the  protection 
of  the  health  and  lives  of  its  citizens,  if  I  did  not  deem  myself 
controlled  by  the  decisions  in  the  two  cases  just  referred  to. 
The  construction  of  a  sewer  through  the  private  lands  of  Mr. 
Rhinelander,  for  aught  that  appears  to  the  contrary,  was  as 
necessary  to  preserve  the  public  health  as  the  construction  of 
blind  drains  through  the  private  property  of  the  petitioner  in 
this  case.  A  proper  system  of  sewerage  is  quite  as  essential 
to  the  promotion  of  the  sanitary  condition  of  the  city  as  the 
construction  of  drains  (which  are  diminutive  sewers)  through 
private  property. 

If  the  one  cannot  be  upheld  when  the  carrying  out  of  the 
system  involves  the  running  of  the  sewer  through  private 
property  without  paying  for  the  easement  to  which  the  land 
is  thus  subjected,  how  can  the  other  be  sustained  unless  proper 
compensation  is  made ?  If  it  be  said  that  under  the  art  <•[' 
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1871  the  health  department,  through  its  proper  officer,  is 
required  to  certify  as  to  the  necessity  for  building  the  drains 
for  the  protection  of  the  public  health,  and  that  no  such  point 
arose  in  the  case  of  Rhinelander,  the  answer  seems  to  be  this  : 
In  the  case  of  The  People  agt.  Haines  (supra)  the  act  contained 
this  preamble  :  "  Whereas,  in  the  judgment  of  the  legislature 
of  the  state  of  New  York  it  is  needful  for  the.  public  health 
of  the  people  living  about  certain  low  lands  in  the  town  of 
Royalton  in  Niagara  county,  that  the  said  lands  should  be 
drained  and  reclaimed,  therefore,"  &c.,  &c.  This  act,  there- 
fore, contained  a  declaration  that  in  the  judgment  of  the 
people  of  the  entire  state,  represented  in  senate  and  assembly, 
it  was  necessary  for  sanitary  purposes  to  drain  and  reclaim 
the  lands  referred  to  in  the  act. 

Such  a  judgment  must  be  of  the  same  binding  force  and 
effect  when  courts  are  called  upon  to  uphold  an  exercise  of 
power,  on  the  ground  that  the  power  is  of  a  sanitary  char- 
acter, as  the  judgment  of  a  board  which  derives  its  whole 
authority  to  pass  upon  the  question  of  a  sanitary  necessity 
from  the  legislature.  And  if  in  the  former  case  the  con- 
struction of  drains  as  a  sanitary  measure  could  not  be  under- 
taken or  sustained  without  making  compensation  to  the  owner 
for  the  easement  thereby  acquired  in  his  lands,  such  con- 
struction cannot  be  made  in  the  latter  case  in  the  absence  of 
such  compensation. 

There  were  several  grounds  urged  by  the  learned  counsel 
for  the  city,  such  as  laches  and  neglect  to  prosecute  this  pro- 
ceeding, as  a  reason  for  denying  the  petitioner's  application, 
but  I  do  not  regard  them  as  answers  to  the  petitioner's  points. 

A  mere  neglect  to  physically  resist  an  illegal  or  unconstitu- 
tional exercise  of  an  alleged  power  on  the  part  of  the  state, 
or  of  the  municipal  authorities,  does  not  deprive  the  individual, 
when  a  right  is  claimed  under  such  illegal  or  unconstitutional 
action,  from  insisting  upon  his  rights. 

For  these  reasons  I  am  of  the  opinion  that  the  prayer  of 
the  petitioner  should  be  granted  and  the  assessment  vacated. 
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COURT  OF  APPEALS. 

JAMES    CKEGIN,    respondent,    agt.    BROOKLYN   CROSS    TOWN 
RAILROAD  COMPANY,  appellant. 

Survivorship  of  actions. 

Under  the  provisions  of  2  Revised  Statutes  (page  447,  sees.  1  and  2)  a  cause 
of  action  which  a  husband  has  against  a  railroad  company  for  the  loss 
of  services  of  his  wife,  who  was  injured  while  in  the  act  of  getting  off 
their  cars  while  a  passenger,  through  the  negligence  of  the  company, 
survives  and  may  be  continued  by  the  personal  representative  of  such 
husband  (Affirming,  8.  C.,  ante,  32). 

January,  1879. 

THE  facts  are  fully  set  forth  at  ante,  page  32. 
J.  Warren  Lawton,  for  plaintiff,  respondent. 
Sritton  <&  Ely,  for  defendant,  appellant. 

RAPALLO,  J.  —  We  think  the  appellant  is  correct  in  the 
position  that  this  is  an  action  grounded  in  tort. 

The  complaint  alleges  that  the  defendant  received  plaintiff's 
wife  in  one  of  its  cars  as  a  passenger ;  that  she  paid  her  fare, 
and  while  she  was  such  passenger  she  was  thrown  down  and 
injured  by  the  negligence  of  the  defendant.  No  contract 
with  the  plaintiff  is  alleged,  and  the  gravamen  of  the  com- 
plaint is  the  wrongful  injury  to  the  person  of  his  wife. 

The  cause  of  action  is,  therefore,  one  which,  at  common 
law,  would  have  abated  by  the  death  of  the  plaintiff,  and  the 
VOL.  LVI  59 
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only  point  to  be  considered  is  whether,  under  the  provisions 
of  2  Revised  Statutes  (page  447,  sees.  1  and  2),  it  survives. 

Section  1  preserves  from  abatement  by  death  actions  "  for 
wrongs  done  to  the  property,  rights  or  interests  of  another." 
This  language  is  very  broad  arid  embraces  a  large  class  of 
actions.  It  is  not  confined  to  direct  injuries  to  property,  but 
includes  all  injuries  to  the  rights  or  interests  of  a  deceased 
party,  except  such  as  are  enumerated  and  excepted  in  the  fol- 
lowing section,  number  2.  These  are  actions  for  slander,  libel, 
assault  and  battery,  false  imprisonment  and  actions  on  the 
case  for  injuries  to  the  person  of  the  plaintiff.  These  excep- 
tions necessarily  prevent  the  surviving  of  any  action  for 
slander,  libel,  assault  and  battery  or  false  imprisonment,  or 
for  any  injury  to  the  person  of  any  deceased  plaintiff,  how- 
ever seriously  such  injury  may  have  affected  his  property  or 
estate.  But  they  do  not  cover  an  action  for  a  wrong  done  to 
his  rights  or  interests,  even  though  this  wrong  may  have  been 
effected  by  means  of  an  injury  to  the  person,  provided  the 
injury  was  not  to  the  person  of  the  plaintiff  but  of  some  other 
party. 

The  rights  and  interests  for  tortious  injuries,  to  which  this 
statute  preserves  the  right  of  action,  have  frequently  been 
considered,  and  it  is  generally  conceded  that  they  must  be 
pecuniary  rights  or  interests  by  injuries  to  which  the  estate 
of  the  deceased  is  diminished.  The  exceptions  in  the  statute 
are  such  as  scarcely  to  leave  any  conceivable  action  for  inju- 
ries to  other  rights  uncovered  by  them.  But  where  an  injury 
to  pecuniary  interests  is  shown  the  intent  of  the  statute  seems 
plain  that  the  cause  of  action  shall  survive,  notwithstanding 
that  such  injury  be  caused  by  a  tort,  provided  it  be  not  one 
of  the  torts  specifically  mentioned  and  excepted  in  section  2. 

All  pecuniary  injuries  (not  resulting  from  the  enumerated 
and  excepted  causes,  such  as  assault  and  battery,  slander,  &c.) 
are  placed  upon  the  same  footing  when  occasioned  by  a  tort 
as  if  arising  from  breach  of  contract ;  and  such  is  the  language 
of  the  statute.  It  declares  that  for  wrongs  done  to  the  rights 
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or  interests  of  another  (except  the  specified  wrongs)  the  cause 
of  action  shall  survive  in  the  same  manner  and  with  the  like 
effect  in  all  respects  as  actions  founded  upon  contracts.  In 
Haight  agt.  Hvyt  (19  'N.  Y.,  464,  468)  it  is  said  by  GROVER, 
J.,  that  the  exceptions  contained  in  the  second  section  mani- 
fest the  intention  of  the  legislature  that  all  other  actions 
founded  upon  tort  should  survive ;  and  in  the  same  case,  at 
page  474,  DENIO,  J.,  says  that  the  action  (which  was  for  false 
representations)  was  for  "  a  wrong  done  "  to  "  the  rights  and 
interests  "  of  the  plaintiffs,  and  that  the  exception  in  section  2 
shows,  if  there  was  otherwise  any  doubt,  that  the  prior  section 
was  intended  to  embrace  the  case. 

The  wrong  done  in  the  present  case  is  alleged  in  the  com- 
plaint to  have  been  wrongful  injury  to  the  person  of  the 
plaintiff's  wife,  whereby  she  was  rendered  permanently 
unable  to  attend  to  her  household  and  other  duties  and  the 
plaintiff  was  obliged  to  expend  sums  of  money  in  procuring 
medicines  and  necessaries,  and  employing  physicians  to  treat 
her  for  her  injuries  and  that  he  had  been  and  would  be  per- 
manently deprived  of  her  services  and  comforts. 

This  we  think  was  a  wrong  done  to  the  rights  and  interests 
of  the  husband.  He  had  a  right  to  the  services  of  his  wife, 
they  were  of  pecuniary  value  to  him,  and  any  wrong,  by 
which  he  was  deprived  of  those  services,  or  put  to  expense  to 
remedy  or  palliate  the  consequences  of  the  injury  to  his  wife, 
was  a  wrong  done  to  his  rights  and  interests.  Adopting  the 
construction  that  pecuniary  rights  and  interests  only  are  pro- 
tected by  the  statute,  these  were  plainly  involved,  and  if  the 
pleader  had  left  out  the  word  "  comforts,"  the  complaint  would, 
have  disclosed  an  injury  to  pecuniary  interests  exclusively. 
"We  do  not  think  that,  because  in  addition  to  the  injury  to 
these  interests,  the  personal  comfort  of  the  plaintiff  was  inter- 
fered with,  that  circumstance  should  deprive  representatives 
of  their  remedy  for  the  pecuniary  injuries  which  he  sustained, 
and  which  diminished  his  estate,  nor  do  we  think  that  it  can 
be  laid  down  as  a  rule  of  universal  application  to  all  classes 
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of  society,  that  in  such  a  case  the  injury  to  the  personal  feel- 
ings and  comfort  of  the  husband  is  the  gravamen  of  the 
wrong  and  the  pecuniary  injury  a  mere  incident,  of  which  the 
law  will  not  take  notice  independently  of  the  former. 

Where  any  injury  is  done  to  the  person  of  the  plaintiff 
the  pecuniary  damage  sustained  thereby  cannot  be  so  sepa- 
rated as  to  constitute  an  independent  cause  of  action,  for  the 
cause  of  action  is  single,  and  consists  of  the  injury  to  the 
person;  the  damages  are  the  consequence  merely  of  that 
injury  and  when  by  the  terms  of  the  statute  such  a  cause  of 
action  abates,  the  character  of  the  damages  cannot  save  it. 
But  where  the  cause  of  action  is  not  one  of  those  enumerated 
in  the  statute  the  character  of  the  damages  may  control  the 
question  whether  there  is  an  injury  to  the  property,  rights  or 
interests  of  the  plaintiff. 

The  case  of  Wade  agt.  KaTbfleisch  (58  N.  T.,  282)  does 
not  conflict  with  these  views.  The  question  of  law  involved 
in  that  case  was  whether  the  action  was  on  contract,  or  for  a 
personal  injury.  The  majority  of  the  court  held  that  it  was 
an  action  for  a  personal  injury  and  that  although  pecuniary 
interests  might  be  incidentally  involved,  the  injury  to  them 
did  not  constitute  the  cause  of  action.  This  clearly  appears 
from  the  prevailing  opinion  of  CHURCH,  Ch.  J.,  who  says  at 
page  28T,  that  the  action  (  breach  of  promise  of  marriage  )  was 
sui  generis  ;  that  the  form  of  action  was  not  material.  That 
the  controlling  consideration  was  that  it  did  not  relate  to 
property  interests  but  to  personal  injuries.  Granting  that  it 
was  not  an  action  on  contract  but  was  one  for  personal  injuries, 
the  conclusion  necessarily  followed.  The  injuries  were  to 
the  person  of  the  plaintiff  and  the  case  was  within  the  very 
letter  of  the  exception  contained  in  section  2  of  the  statute. 
Even  though  it  was  a  tort  affecting  the  rights  and  interests  of 
the  plaintiff,  if  it  was  an  injury  to  her  person  it  could  not  sur- 
vive. The  present  action  was  for  a  tort  which  affected  inju- 
riously the  rights  and  pecuniary  interests  of  the  plaintiff.  It 
was,  therefore,  for  a  wrong  done  to  those  rights  and  interests, 
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and  is  covered  by  section  1  of  the  statute.  The  cause  of 
action  was  not  an  injury  to  his  person  nor  any  of  the  others 
enumerated  in  section  2,  and  is  not  within  the  exception.  It 
must,  therefore,  be  held  to  survive  with  like  effect  as  if  the 
action  were  on  contract. 

The  order  should  be  affirmed  with  costs. 

All  concur,  MILLER  and  EAEL,  JJ.,  absent  at  argument. 

NOTE.  —  Would  not  the  cause  of  action  in  this  case  have  survived  irre- 
spective of  the  statute?  The  action  arose  out  of  aswmpsit,  and  though  in 
form  for  a  wrong,  it  is  founded  on  contract.  It  is  founded  on  an  ' '  engage- 
ment "  i.  e.  ( to  safely  carry  the  plaintiff's  wife ),  and  is  technically  a 
"claim."  The  failure  to  safely  carry  is  the  breach?  [.REP. 
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SUPKEME  COUKT. 

la  the  Matter  of  an  Application  for  a  mandamus  by  WEED, 
PARSONS  &  Co.  agt.  ALLEN  C.  BEACH,  secretary  of  state, 
and  FREDERICK  P.  OLCOTT,  comptroller  of  the  state  of 
New  York. 

Mandamus  —  state  printing  —  When  unsuccessful  bidder  not  entitled  to  writ 
to  compel  secretary  of  state  and  comptroller  to  change  their  award. 

The  law  to  provide  for  state  printing  (chapter  24  of  Laws  of  1846)  requir- 
ing the  secretary  of  state  and  comptroller  to  give  notice,  as  prescribed 
therein,  that  they  will  receive  bids  for  printing,  and  on  ttte  expiration 
of  the  notice  "open  said  proposals  and  enter  into  a  contract,  or  con- 
tracts, with  such  person  or  firm  as  shall  make  the  lowest  offer  or  bid 
to  do  such  printing,"  and  they  having  made  an  award,  another  party 
claiming  that  the  bid  of  the  successful  party  was  not  in  accordance  with 
the  proposals  and  that  their's  was  and  that  they  were  the  lowest  bidders, 
is  not  entitled  to  a  mandamus  directing  the  secretary  of  state  and 
comptroller  to  canvass  again  the  bids  received  and  award  the  contract 
to  them. 

Where  the  law  requires,  as  it  does  in  this  matter,  that  a  contract  shall  be 
made  "  with  such  person  or  fiim  as  shall  make  the  lowest  offer  or  bid," 
such  bid  must  substantially  conform  to  the  proposals  made. 

On  motion  for  a  peremptory  mandamus  in  this  matter : 

Held,  that  the  motion  should  be  denied,  because, 

First.  The  moving  parties  present  no  better  claim  to  the  printing  than 
their  successful  competitor,  both  bids  being  informal  in  matters  of 
substance. 

Second.  No  bidder  in  his  offer  followed  the  proposals.  Every  bid  includ- 
ing those  of  the  applicant  was  radically  defective. 

Third.  The  state  officers  having  endeavored  to  obtain  bids  in  a  certain  form 
and  failed  were  at  liberty,  as  against  such  faulty  bidders,  to  examine  all 
and  according  to  their  best  judgment,  award  the  contract  to  the  lowest 
bidder. 

Fourth.  A  contract  to  do  the  printing  having  been  actually  made  with 
another  party,  this  court  should  not,  on  the  authority  of  The  People 
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ex  rel.  Belden  agt.  The  Contracting  Board  (27  N.  Y.,  378),  grant  the 
relief  asked  for,  even  though  the  bid  of  the  applicants  was  in  proper 
form  and  lower  than  that  of  the  party  to  whom  the  work  was  let. 

Albany  Special  Term,  February,  1879. 

MOTION  for  a  peremptory  mandamus. 

Henry  Smith,  for  motion. 

A.  Schoonmaker,  Jr.,  attorney-general,  opposed. 

WESTBROOK,  J.  —  In  pursuance  of  chapter  24  of  the  Laws 
of  1846,  the  secretary  of  state  and  the  comptroller  issued 
"  proposals  for  department  printing."  Bids  were  received 
from  The  Argus  Company,  Weed,  Parsons  &  Co.  and  several 
other  parties.  On  the  20th  day  of  January,  1879,  a  contract 
was  made  with  The  Argus  Company  to  do  such  printing,  and 
Weed,  Parsons  &  Co.  claiming  that  the  bid  of  The  Argus 
Company  was  not  one  in  accordance  with  the  proposals  and 
that  their's  was  and  was  also  the  lowest  in  amount  of  all  the 
offers,  ask  that  the  said  secretary  of  state  and  comptroller  be 
directed  to  canvass  the  bids  received  and  award  the  contract, 
for  which  proposals  were  invited,  to  them. 

The  act,  chapter  24  of  the  Laws  of  1846,  requires  the 
secretary  of  state  and  the  comptroller  to  give  notice,  as  pre- 
scribed therein,  that  they  will  receive  bids  for  printing,  and 
on  the  expiration  of  the  notice  "  open  said  proposals  and  enter 
into  a  contract,  or  contracts,  with  such  person  or  firm  as  shall 
make  the  lowest  offer  or  bid  to  do  such  printing." 

The  advertisement  for  bids  declared  :  "  For  all  printing  in 
book  or  pamphlet  form  for  any  of  the  state  offices,  or  for  cir- 
culars on  cap  or  post  paper,  the  proposal  should  state  the  price 
for  1,000  ems  for  composition,  restricting  the  estimate  to  the 
printed  lines,  and  separately  the  price  for  paper,  press  work, 
folding,  gathering,  cpllating,  stitching  and  trimming  for  100 
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copies,  and  the  rate  per  hundred  for  each  additional  hundred 
copies  required." 

The  advertisement  further  said  :  "  Samples  of  the  blanks 
and  other  printing  required  for  the  said  public  offices  may  be 
seen  at  the  office  of  the  secretary  of  state  and  the  other  state 
departments,  and  the  proposals  must  state  the  price,  by  the 
hundred,  for  blanks  of  every  description  used  in  any  or  either 
of  the  said  departments." 

The  bid  of  The  Argus  Company,  which  was  accepted, 
declared  that  it  would  do  "  the  'department  printing'  for  the 
state  of  New  York,  in  accordance  with  all  the  terms  and  con- 
ditions of  the  advertisement  of  the  secretary  of  state  and 
comptroller,  a  copy  of  which  is  hereto  attached,  at  the  follow- 
ing prices : 

"  Composition  for  one  thousand  ems,  fifty  cents. 

"  For  paper,  press  work,  folding,  gathering,  collating,  stitch- 
ing and  trimming,  per  100  copies,  fifty-three  cents ;  and  for 
each  additional  100  copies,  fifty-three  cents. 

"And  we  hereby  further  agree  to  do  all  the  department 
printing,  in  accordance  with  the  terms  of  said  advertisement, 
for  the  gross  sum  of  thirty-four  thousand  dollars." 

The  contract  made  with  The  Argus  Company  specifically 
provides  for  doing  the  work  at  the  prices  set  forth  in  the  bid, 
and  then  declares  "the  whole  sum  claimed  or  allowed  and 
paid  for  the  printing,  work  done  and  performed  and  materi- 
als, as  herein  required  to  be  done,  performed  and  furnished," 
shall  not  "  exceed  the  sum  of  sixteen  thousand  dollars." 

It  does  not  require  argument  to  show  that  when  the  law 
requires,  as  it  does  in  the  matter  of  the  printing,  which  is  the 
subject  of  controversy  upon  this  application,  that  a  contract 
shall  be  made  "  with  such  person  or  firm  as  shall  make  the 
lowest  offer  or  bid,"  that  such  bid  must  substantially  conform 
to  the  proposals  made.  Any  other  rule  would  destroy  all  fair 
competition.  If,  for  example,  the  bids  are  required  by  the 
proposals  to  be  upon  different  kinds  of  work,  the  price  for 
each  to  be  separately  stated,  a  bid  in  gross  for  all  the  work 
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should  not  be  received,  because  those  not  thus  bidding  have 
not  been  called  upon  to  compete  for  any  such  thing ;  and  the 
acceptance  of  any  such  gross  bid  is  a  violation  of  the  law, 
because  the  law  requires  competition  ancl  that  has  not  been 
secured. 

In  testing  the  bid  of  The  Argus  Company,  which  was 
accepted,  reference  must  be  made  to  the  proposal.  So  much 
of  that  as  is  necessary  for  the  purpose  of  this  discussion  has 
been  given.  It  will  be  remembered  that  that  required  bids 
as  follows  :  First.  "  For  all  printing  in  book  or  pamphlet 
form  for  any  of  the  state  offices,  or  for  circulars  on  cap  or 
post  paper."  The  price  for  the  composition  of  such  work 
for  1,000  ems,  restricting  the  estimate  to  the  printed  lines, 
was  to  be  given,  and  then  the  price  for  paper,  press  work, 
folding,  gathering,  collating,  stitching  and  trimming  for  100 
copies,  and  the  rate  per  hundred  for  each  additional  hundred 
copies  required  were  to  be  separately  stated ;  and,  second, 
for  such  blanks  as  were  used  in  the  public  offices,  the  price 
of  which  "  by  the  hundred,"  it  was  declared,  "  the  proposals 
must  state." 

If  the  bid  of  The  Argus  Company  be  examined  it  will  be 
found  that  there  is  no  proposal  or  bid  for  "  blanks,"  eo  nomine, 
and,  consequently,  no  price  specified  at  which  they  will  be 
furnished  "  by  the  hundred."  It  is  possible  that  they  were 
intended  to  be  covered  by  the  oiler  which  specifies  the  price 
of  composition  per  thousand  ems,  and  that  for  paper,  press 
work,  &c. ;  but  it  is  clear  that  there  is  no  bid  for  them  in  the 
form  required,  and  that,  consequently,  such  bid  could  not 
compete  with  those  in  proper  form,  if  any  such  there  were. 

Neither  was  the  offer  made  by  The  Argus  Company  to  do 
the  work  for  a  gross  sum  one  which,  as  against  any  conform- 
ing to  the  specified  requirements,  should  have  been  acted 
upon,  for  it  was  in  a  form  for  which  no  competition  had  been 
invited,  and  for  which  none  was  secured.  It  is  true,  that  it 
is  urged,  that  no  bid  in  gross  has  been  accepted,  but  it  is  clear 
that  the  party  making  it  has,  by  the  terms  of  the  contract, 
VOL.  LVI  60 
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secured  the  benefit  thereof  in  inducing  the  agreement.  By 
inserting  in  such  agreement  a  clause  that  the  price  paid  should 
not  exceed  a  gross  sum  named,  it  can  be  argued  as  it  has  been, 
though  detailed  prices  mentioned  are  higher  than  those  offered 
by  others,  yet  as  the  effect  thereof  is  limited  by  a  gross  sum 
to  be  paid  for  all  work  done  thereunder,  that  such  agreement 
secures  a  lower  price  to  the  state  than  the  offer  made  by  com- 
petitors. That  the  gross  bid  of  The  Argus  Company  has 
really  controlled  the  contract  will  be  manifest  by  comparing  its 
bid  and  contract  with  the  offer  of  Weed,  Parsons  &  Co.,  and 
from  the  perusal  of  the  opposing  affidavit  made  by  the  secre- 
tary of  state  and  the  comptroller  on  this  motion. 

The  bid  and  contract  of  The  Argus  Company  was  "  fifty 
cents  for  each  1,000  ems  of  actual  composition,"  and  "  the 
further  sum  of  fifty-three  cents  for  all  paper,  press  work, 
pressing,  folding,  gathering,  collating,  stitching  and  trimming 
for  each  100  copies  of  a  signature  of  eight  pages  of  any  blank, 
circular,  book,  pamphlet,  school  register,  canal  collector's 
certificate,  blank  or  slip  of  law." 

The  bid  of  Weed,  Parsons  &  Co.,  for  the  same  species  of 
composition  (except  certain  things,  for  which  a  separate  offer 
was  made),  was  fifty  cents,  and  for  the  stitching  and  binding, 
etc.,  etc.,  fifty  cents.  In  other  words,  The  Argus  Company 
received  one  dollar  and^three  cents  for  work,  a  part  of  which, 
at  least,  Weed,  Parsons  &  Co.,  offer  to  do  for  one  dollar. 

Messrs.  Beach  and  Olcott  depose  that  Weed,  Parsons  &  Co., 
"  have  had  the  contract  for  the  printing  for  the  state  depart- 
ments and  state  offices,  for  a  great  many  years  past,  and  that, 
according  to  the  best  information  accessible,  from  the  recordd 
and  vouchers  in  the  comptroller's  office  and  the  appropriations 
made,  the  cost  of  such  printing  has  for  many  years  exceeded  the 
aggregate  to  which  the  same  will  amount,  under  the  contract 
with  The  Argus  Company,  and  that  the  cost  thereof,  accord- 
ing to  deponents'  best  information  and  belief,  exceeded  for 
the  past  two  years,  the  sum  of  $35,000,  and  that  by  the  con- 
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tract  with  The  Argus  Company  the  total  cost  is  limited  to 
$32,000  for  two  years." 

It  is  apparent,  therefore,  that  while  the  contract  with  The 
Argus  Company  does  not  profess  to  be  for  a  gross  sum,  and 
though  other  considerations,  which  are  stated  in  the  affidavits 
of  the  secretary  of  state  and  comptroller,  may  have  induced 
them  to  suppose  that  The  Argus  bid  and  contract  were  more 
advantageous  to  the  state  than  the  offer  of  Weed,  Parsons  & 
Co.,  yet  that  the  offer  in  gross  and  the  limitation  upon  the 
total  cost  of  all  the  work  done,  were  important  factors  in  the 
procuration  of  the  contract  sought  to  be  annulled.  As,  then, 
The  Argus  bid  varied  from  the  advertisement  in  important 
particulars,  the  motion  for  the  mandamus,  if  the  court  has 
the  power  to  do  what  it  is  asked  to  do,  might  be  granted,  pro- 
vided there  are  no  legal  exceptions  to  the  bid  of  Weed, 
Parsons  &  Co.,  and  whether  there  are  or  are  not  any  such  will 
now  be  considered. 

It  has  already  been  stated  that  the  advertisement  required 

offers    or  bids    "for  all  printing  in  book  or  pamhlet  form 

or  for  circulars  on  cap  or  post  paper  " 

at  a  price  "for  one  thousand  ems  of  composition,"  with  a 
separate  statement  of  the  cost  per  hundred  for  paper,  press 
work,  etc.,  and  for  blanks  the  price  per  hundred."  No  offer 
specifying  the  price  of  any  book,  or  pamphlet  for  each  copy 
thereof,  was  invited. 

The  bid  of  Weed,  Parsons  &  Co.,  upon  books  and  pam- 
phlets, instead  of  being  confined  to  the  price  of  composition 
for  1,000  ems,  and  a  separate  statement  of  the  cost  of 
binding,  stitching,  etc.,  as  the  advertisement  required,  placed 
upon  certain  specified  ones  a  price  per  copy.  After  making 
propositions,  which  closely  followed  the  proposals,  separate 
and  distinct  offers  are  made  to  supply  the  "  Legislative 
Manual,"  "  School  Registry  Books,"  and  "  Calendar  for  the 
office  of  the  Clerk  of  the  Court  of  Appeals,"  at  a  stated  price 
for  each  copy  thereof.  The  effect  of  this  is  to  take  these 
items  out  of  their  general  bid.  If  then  their  offer  be  accepted, 
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Weed,  Parsons  &  Co.,  will  secure  a  contract  in  a  form  and 
upon  a  basis  on  which  others  have  not  competed.  Precisely 
the  same  argument  can  be  used  against  them,  which  can  be 
made  against  The  Argus  Company.  Their  offer  is  for  a  gross 
price  per  book  or  pamphlet  upon  certain  books  and  pamphlets, 
whilst  that  of  The  Argus  is  limited  by  a  gross  sum  for  all 
work.  If  competition  was  not  invited  for  the  latter  it  was 
not  for  the  former,  and  the  objection  to  the  acceptance  of 
either  is  plain. 

Having  reached  the  conclusion  that  grave  objections  can 
be  made  to  a  contract  founded  upon  either  the  bid  of  The 
Argus  Company  or  that  of  the  applicants,  it  follows  that  no 
order  can  be  made  to  the  extent  asked  for  upon  this  motion. 
It  has  been  a  matter  of  some  doubt,  however,  whether  an  order 
should  or  should  not  be  made  directing  the  issue  of  new  pro- 
posals, and  the  making  of  a  contract  thereunder,  provided  the 
court  had  that  power.  The  conclusion  has  been  reached 
to  simply  deny  the  motion  and  make  no  further  order  what- 
ever, because : 

First.  The  moving  parties  present  no  better  claim  to  the 
printing  than  their  successful  competitor.  Both  bids  were 
informal  in  matters  of  substance. 

Second.  No  bidder  in  his  offer  followed  the  proposals. 
Every  bid,  those  of  others  as  well  as  those  of  the  parties 
interested  in  this  motion,  was  radically  defective. 

Third.  The  state  officers,  having  endeavored  to  obtain  bids 
in  a  certain  form  and  failed,  were  at  liberty,  as  against  such 
faulty  bidders,  to  examine  all,  and,  according  to  their  best 
judgment,  award  the  contract  to  the  lowest  bidder. 

Fourth.  In  The  People  ex  rel.  Belden  agt.  The  Contracting 
Board  (27  N.  Y.,  378),  the  court  of  appeals  have  held  that 
when  the  law  required  "  the  canal  contracting  board  to  award 
contracts  to '  the  lowest  bidder  who  will  give  adequate  security,' 
and  it  having  made  an  award,  a  lower  bidder  who  has  given 
the  security  required,  is  not  entitled  to  a  mandamus."  That 
decision,  whatever  may  be  the  opinion  of  this  court  as  to  its 
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soundness,  must  control  action.  It  is  a  case  exactly  parallel 
to  the  one  before  us,  provided  the  bid  of  Weed,  Parsons  & 
Co.,  had  been  in  the  form  required  by  the  state  officers.  The 
principle  thereby  enunciated  would  prevent  the  relief  asked, 
even  though  the  moving  parties  had  fully  complied  with  all 
requirements.  When,  however,  the  movers  present  no  legal 
right  to  any  relief,  the  court  should  not,  without  hearing  the 
party  who  holds  the  contract,  make  any  order  affecting  it,  and 
to  do  so  it  is,  probably,  powerless. 

The  case  of  The  People  ex.  rel.  Vickerman,  agt.  The  Con- 
tracting Board  (26  Harbour,  254)  is  not  in  conflict  with  that 
of  Belden  just  cited.  The  latter  is  distinguishable  from  the 
former,  and  was  so  distinguished  in  the  opinion  written  in 
the  Vickerman  matter,  by  the  fact  that  the  contract,  which 
the  relator  sought  in  that  of  Belden,  had  been  let  to  another 
party.  The  contract  which  the  present  proceeding  aims  to 
obtain  for  Weed,  Parsons  &  Co.,  has  been  actually  made  with 
The  Argus  Company,  and  the  Belden  decision  is,  therefore, 
exactly  applicable. 

The  motion  for  a  mandamus  is  denied. 
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K  Y.  COMMON  PLEAS. 
JOHN  M.  BIXBY  agt.  FRANCIS  A.  DREXEL  and  others. 

Agents —  liability  for  money  received  and  paid  over  to  principals  —  Remittance 
and  acceptance  by  telegram  regarded  as  a  payment. 

Where,  for  a  long  time,  agents  and  their  principals  had  telegraphed  and 
acted  upon  "  exchange  accounts,"  in  the  absence  of  fraud  and  want  of 
notice,  the  credit  and  acceptance  by  telegram  of  a  certain  amount  in 
dispute  should  be  regarded  as  a  payment  within  the  spirit  and  meaning 
of  judicial  authority. 

Where  plaintiff  was  directed  by  B.  B.  &  Co..  his  bankers,  to  reimburse 
them  by  a  payment  to  defendants,  their  receipt  of  the  money  (it  being 
within  the  scope  of  their  authority)  creates  no  obligation  on  their  part  to 
make  restitution  after  they  have,  in  good  faith,  accounted  for  and  paid 
over  the  proceeds  of  the  collection. 

Although  an  action  may  be  maintained  against  an  agent  who  has  received 
money,  to  which  his  principal  has  no  right,  a  party  must  be  held  to 
some  degree  of  diligence  in  charging  liability  upon  such  agent.  He 
will  not  be  allowed  to  wait  until  the  agent  has  parted  with  the  funds  and 
then  claim  restitution  because  there  was  a  running  account  between  him 
and  his  principals  upon  which  the  amount  might  have  been  credited. 

/Special  Term,  February,  1879. 

A.  R.  Dyett,  for  plaintiff. 

Charles  Tracy  and  Charles  E.  Tracy,  for  defendants. 

LARREMORE,  J.  —  On  October  16,  1872,  the  firm  of  Bowles 
Brothers  &  Co.  of  this  city  issued  their  letter  of  credit,  No. 
5,390,  for  £2,000  to  the  plaintiff,  who,  with  his  son  and  agent, 
Robert  F.  Bixby,  executed  a  contemporaneous  agreement  in 
consideration  of  such  credit  facilities  to  reimburse  Messrs. 
Bowles  Brothers  &  Co.  for  any  and  all  sums  paid  by  them  or 
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their  agents  in  good  faith  under  such  credit,  together  with  all 
exchanges,  interest  and  costs,  and  a  commission  of  one  per 
cent  for  their  benefit  therein.  They  were  further  authorized 
to  reimburse  themselves  for  all  such  sums  and  charges  by 
their  draft  upon  cash  in  account  to  "be  deposited  from  time  to 
time  by  Robert  F.  Bixby,  of  New  York.  On  November  4, 
1872,  plaintiff  being  then  in  Paris,  drew  his  bill  of  exchange 
to  the  order  of  James  W.  Tucker  &  Co.  for  the  sum  of  £100, 
directing  the  firm  of  Bowles  Brothers  &  Co.,  in  London,  to 
pay  said  amount  three  days  after  sight  and  charge  the  same 
to  the  account  of  letter  of  credit  No.  5,390.  The  bill  for 
value  paid  was  delivered  by  plaintiff  to  the  payees  thereof, 
who  indorsed  the  same  to  the  firm  of  Clews,  Habicht  &  Co., 
by  whom  it  was  presented  to  the  drawees  thereof,  who,  on 
November  5,  1872,  accepted  the  same,  payable  at  the  Union 
Bank  of  London. 

When  the  bill  matured  it  was  duly  presented  for  payment 
and  was  dmly  protested  for  non-payment,  the  acceptors  thereof 
being  then  insolvent.  No  part  of  the  bill  has  since  been  paid 
by  the  drawees,  or  by  any  one,  in  their  behalf.  Notice  of 
said  non-payment  and  protest  was  given  to  plaintiff,  who, 
thereupon,  on  or  about  November  20,  1872,  paid  to  James 
"W.  Tucker  &  Co.,  by  their  agents  in  New  York,  the  amount 
thereof,  interest  and  notary's  fees  —  in  all  $565.32. 

Meanwhile,  and  on  November  16,  1872,  the  said  drawees 
applied  to  Robert  F.  Bixby,  plaintiff's  agent  in  New  York,  by 
a  written  order,  signed  by  them,  and  represented  to  said  agent 
that  the  bill  of  exchange  had  been  paid  and  requested  repay- 
ment of  the  amount  thereof  through  the  agency  of  the  defend- 
ants, the  bankers  of  said  drawees  in  New  York,  which  repay- 
ment was  made  by  plaintiff's  agent  without  knowledge  of  the 
fact  of  non-payment  and  protest  of  the  bill  of  exchange.  It  is 
claimed  by  the  defendants  that  while  the  written  order  for 
repayment  was  on  its  passage,  the  firm  of  Bowles  Brothers  & 
Co.,  for  a  valuable  consideration,  assigned  the  same  to  a 
certain  firm  of  J.  S.  Morgan  &  Co.,  of  London,  which  last- 
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named  firm  constituted  the  defendants  their  agent  at  the  city 
of  New  York  to  receive  and  collect  the  same,  and  that,  in 
pursuance  of  such  authority  and  without  knowledge  of  the 
non-payment  of  the  bill  of  exchange,  the  defendant's  immedi- 
ately, and  on  the  same  day  of  the  repayment  thereof  by 
plaintiff's  agent  remitted  and  paid  over  the  proceeds  thereof 
to  the  firm  of  J.  S.  Morgan  &  Co. 

After  the  plaintiff  had  discovered  such  repayment  by  his 
agent,  and  before,  as  he  claims,  the  defendants  had  parted  with 
the  possession  of  the  proceeds,  or  parted  with  any  thing  of 
value  upon  the  faith  of  the  written  order  for  repayment,  he 
(plaintiff)  notified  defendants  of  the  dishonor  of  the  bill  of 
exchange,  and  demanded  a  return  of  the  said  sum  of  $565.32, 
paid  by  his  agent  under  the  alleged  misapprehension  and 
mistake.  This  the  defendant  refused  to  do,  and  plaintiff  sues 
for  the  recovery  of  the  amount  thus  paid. 

The  testimony  discloses  no  proof  of  bad  faith  on  the  part 
of  the  defendants.  They  acted  as  the  agents  of  J..  S.  Morgan 
&  Co.  in  the  repayment  of  plaintiff's  draft.  The  bill  of  account 
or  order  of  repayment  of  November  16,  1872,  fixed  no  per- 
sonal liability  upon  them.  It  was  not  proved  that  they  had 
knowledge  ,  of  the  dishonor  of  the  draft,  at  the  time  they 
cabled  their  principals  of  its  repayment  in  New  York.  There 
was  no  consideration  on  their  part  that  created  any  liability  to 
the  plaintiff.  They  collected  and  remitted  by  cable,  November 
20,  1872,  the  sum  paid  by  plaintiff's  agent  on  the  day  of  its 
payment.  It  was  not  until  between  December  2  and  19, 1872, 
that  he  demanded  a  return  of  the  money  as  paid  by  mistake. 
When  interrogated  as  to  the  transmission  of  the  credit  on  his 
payment  of  the  draft,  he,  while  denying  notice  of  such  trans- 
mission, testifies  :  "  I  have  an  indistinct  recollection  something 
was  said  about  it  "  (Stenographer's  min.,  p.  18).  His  answer 
to  the  following  questions  are  significant : 

Q.  When  you  paid  that  money  to  Drexel,  Morgan  &  Co. 
did  you  have  information  that  the  bill  of  exchange  had  not 
been  paid,  or  any  suspicion  of  it  ?  A.  I  think  not. 
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Q.  Did  you  know  that  the  draft  had  not  been  paid  until 
you  received  a  letter  from  your  father  or  Mr.  Tucker  ?  A.  I 
did. 

And  yet,  in  the  face  of  this  fact,  he  paid  the  amount.  He 
further  testified  that  he  had  an  impression,  but  was  not  posi- 
tive, that  he  made  a  demand  upon  defendants  to  refund  prioV 
to  December  18,  1872  (stenog.  min.,  p.  27),  but  could  not 
swear  to  it  positively  (Minutes,  p.  28). 

Contrast  with  this  testimony  gf  Mr.  Morgan,  which  shows 
satisfactorily  that  the  sum  paid  by  plaintiff's  agent  was  remit- 
ted to  J.  S.  Morgan  &  Co.  within  a  day  or  two  after  it  was 
paid  (minutes,  p.  32)  by  cable  transfer,  which  action  was 
ratified  by  that  firm  by  letters  of  November  23  and  Novem- 
ber 27,  1872.  It  appeared  that  this  draft  was  included  in  the 
special  exchange  account  between  the  defendants  and  their 
London  house,  and  did  not  enter  into  the  general  collection 
accounts  between  the  same  parties.  The  failure  of  the  Bowles 
Brothers  &  Co.  was  announced  November  9,  1872,  and  the 
repayment  was  not  made  until  eleven  days  thereafter,  Novem- 
ber 20,  1872,  within  which  time  no  notice  of  the  dishonor  of 
plaintiff's  bill  of  exchange  was  brought  to  defendants'  knowl- 
edge. According  to  the  testimony  the  acceptance  of  Bowles 
Brothers  &  Co.  was  considered  and  treated  as  a  payment. 

As  against  the  telegraphic  remittance,  which  was  actually 
sold  to  third  parties,  defendants  have  no  reclamation  against, 
their  principals.  The  special  exchange  account  showed  a 
balance  struck  and  settlement  made  which  the  plaintiff  a 
month  afterward  sought  to  impeach.  But  I  cannot  disregard 
the  means  which  scientific  discovery  has  established  for  the 
facility  of  business  transactions.  For  a  long  time  the  defend- 
ants and  their  principals  had  telegraphed  and  acted  upon 
exchange  accounts,  and  in  the  absence  of  fraud  and  want  of 
notice,  the  credit  and  acceptance  by  telegram  of  the  amount 
in  dispute  should  be  regarded  as  a  payment  within  the  spirit 
and  meaning  of  judicial  authority  {Story  on  Agency,  sec.  300  ; 
Hearsary  agt.  Pruyne,  7  John.,  182 ;  Lafarge  agt.  Kneeland, 
VOL.  LVI  61 
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7  Cow.,  460 ;  Frye  agt.  Lockwood,  id.,  456 ;  Mowatt  agt. 
McLelan,  1  Wend.,  173 ;  Colmn  agt.  Holbrook,  2  Corns.,  129  ; 
Langley  agt.  IF<migf,  3  JV.  I7.,  327  ;  Mayer  agt.  7%<?  Mayor, 
<&c.,  63  «£,  457). 

It  was  urged  by  plaintiff's  counsel  that  the  defendants 
snould  have  disclosed  their  agency,  and  that  for  their  omis- 
sion in  this  respect  they  are  personally  liable.  The  principle 
upon  which  such  a  liability  exists  is  not  supported  by  the  evi- 
dence in  this  case.  They  are,  not  shown  to  have  been  guilty 
of  fraud,  collusion  or  any  wrongful  act.  They  simply  received 
a  voluntary  payment  of  money  which  they  at  once,  in  accord- 
ance with  an  established  and  recognized  usage,  transmitted  to 
their  principals. 

In  the  Canal  Bank  agt.  Bank  of  Albany  (1  Hill,  287)  the 
money  was  obtained  on  a  forged  indorsement,  and  the  defend- 
ant's liability  was  placed  upon  the  ground  that  no  title  passed. 
To  the  same  effect  is  Holt  agt.  Ross  (54  N.  Y.,  472).  Mills 
agt.x  Hunt  (20  Wend.,  432)  is  not  in  point.  That  was  the 
case  of  an  auctioneer's  selling  property  at  public  auction  with- 
out disclosing  his  agency.  In  Hochster  agt.  Baruch  (5  Daly, 
440)  the  agent  had  exceeded  his  authority,  and  moreover,  he 
had  contracted  as  principal.  I  find  nothing  in  Taintor  agt. 
Prendergast  (3  Hill,  72),  Cox  agt.  Prentice  (15  Maule  & 
Selwyn,  344),  Butter  agt.  Harrison  (2  Cowper,5G5),  Langley 
agt.  Warner  (3  N.  Y.,  330)  that  disturbs  my  confidence  in 
the  conclusion  I  have  reached.  If  the  doctrine  of  agency 
were  applicable  in  this  case,  the  defendants  on  the  authority 
of  Langley  agt.  Warner  (supra),  are  entirely  absolved  from 
responsibility.  Their  principals  had  a  perfect  right  to  the 
money  when  it  was  received,  and  there  is  no  pretense  that 
until  at  least  eleven  days  after  such  payment  they  had  any 
notice  of  the  mistake  (for  such  it  obviously  was)  in  the  remit- 
tance of  the  money.  But  I  incline  to  the  view  that,  as 
between  these  parties,  the  question  of  agency  is  not  in  this 
case.  Plaintiff  was  directed  by  Bowles  Bros.  &  Co.,  his  bank- 
ers, to  reimburse  them  by  a  payment  to  defendants.  Their 
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receipt  of  the  money  (which  was  within  the  scope  of  their 
authority)  created  no  obligation  on  their  part  to  make  resti- 
tution after  they  had  in  good  faith  accounted  for  and  paid  over 
the  proceeds  of  the  collection.  Plaintiff  must  be  held  to 
some  degree  of  diligence  in  charging  liability  upon  the  defend- 
ants. He  did  nothing  until  they  had  parted  with  the  funds, 
and  then  claimed  restitution  because  there  was  a  running 
account  between  the  defendants  and  their  principals,  upon 
which  the  amount  in  dispute  might  be  credited. 

I  cannot  recognize  the  justice  of  such  a  claim.  The  testi- 
mony is  undisputed  that  the  telegraphic  "  exchange  account " 
was  intended  and  understood  to  be  an  actual  payment  of-  the 
amount  transmitted  by  cable.  For  this  reason  there  should 
be  judgment  in  favor  of  the  defendants,  for  a  dismissal  of  the 
complaint,  with  costs. 
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N.  Y.  SUPEEME  COURT. 

DIEGO   DE   CASTKO   and  another  agt.  JAMES  E.  BKETT  and 

others. 

Arbitrators — power  of  supreme  court  over  awards  —  when  and  when  not 
set  aside  —  what  party  alleging  error  must  prove. 

Where  a  vessel,  by  the  terms  of  the  charter,  was  to  proceed  first  to  S.  M., 
then  to  S.  and  lastly  to  C.,  the  omission  to  go  to  S.  before  proceeding 
to  C.  was  a  deviation  from  the  contract  for  which  the  defendants  would 
be  liable  to  respond  to  the  plaintiffs  in  case  damage  resulted  therefrom. 

Such  deviation  could,  however,  be  excused  by  defendants  showing  that 
it  was  the  result  of  a  stress  of  weather,  or  of  causes  over  which  they 
had  no  control,  and  was  not  the  result  of  carelessness,  or  neglect  or 
want  of  skill  on  the  part  of  the  captain  of  the  vessel. 

The  burden  of  proof,  in  making  out  such  excuse,  is  upon  the  defendants. 

An  award  of  arbitrators  should  not  be  set  aside  where  the  plaintiffs,  with 
full  knowledge  of  the  situation  and  of  the  action  of  the  arbitrators, 
accepted  the  fruits  of,  and  executed,  the  award. 

The  supreme  court  has  no  general  supervisory  power  over  awards  of  arbi- 
trators, and  where  the  arbitrators  keep  within  their  jurisdiction  their 
awards,  in  the  absence  of  corruption  or  misconduct,  will  not  be  set 
aside  for  error  of  judgment  either  in  law  or  in  fact. 

Awards  may  be  set  aside  for  a  palpable  mistake  of  fact  in  the  nature  of  a 
clerical  error,  such  as  a  miscalculation  of  figures,  or  for  an  error  of  law 
appearing  on  the  face  of  the  award,  *.  e.,  where  it  appears  that  the 
arbitrators  intended  to  decide  according  to  law,  but  through  mistake  as 
to  the  law  did  not. 

The  party  alleging  error,  in  order  to  sustain  his  action,  must  be  able  to 
show,  from  the  award  itself,  that  but  for  the  mistake  the  award  would 
have  been  different. 

Although  the  arbitrators  may  have  misunderstood  the  effect  of  their  award, 
yet  where  the  evidence  does  not  justify  the  conclusion  that  they  were 
actuated  by  any  other  purpose  than  that  of  doing  justice  between  the 
parties,  or  that  they  were  guilty  of  corruption  or  misconduct  in  making 
the  award,  the  award  will  not  be  vacated. 

Special  Term,  September,  1878. 
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William  M.  Hoes  and  Samuel  Jones,  for  plaintiffs.^ 
E.  II,  Hobos,  for  defendants. 

LAWRENCE,  J. —  The  vessel,  by  the  terms  of  the  charter, 
was  to  proceed  first  to  Santa  Martha,  then  to  Savanilla,  and 
lastly  to  Carthagena. 

Prima  facie  the  omission  to  go  to  Savanilla,  before  pro- 
ceeding to  Carthagena  was  a  deviation  from  the  contract,  for 
which  the  defendants  would  be  liable  to  respond  to  the  plain- 
tiffs in  case  damage  resulted  therefrom. 

Such  deviation  could,  however,  be  excused  by  the  defend- 
ants showing  that  it  was  the  result  of  a  stress  of  weather  or 
of  causes  over  which  they  had  no  control,  and  was  not  the 
result  of  carelessness  or  neglect  or  want  of  skill  on  the  part 
of  the  captain  of  the  vessel. 

The  burden  of  proof  in  making  out  this  excuse  would  be, 
in  any  case,  upon  the  defendants.  It  is  conceded  that  the 
plaintiffs  and  defendants  agreed  to  submit  their  matters  of 
difference  to  arbitration,  that  such  arbitration  was  had,  that 
an  award  was  made,  and  that  on  the  14th  of  March,  1874, 
the  day  after  the  award  was  made,  it  was  acted  on  by  the 
plaintiffs  paying  the  balance  due  under  the  charter,  and 
receiving  from  the  defendants  the  amount  found  due  for  short 
delivery  of  cargo.  Unless  the  award  can  be  set  aside,  the 
plaintiffs  are  estopped  from  claiming  any  of  the  damages 
which  they  allege  they  sustained  by  the  failure  of  the  vessel 
to  proceed  to  Savanilla  from  Santa  Martha. 

It  is  contended  by  the  plaintiffs  that  the  award  was  not 
valid  and  binding  for  the  reason  that  before  the  making  of 
the  award,  the  defendants  having  submitted  to  the  arbitrators 
an  affidavit  of  the  captain  of  the  vessel  in  which  the  captain 
declared  and  certified  that  on  his  arrival  at  Carthagena  he 
did,  in  due  form,  make  due  protest  before  the  United  States 
consul  at  that  port  setting  forth  the  reasons  for  his  not  having 
proceeded  first  to  the  port  of  Savanilla,  asked  and  claimed  to 
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be  allowed  to  contradict  such  affidavit  by  procuring  docu- 
mentary evidence  from  Santa  Martha,  Savanilla  and  Cartha- 
gena,  and  that  before  the  matter  was  finally  closed  and 
decided  plaintiffs  should  be  allowed  to  communicate  with 
their  correspondents  at  those  places. 

Also,  that  the  defendants  agreed  to  allow  the  plaintiffs  to 
submit  such  documentary  evidence,  as  plaintiffs  could  obtain 
to  contradict  said  statements,  entries  and  affidavits,  and  said 
arbitrators  agreed  to  receive  and  consider  the  same. 

The  plaintiffs  also  allege  that  in  the  latter  part  of  February 
or  early  part  of  March,  1874,  at  the  time  of  the  hearing  before 
the  arbitrators,  when  the  vessel  was  loaded  and  about  to  pro- 
ceed upon  another  voyage  and  defendants  were  desirous  that 
her  departure  should  not  be  delayed,  the  defendant  G.  A. 
Brett,  in  the  presence  of  said  arbitrators,  promised  that  if  the 
vessel  was  allowed,  to  depart  if  there  was  any  thing  wrong  in 
the  statement  of  the  captain  or  his  affidavit,  or  the  log-book 
and  the  same  could  be  proven  to  be  incorrect  he  would  make 
it  all  right,  and  would  make  good  any  loss  which  the  plain- 
tiffs had  sustained. 

On  the  14th  of  March,  1874,  the  arbitrators  made  their 
award  as  follows : 

"  The  matter  of  the  charter-party  of  the  brig  Nellie  Antrim, 
which  was  left  to  us  for  arbitration,  has  been  decided  as  fol- 
lows :  The  vessel  is  entitled  to  the  whole  amount  of  charter 
and  six  days'  demurrage,  less  amount  paid  in  foreign  ports 
and  New  York. 

"  We  find  vessel  is  responsible  for  one  bag  of  coffee  and 
one  hide  ;  also  for  cargo  short  delivered  in  foreign  ports  —  M. 
B.  B.,  one  box  types  and  one  box  of  flour,  and  to  account  for 
which  interests  are  ascertained ;  N.  D.,  one  box,  either  soap 
or  tobacco ;  G.  G.,  one  box,  contents  unknown. 

"  No  claim  on  either  side  for  the  pilotage  half  paid,  nor 
that  the  charterers  have  any  claim  for  damages  by  reason  of 
the  vessel  having  first  gone  to  Carthagena  in  place  of  Savanilla. 
The  log-book  shows  that  it  was  occasioned  by  stress  of  weather, 
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and  the  affidavit  of  the  captain  that  a  protest  was  made  to  that 
effect  in  Carthagena  corroborates  it. 

"Nnw  YORK,  March  13,  1874. 

"A.  J.  DOVALLE. 
«J.  E.  MILLEK." 

The  questions  now  presented  for  my  consideration  are : 

First.  Should  the  award  be  set  aside  ? 

Second.  If  the  award  is  set  aside,  has  the  deviation  been 
excused  ? 

Third.  And  if  the  deviation  has  not  been  excused,  have 
the  plaintiffs  sustained  any  damage  therefrom  for  which  the 
defendants  should  respond  to  them  ? 

As  to  the  first  question,  after  giving  to  the  evidence  the 
fullest  and  most  careful  consideration,  I  am  compelled  to 
return  a  negative  answer : 

First.  On  the  ground  that  the  plaintiffs,  with  full  knowl- 
edge of  the  situation  and  of  the  action  of  the  arbitrators, 
accepted  the  award  and  executed  it.  The  conduct  of  the 
plaintiffs  seems  to  me  to  have  been  entirely  inconsistent  with 
the  belief  that  the  award  was,  in  any  event,  to  be  a  nullity. 

Second.  In  Fudickar  agt.  The  Guardian  Mutual  Insur- 
ance Company  (62  N.  Y.,  392)  the  court  of  appeals  held  that 
the  supreme  court  has  no  general  supervisory  power  over 
awards  of  arbitrators,  and  that  where  the  arbitrators  keep 
within  their  jurisdiction  their  awards,  in  the  absence  of  cor- 
ruption or  misconduct,  will  not  be  set  aside  for  errors  of 
judgment  either  in  law  or  fact ;  that  awards  may  be  set  aside 
for  a  palpable  mistake  of  fact  in  the  nature  of  a  clerical  error, 
such  as  a  miscalculation  of  figures,  or  for  an  error  of  law 
appearing  on  the  face  of  their  awards,  i.  e.,  where  it  appears 
that  the  arbitrators  intended  to  decide  according  to  law,  but 
through  mistake  as  to  the  law  did  not. 

It  was  further  held  that  the  party  alleging  error  in  order  to 
sustain  his  action  must  be  able  to  show  from  the  award  itself 
that  but  for  the  mistake  the  award  would  have  been  different 
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(See,  also,  The  Morris  Run  Coal  Co.  agt.  The  Salt  Co.  of 
Onondaga,  58  N.  Y.,  667;  Hodgkinson  agt.  Fernie,  3  Com- 
mon Bench  \N.  &],  1 89  ;  Perldns  agt.  Giles,  50  N.  Y., 
229).  In  this  case  there  is  no  evidence  which  shows  that  the 
arbitrators  were  guilty  of  corruption  or  misconduct  in  making 
the  award. 

The  arbitrators  may  have  misunderstood  the  effect  of  the 
award,  but  the  evidence  does  not  justify  the  conclusion  that 
they  were  actuated  by  any  other  purpose  than  that  of  doing 
•justice  between  the  parties.  Nor  is  there  in  this  case  any 
palpable  mistake  of  fact,  in  the  nature  of  a  clerical  error, 
which  will  bring  it  within  the  rules  laid  down  in  Fudickar 
agt.  The  Guardian  Mutual  Insurance  Co.  (supra).  Again, 
in  the  face  of  the  award  itself  I  am  not  prepared  to  say  that 
it  is  apparent  that  but  for  the  affidavit  of  the  captain  as  to 
the  protest  the  award  would  have  been  different. 

The  award  does,  it  is  true,  recite  that  the  log-book  shows 
that  the  failure  of  the  vessel  to  go  to  Savanilla  before  pro- 
ceeding to  Carthagena  was  occasioned  by  stress  of  weather, 
and  the  affidavit  of  the  captain  that  "  a  protest  was  made  to 
that  effect  corroborrates  it."  Whether  the  arbitrators  would 
have  rejected  the  statement  in  the  log-book  as  entirely  unwor- 
thy of  belief,  without  the  corroborative  affidavit  of  the  captain, 
certainly  does  not  appear  in  the  award  itself. 

It  may  be  said,  however,  that  taken  in  connection  with  the 
testimony  of  Mr.  Dovalle,  the  arbitrator,  and  of  Mr.  Scott, 
that  it  is  clear  that  but  for  the  affidavit  of  the  captain  the 
award  would  have  been  different  and  that  the  arbitrators 
would  have  found  that  the  deviation  was  not  excused.  The 
conduct  of  the  arbitrators  in  immediately  proceeding  to  make 
an  award  while  they  had  agreed,  as  the  plaintiffs  contend,  to 
give  the  latter  time  to  prove  the  falsity  of  the  captain's  affida- 
vit, and  that  the  award  should  be  a  nullity  if  such  proof  should 
be  produced,  does  not  seem  to  show  that  they  regarded  their 
work  at  that  time  as  a  nullity.  Their  subsequent  attempt  to 
reopen  the  case  in  June,  1874,  can  have  no  bearing  upon  the 
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proper  disposition  of  this  question,  because  at  that  time  if  the 
award,  when  made,  was  a  finality  the  arbitrators  were  functus 
ojficio. 

For  these  reasons  it  seems  to  me  that  the  plaintiffs  have 
failed  to  make  out  a  case  entitling  them  to  a  judgment  vacat- 
ing the  award  (See  cases,  supra). 

If  my  conclusions  are,  however,  erroneous  in  respect  to  the 
plaintiffs  having  failed  to  make  out  a  case  entitling  them  to  a 
judgment  vacating  the  award  for  the  reasons  claimed  by  them 
there  is  another  ground  on  which  I  think  they  must  fail,  and 
that  is  that  on  the  testimony  the  defendants  appear  to  me  to 
have  'excused  the  deviation.  The  testimony  of  the  captain 
confirms  the  statement  of  the  log-book  kept  by  the  mate  as 
to  the  cause  of  the  inability  of  the  vessel  to  reach  the  port  of 
Savanilla,  and  shows  that  it  resulted  from  the  action  of  the 
current  of  the  wind  and  of  the  bursting  of  the  sails. 

This  testimony  is  not  overthrown  by  that  of  the  expert 
produced  by  the  plaintiffs,  nor  by  the  suggestion  of  plaintiffs' 
counsel,  that  the  deviation  was  due  to  another  cause. 

Unless,  therefore,  the  testimony  of  the  captain  is  to  be  dis- 
regarded as  utterly  unworthy  of  belief,  his  statement  as  to  the 
cause  of  his  failure  to  make  the  port  of  Savanilla  must  control 
me  in  arriving  at  a  judgment  on  this  branch  of  the  case. 

It  is,  in  substance,  contended  by  the  plaintiffs  that  the  testi- 
mony given  by  the  captain  must  be  discredited  because  in  his 
affidavit  filed  with  the  arbitrators  he  made  a  false  statement 
in  regard  to  the  protest,  and  in  support  of  this  view  attention 
is  called  to  the  alleged  discrepancy  between  the  captain's 
statement  in  his  de  bene  esse  examination  and  in  his  evidence 
upon  the  trial. 

An  examination  of  the  testimony  of  the  captain  does  not 
lead  me  to  the  conclusion  that  such  discrepancies  as  are  alleged 
to  exist  in  his  statements  should  discredit  him  as  a  witness. 
In  liis  de  bene  esse  examination  the  witness  testifies :  "As  soon 
as  I  came  there,  the  first  day  I  came  up  to  Mr.  Hamaberg,  I 
asked  for  his  advice ;  he  told  me  to  wait  and  he  would  see 
VOL.  LVI  62 
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what  he  could  do  for  me ;  on  the  twenty-third  of  December 
he  told  me  to  discharge  my  cargo  belonging  to  Carthagena ; 
that  day  I  noted  a  protest,  a  blank  protest ;  it  was  printed  in 
the  consul's  office." 

Q.  Was  there  anybody  present?  A.  No,  sir,  except  me 
and  the  consul,  and  he  told  me  Mr.  Matthieu,  his  partner, 
was  sick  and  he  could  not  attend  to  me  and  he  would  see  me 
all  right. 

Q.  Was  it  upon  a  piece  of  paper?  A.  No,  sir,  in  a  book; 
if  I  saw  the  book  again  I  would  know  it. 

Q.  Describe  the  book.  A.  It  was  about  an  inch  and  a  half 
thick ;  I  can't  tell  how  long  it  was  ;  about  fourteen  inches 
long. 

Q.  How  wide  ?     A.  About  ten  inches  wide. 

Q.  Who  presented  the  book  to  you  ?  A.  Mr.  Hamaberg, 
the  consul. 

Q.  Where  did  he  get  it  from  ?  A.  He  took  it  out  of  his 
office. 

Q.  Was  this  in  his  office  ?  A.  Yes,  sir ;  Mr.  Matthieu  and 
Mr.  Hamaberg's  office  was  one;  they  were  partners. 

Q.  Did  he  get  the  book  ?  A.  He  did;  it  belonged  to  the 
office;  then  he  told  me  to  bring  my  log-book,  in  case  I 
wanted  my  protest  extended. 

Q.  Did  you  acknowledge  it  —  did  he  swear  you  ?  A.  No, 
sir ;  he  didn't. 

Q.  What  did  you  do  ?     A.  I  signed  it. 

Q.  In  his  presence  ?     A.  Yes,  sir. 

Q.  Do  you  know  what  the  protest  related  to  ?  A.  To  the 
dangers  of  the  sea  and  the  navigation ;  it  is  a  blank  protest, 
made  out  generally. 

In  his  examination  at  the  trial,  the  witness  stated  that  he 
noted  a  protest  but  did  not  extend  it,  and  that  the  protest 
was  not  extended  because  his  consignee  did  not  require  him 
to  do  it.  In  his  affidavit  before  the  arbitrator,  he  certified 
and  declared  that,  "  on  my  arrival  at  Carthagena,  I  did,  in 
due  form,  make  protest  before  the  United  States  consul  at 
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that  port,  setting  forth  the  reasons  and  causes  for  my  not 
having  proceeded  to  the  port  of  Sa vanilla,  before  proceeding 
to  the  port  of  Carthagena." 

The  testimony  on  the  part  of  the  plaintiffs  is  to  the  effect 
that  no  record  of  a  protest  can  be  found  in  the  consul's  office 
at  Carthagena.  The  consul  Mr.  Hamaberg,  referred  to  by  the 
captain,  is  dead.  The  testimony  of  the  captain  on  the  two 
different  examinations  does  not  appear  to  me  to  be  willfully 
contradictory.  Looked  at  in  one  view,  he  did  duly  make  a 
protest  to  the  consul,  who  was  also  the  consignee  of  the 
vessel,  and  I  do  not  think  that,  in  weighing  his  evidence  for 
the  purpose  of  determining  whether  he  is  worthy  of  belief 
in  other  respects,  great  stress  should  be  laid  upon  the  fact 
that  in  his  affidavit  he  declares  that  in  due  form  he  did  pro- 
test, while  in  his  evidence  he  states  that  he  noted  a  protest. 

Furthermore,  I  regard  the  question  as  to  whether  a  protest 
was  or  was  not  made  as  one  which  bears,  in  this  case,  solely 
upon  the  credibility  of  the  captain's  evidence. 

Even  if  he  did  not  protest,  he  would  not  be  precluded  from 
showing  that  the  alleged  deviation  was  caused  by  stress  of 
weather  or  by  the  dangers  of  the  sea  ;  and  although  the  pro- 
test, if  made,  might  be  evidence  against  him  or  his  owners,  it 
would  not,  in  general,  be  evidence  in  his  or  their  favor  (Abbott 
on  Shipping,  465,  466  ;  2  Parsons  on  Mar.  Law,  p.  489  and 
cases  in  note  3). 

I  cannot,  therefore,  reject  the  testimony  of  the  captain  as 
unworthy  of  belief  because  of  the  alleged  discrepancies  in 
regard  to  the  matter  of  the  protest ;  and  as  his  testimony, 
relative  to  the  cause  of  the  vessel  not  reaching  Savanilla,  cor- 
roborates the  log-book,  and  as  he  is  not  otherwise  impeached, 
I  think  that  his  testimony  in  that  respect  should  be  accepted 
as  true. 

Accepting  it  as  true,  the  defendants  have  excused  the  devi- 
ation, and  it  therefore  follows  that  the  plaintiff  can  have  no 
cause  of  action  against  the  defendants  by  reason  thereof. 
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I  am  of  the  opinion,  therefore,  that  the  defendants  are  enti- 
tled to  judgment. 

First.  Because  the  plaintiffs,  with  full  knowledge  of  the 
situation,  accepted  the  fruits  of,  and  executed,  the  award. 

Second.  Because  they  have  failed  to  make  out  a  case  which 
calls  for  the  vacating  of  the  award  under  the  decisions  I  have 
referred  to, 

Third.  Because,  even  if  the  award  were  vacated  and  set 
aside,  the  evidence  shows  that  the  alleged  deviation  from 
which  the  plaintiffs  claim  to  have  suffered  damage  arose  from 
stress  of  weather  and  the  action  of  the  wind  and  of  the 
current,  and  not  from  any  want  of  care  or  skill  or  from  the 
neglect  of  the  captain  of  the  vessel. 

The  findings  will  be  settled  on  five  days'  notice. 
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K  Y.  COMMON  PLEAS. 

THE  PHENIX   INSURANCE   COMPANY,  plaintiff  and  appellant, 
I  agt.  SIMEON  E.  CHURCH,  defendant  and  respondent. 

Promissory  note  —  Bona  fide  holder. 

Where  a  plaintiff  receives  from  the  payee  or  holder  thereof  a  diverted 
note  in  payment  of  a  precedent  debt  and  in  consideration  thereof  alters 
his  position  by  surrendering  some  security  or  evidence  of  indebtedness, 
he  becomes  a  bona,  fide  holder  for  value  of  the  note  received  so  as  to 
shut  out  defenses  thereto  which  otherwise  might  have  been  made.  The 
reasons  stated.  So  held,  upon  a  reargument  of  the  appeal  herein  and 
the  present  decision,  in  effect,  reverses  that  previously  rendered  in  the 
same  case,  reported,  ante,  page  29. 

General  Term,  January,  1879. 

BROWN,  POPE  &  Co.,  were  insurance  brokers,  in  Boston, 
and  had  collected  a  considerable  amount  of  money  consisting 
of  premiums  of  insurance  belonging  to  the  plaintiff  and  upon 
being  pressed  for  payment,  they  gave  their  check  for  the 
amount.  This  check,  upon  being  presented  to  the  bank  for 
payment,  was  not  paid.  Brown,  Pope  &  Co.,  being  pressed 
for  the  payment  of  the  check  thus  given,  finally  gave  the  note 
in  suit  to  the  plaintiffs  alleging  it  to  be  a  good  note  and  the 
unpaid  check  was  surrendered  to  them.  The  note  in  suit  had 
been  given  to  one  "Worcester,  for  a  particular  purpose,  and 
Worcester  had  diverted  it  and  loaned  it  to  Brown,  Pope  &  Co., 
without  receiving  any  consideration  therefor. 

The  question  presented  is,  are  the  plaintiffs  such  holders  of 
the  note  in  suit  as  would  prevent  the  defendant  from  setting 
up  the  defense  in  this  action  upon  the  note  which  he  had 
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against  the  note  in  the  hands  of  Brown,  Pope  &  Co.,  and  in 
those  of  Worcester  ? 

Mr.  justice  McAoAM,  who  tried  the  cause,  thought  that  the 
plaintiffs  were  bonafide  holders  of  the  note  for  value.  The 
general  term  of  the  marine  court  reversed  this  judgment  and 
from  this  judgment  of  the  general  term  this  appeal  is  taken. 

Mr.  O.  Tillotson,  of  counsel,  for  plaintiff  and  appellant. 
Mr.  S.  E.  Church,  in  person. 

YAN  BKUNT,  J.  —  A  large  number  of  cases  have  been  cited 
by  the  counsel  for  the  respective  parties  and  which  it  is  not 
at  all  necessary  that  I  should  notice  in  detail,  because  the 
principle  which  all  these  cases  serve  to  illustrate  seems  to  be 
the  same,  and  it  is  only  in  the  application  of  this  principle  to 
the  facts  of  this  case  that  any  difficulty  can  arise. 

In  the  case  of  Moore  agt.  Ryder  (65  N.  Y.,  438)  the  rule 
is  stated  to  be  as  follows  :  "  In  case  the  holder  of  such  paper 
has  not  parted  with  any  value  or  received  any  binding  obliga- 
tion, or  changed  his  position  to  his  detriment  in  the  faith 
thereof,  he  cannot  recover  against  the  party  defrauded  or 
wronged." 

Again,  in  the  case  of  Turner  agt.  Treadway  (53  N.  T., 
650),  somewhat  different  language  is  used  in  stating  the  pro- 
position but  it  is  of  the  same  purport.  It  is  there  stated  that 
a  recovery  cannot  be  had  upon  a  note  which  has  been  diverted 
unless  the  plaintiff,  upon  the  strength  of  the  note,  has  sur- 
rendered some  security  or  evidence  of  indebtedness,  or  parted 
with  some  value.  It  is  true  that  it  may  be  said  that  in  the 
last  case  it  was  not  necessary  to  determine  whether  the  sur- 
render of  such  an  evidence  of  indebtedness  as  the  past  due 
note  or  check  given  for  a  debt  of  the  maker  would  constitute 
the  holder  of  diverted  paper  a  holder  for  value,  but  the  pro- 
position contained  in  the  previous  case  is  only  restated  in 
different  language.  Applying  this  rule,  even  if  there  were 
no  adjudicated  cases  upon  the  point,  I  think  that  it  could  be 
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shown  that  the  plaintiffs  in  this  action  had  changed  their  posi- 
tion to  their  detriment  by  the  surrender  of  the  check  to 
Brown,  Pope  &  Co.  at  the  time  they  received  the  note  in 
suit.  It  is  impossible  for  any  person  to  say  that  the  holder 
of  a  negotiable  instrument  is  not  in  a  much  better  position 
than  if  the  demand  which  this  instrument  represents  had 
remained  in  an  open  unliquidated  account.  In  the  one  case 
he  holds  an  acknowledgment  of  indebtedness  which  would 
require  the  most  satisfactory  evidence  to  overthrow ;  in  the 
other  the  burden  of  proof  would  be  upon  him  to  establish  his 
claims,  a  difference  which,  in  very  many  cases,  would  com- 
pletely reverse  the  results  of  a  litigation.  So,  in  the  case  at 
bar,  the  plaintiffs  in  bringing  their  action  upon  the  check  of 
Brown,  Pope  &  Co.  would  be  proceeding  upon  an  admission 
by  Brown,  Pope  &  Co.  of  their  indebtedness  which  it  would 
require  very  strong  evidence  to  overthrow ;  whereas  if  they 
were  suing  upon  an  open  account  they  would  have  to  prove 
every  item  of  the  account  which,  it  might  be,  they  would  find 
it  impossible  to  do,  and  they  weuld  lose  all  the  presumptions 
in  their  favor  which  they  could  avail  themselves  of  in  a  pro- 
ceeding upon  the  check. 

Therefore,  it  seems  to  me  to  be  no  answer  to  the  point 
that  the  plaintiffs  have  changed  their  positions  to  their  detri- 
ment by  the  surrender  of  the  check  to  Brown,  Pope  &  Co., 
to  say  that  even  after  the  surrender  of  the  check  they  could 
have  brought  an  action  against  Brown,  Pope  &  Co.,  upon  the 
account. 

But  I  need  not  rely  upon  my  own  application  of  the  prin- 
ciple because  the  only  authorities  upon  this  question  are 
entirely  in  harmony  with  the  foregoing  views  and  entirely 
dispose  of  the  question.  In  the  case  of  Youngs  agt.  Lee  (18 
Barb.,  187)  the  fact  was  expressly  adverted  to  that  the  holder 
of  a  demand  in  negotiable  paper  was  in  a  better  position,  on 
many  accounts,  than  if  the  demand  had  remained  in  an  open, 
unliquidated  account  and  the  decision  of  the  case  was  based 
upon  this  ground. 
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The  same  case  was  affirmed  in  the  court  of  appeals  (12 
N~.  I7.,  551),  and  the  ground  upon  which  the  case  in  the  court 
below  was  decided  is  not  dissented  from,  but  the  decision  is 
made  to  turn  upon  the  fact  that  the  note  given  up  was  not  yet 
due  and  because  the  note  surrendered  was  not  yet  due  it  was 
held  that  the  plaintiffs  were  holders  of  the  note  sued  upon  for 
value.  It  is  difficult  to  see  what  difference  the  fact  that  the 
paper  surrendered  is  or  is  not  due,  can  make  and  in  the  case 
of  Day  agt.  Saunders  (1  Abb.  Court  of  Appeals  495),  it  was 
expressly  held  that  it  was  manifest  that  there  is  no  distinction 
in  principle  between  a  case  where  the  debt  is  due  and  when 
not  due. 

In  the  report  of  the  case  of  Brown  agt.  Leavitt  (31  N.  Y., 
113)  it  does  not  appear  whether  the  surrendered  note  had 
been  given  for  a  previous  indebtedness  or  whether  the  note 
constituted  the  whole  debt  but  it  is  evident,  from  the  opinion 
of  the  court,  that  whatever  the  fact  was  it  could  be  of  no 
consequence  in  the  disposition  of  the  case  and  that  the  holder 
of  a  promissory  note  transferred  in  payment  of  a  note  already 
due,  is  a  holder  for  value. 

In  the  case  of  Pratt  agt.  Cowan  (37  N.  Y.,  440)  the  facts 
were  that  one  Agnew  being  indebted  to  the  plaintiff  in  a 
large  sum  of  money,  for  which  the  plaintiff  held  Agnew's 
overdue  notes,  the  plaintiff  gave  up  to  Agnew  such  overdue 
notes  and  received,  therefor,  the  note  in  suit  arid  new  notes 
made  by  Agnew  for  the  balance,  and  that  the  plaintiff  took 
the  note  in  suit  without  notice  of  any  defense. 

The  referee  found  that  the  said  notes  so  due  from  Agnew 
to  the  plaintiff  were  surrendered  by  the  plaintiff  to  Agnew, 
and  this  note  of  defendants  with  Agnew's  indorsement  was 
delivered  by  Agnew  to  plaintiff  on  account  of  so  much,  and 
as  a  part,  of  said  indebtedness,  and  the  note,  or  notes,  of 
Agnew  given  for  the  balance.  That  no  agreement  was  made 
at  the  time  that  said  note  in  suit  should  be  a  payment  of  so 
much,  or  any  part,  of  said  indebtedness,  nor  was  any  thing 
said  on /the  subject,  the  transaction  being  siniply  a  surrender 
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of  the  old  notes  and  the  indorsement  over  of  this  and  the 
giving  of  the  other  notes,  "  and  the  court  expressly  held  that 
these  facts  constituted  the  plaintiffs  holders  for  value  and  base 
their  decision  upon  the  cases  of  Young  agt.  Lee  and  Brown 
agt.  Leavitt. 

It  is  true  that  the  court  had  another  reason  for  arriving  at 
the  same  conclusion  which  has  been  disapproved  ^  in  the 
cases  of  Moore  agt.  Ryder  (65  N.  Y.,  442) ;  but  the  first 
ground  upon  which  the  decision  had  been  placed  is  in  har- 
mony with  the  decisions  and  has  never  been  overruled.  It  is 
suggested  that  a  clieck  is  not  such  a  security  as  a  promissory 
note,  but  I  am  unable  to  see  any  difference  between  a  past 
due  check  and  a  past  due  bill  of  exchange  or  promissory  note. 
I  am  of  the  opinion,  therefore,  that  by  the  surrender  of  the 
check  of  Brown,  Pope  •&  Co.  at  the  time  of  the  receipt  of 
the  note  in  suit  the  plaintiffs  have  changed  their  position  in 
respect  to  their  claims  upon  Brown,  Pope  &  Co.  to  their 
detriment,  and,  consequently,  are  holders  of  the  note  in  suit 
for  value. 

The  judgment  of  the  general  term  of  the  marine  court 
should  be  reversed  and  that  of  the  trial  term  affirmed,  with 
costs. 

I  concur.     CHARLES  P.  DALY,  Ch.  J. 

I  dissent,  for  reasons  given  in  former  opinion  (mte,  p.  29). 
LAKREMORE,  J. 

VOL.  LVI  63 


498  NEW  YORK  PRACTICE  REPORTS. 


Fellows  agt.  Kittredge  et  al. 


N.  Y.  MAEINE  COURT. 

« 
CAROLINE  S.  FELLOWS  agt.  WILLIAM  P.  KITTEEDGE  et  al. 

Discharge  of  a  judgment  against  a  bankrupt —  Code  of  Civil  Procedure,  sec- 
tion 1268  —  construction  of. 

The  right  of  judgment  debtors  discharged  from  their  debts  by  proceed- 
ings  in  bankruptcy  to  have  a  judgment  against  them,  canceled  of  record 
after  the  lapse  of  two  years  since  their  discharge  was  granted,  sustained 
notwithstanding  the  fact  that  the  judgment  was  a  lien  upon  certain  real 
estate  conveyed  by  the  bankrupts.  The  reasons  stated. 

/Special  Term,  March,  1879. 

THE  plaintiff  recovered  judgment  against  the  defendants 
December  31,  1874,  for  $525.86,  and  on  the  5th  day  of  July, 
1876,  the  defendants  were  discharged  from  their  debts  and 
liabilities,  by  and  under  proceedings  in  bankruptcy,  which 
resulted  in  such  discharge  on  that  day.  The  defendants  now 
apply,  under  section  1268  of  the  Code  of  Civil  Procedure,  for 
an  order  discharging  the  judgment  of  record.  The  plaintiff 
opposes  the  motion  on  the  ground  that  the  judgment  which 
was  duly  docketed  in  Kings  county  is  a  lien  upon  two  pieces 
of  land  therein  situated,  one  of  which  was  conveyed  by  the 
defendants  after  the  docketing  of  the  judgment  and  before 
their  adjudication  as  bankrupts,  and  the  other  was  conveyed 
by  deed  recorded  since  their  discharge;  and  the  plaintiff 
insists  that  the  application  should  be  denied,  because  if  it  is 
granted  it  will  destroy  her  judgment  lien  on  said  property. 

Thomas  D.  Robinson,  for  motion. 
J.  F.  Kernockan,  opposed. 
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McAoAM,  J.  —  A  judgment  is  not  a  specific  lien  on  any 
particular  real  estate  of  the  judgment  debtor  but  a  general 
lien  upon  all  his  real  estate  (Rodger s  agt.  Banner,  45  N.  Y., 
379).  In  short,  a  judgment  creditor  has  no  jus  in  re  but  a 
mere  naked  power  to  make  his  general  lien  effectual  by  follow- 
ing up  the  steps  of  the  law  and  consummating  his  judgment 
by  execution  and  levy  on  the  land  (See  Conrad  agt.  Insurance 
Co.,  1  Peters,  387,  443).  The  new  Code  (tec.  1268)  allows 
the  judgment  creditor  two  years  after  the  bankrupt's  dis- 
charge to  make  his  general  lien  effective ;  and  whether  he 
improves  the  opportunity  or  not  it  operates  as  a  sort  of  statute 
of  limitation  and  allows  the  bankrupt,  after  the  two  years  have 
elapsed,  to  apply,  upon  proof  of  his  discharge,  to  the  court  in 
which  the  judgment  was  recovered  for  an  order  directing  it 
to  be  discharged  of  record ;  and  if,  upon  the  hearing  of  the 
motion,  it  is  made  to  appear  that  the  bankrupt  has  been  dis- 
charged from  the  payment  of  the  judgment,  the  Code  (sec. 
1268)  is  mandatory  "  that  an  order  must  be  made  "  granting 
the  application.  The  defendants  have  supplied  the  necessary 
proofs  and  are,  therefore,  entitled  to  the  relief  they  ask  (See 
Deyo  agt.  Van  Valkenburgh,  5  Hill,  242).  The  lien  of  a 
judgment  recovered  in  a  state  court  is  regulated  by  the  state 
law  which  creates  and  regulates  the  nature,  duration,  effect 
and  mode  of  discharge  of  such  lien  which,  when  declared, 
cannot  be  restrained  or  extended  by  the  court.  There  is 
nothing  in  the  statute  which  authorizes  a  partial  or  condi- 
tional discharge  of  the  judgment,  or  which  authorizes  the 
court,  by  decree  or  otherwise,  to  preserve  and  continue  the 
lien  of  the  judgment  creditors  upon  any  specific  property, 
real  or  personal.  The  defendants  are,  by  force  of  the  statute, 
entitled  to  an  unconditional  order  discharging  the  judgment 
and  their  motion,  therefore,  will  be  granted. 
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SUPREME  COURT. 

.ALBANY  CITY  SAVINGS  BANK  agt.  GEOKGE  MARTIN,  CHAUNCEY 
S.  TITUS  and  others. 

Deed —  Covenant  to  pay  mortgage  —  Insufficient  evidence  of  the  insertion  of 
covenant  in  deed  through  fraud  or  mistake. 

Parties  who  have  accepted  a  deed  after  having  had  ample  opportunity  to 
examine  the  same  before  its  acceptance,  and  also  upon  action  being 
brought  to  enforce  a  covenant  in  such  deed  before  it  was  placed  on 
record,  are  not  in  a  position  which  entitles  them  to  say  that  it  is  not  in 
conformity  with  their  agreement  of  purchase. 

Where  the  covenant  in  the  deed  sustains  the  action  it  should  not  be 
changed  or  altered,  or  adjudged  incapable  of  enforcement  on  the  ground 
of  fraud  or  mistake,  without  a  trial  in  which  the  grantor  may  be  heard. 

A  deed  formally  accepted  and  put  on  record,  and  containing  in  clear  and 
legibly  written  words  the  assumption  clause  or  covenants  ought  to  be 
enforced,  is  very  high  evidence  of  the  agreement  between  the  parties  at 
the  time  of  the  purchase,  and  should  not  be  lightly  disregarded,  nor  set 
aside  except  upon  clear  and  convincing  proof. 

The  evidence  in  this  case  examined,  commented  on  and  held  to  be  insuf- 
ficient to  maintain  the  defense,  that  the  covenant  in  the  deed  to  assume 
payment  of  the  mortgage,  was  contrary  to  the  agreement  of  purchase 
and  was  inserted  therein  by  fraud  or  mistake  without  the  knowledge 

.    of  the  grantees. 

Albany  Circuit,  May,  1878. 

Parker  &  Countryman,  for  plaintiffs. 

A.  H.  Tremaine,  Clute  and  Hinman,  for  defendants  Titus 
and  Stott. 

WESTBROOK,  J.  —  This  action  is  brought  to  foreclose  a  mort- 
gage executed  by  George  Martin  and  wife  to  plaintiff,  dated 
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June  15,  1874,  and  given  to  secure  the  sum.  of  $2,500  loaned 
to  Martin  by  said  plaintiff. 

On  the  26th  of  February,  1875,  Martin  and  wife  conveyed 
the  premises  covered  by  the  mortgage  to  the  defendants  Wil- 
liam Stott  and  Chauncey  S.  Titus  for  the  consideration,  as 
expressed  in  the  deed,  of  $5,000,  which  deed  contains  the 
following  clause :  "  Said  premises  are  conveyed  subject  to  a 
bond  and  mortgage  on  the  above-described  premises  for 
$2,500  given  by  George  Martin  and  wife  to  "Albany  City 
Savings  Institution,  and  which  bond  and  mortgage  said  par- 
ties of  the  second  part  assume  and  agree  to  pay."  The 
deed  was  recorded  in  the  Albany  county  clerk's  office  on  the 
27th  day  of  February,  1875,  in  Book  of  Deeds  No.  2-78,  on 
page  398.  The  plaintiff  seeks  to  enforce  the  covenant,  the 
words  of  which  have  been  given,  against  the  defendants  Stott 
and  Titus,  and  asks,  if  there  be  a  deficiency  upon  the  sale,  for  a 
judgment  against  them  for  the  amount  thereof.  They  defend 
upon  the  ground  that  the  above  stipulation  in  the  deed  to 
them  was  contrary  to  their  agreement  of  purchase  from  Martin, 
and  was  inserted  in  the  deed  by  fraud  or  mistake  without 
their  knowledge,  and  their  discovery  that  it  was  in  was  not 
made  until  a  long  while  after  the  deed  was  recorded.  Whether 
the  defendants  .Stott  and  Titus  are  personally  liable  for  any 
deficiency  is  the  only  question  which  this  case  presents. 

Apart  from  the  questions  of  fact,  which  the  defense 
involves,  and  which  will  be  hereafter  considered,  there  are 
two  legal  difficulties,  which  are  these  :  First.  Indisputably 
the  deed  under  which  the  defendants  took  the  property,  con- 
tains the  covenant  upon  which  they  are  sought  to  be  made 
liable.  Can  that  deed  be  changed  or  altered,  or  be  considered 
or  regarded  in  any  form  other  than  as  it  reads,  until  it  has 
been  reformed  in  an  action  brought  by  these  defendants 
against  George  Martin,  their  grantor  ?  Second.  Are  the 
defendants,  as  they  admit  they  have  had  ample  opportunity 
to  examine  the  deed  before  it  was  accepted,  and  also  before  it 
was  placed  on  record,  in  any  position  which  entitles  them  to 
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say  that  it  is  not  in  conformity  with  their  agreement  ?  In 
regard  to  the  first  objection,  it  can  be  plausibly  at  least  urged, 
that  the  written  agreement  between  the  defendants  and  Mar- 
tin sustains  the  action.  How  can  that  be  changed  or  altered, 
or  adjudged  incapable  of  enforcement  on  the  ground  of  fraud 
or  mistake,  without  a  trial  with  Martin  ?  It  does  not  answer 
the  objection  to  say  the  plaintiff  cannot  recover  without  an 
agreement  by  the  defendants  to  pay,  because  the  answer  is 
they  have  made  one  by  their  deed.  That  covenant  must  be 
nullified  to  have  the  defense  succeed,  and  can  that  be  done 
without  hearing  Martin?  He  is  interested,  and  interested 
now  in  its  enforcement ;  because  if  this  action  fails,  the  court 
invalidates  his  agreement  without  hearing  him.  In  regard 
to  the  second  point,  is  it  tolerable  that  a  party,  who  has  taken 
a  deed  deliberately,  who  can  read  and  understand  (one  of  the 
defendants  was  educated  as  a  lawyer,  and  the  other  is  one 
accustomed  to  deal  in  real  estate),  and  has  abundant  oppor- 
tunity so  to  do,  can  be  heard  to  say,  "  I  have  never  promised, 
as  the  writing  evinces."  Certain  it  is,  if  a  person  is  able,  by 
his  own  testimony,  under  such  circumstances,  to  prove  a 
fraud  or  mistake,  the  establishment  of  a  rule  which  enables 
him  so  to  do,  will  lead  to  infinitely  more  fraud  than  will  be 
thereby  suppressed  in  some  exceptional  cases.  Waiving, 
however,  the  discussion  of  these  legal  questions,  let  us  look  at 
the  evidence. 

Mr.  Titus  and  Martin  claim  that  the  assumption  of  the  mort- 
gage was  no  part  of  this  agreement  with  Martin ;  that  Stott 
had  gone,  about  11  o'clock  A.  M.  of  the  day  the  deed  was 
delivered,  to  the  office  of  the  Messrs.  Parker  to  examine  the 
conveyance,  and  on  such  examination  found  there  was  no 
clause  then  in  the  deed  as  it  now  contains ;  that  when  the 
deed  was  delivered  by  Mr.  Walsh  (then  a  clerk  in  office  of 
Messrs.  Parker)  and  Mr.  Martin,  it,  and  others  delivered  at 
same  time,  were  only  examined  so  far  as  to  see  the  numbers 
of  the  lots  were  right,  and  the  same  was  put  on  record  with- 
out further  examination. 
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Opposed  to  this  evidence  of  the  defendant  is : 

First.  The  deed  itself,  formally  accepted  and  put  on  record, 
and  containing,  in  clear  and  legibly  written  words,  the  cove- 
nant relied  upon.  This  is  very  high  evidence  certainly  of 
the  agreement,  and  should  not  be  lightly  disregarded  nor  set 
aside  except  upon  clear  and  convincing  proof  (Nemns  agt. 
J}milap,  33  N.  Y.,  680  ;  Pennell  agt.  Wilson,  2  Robts.,  509  ; 
Lyman  agt.  U.  S.  Ins.  Co.,  17  Johns.,  376). 

Second.  John  "W.  Walsh,  formerly  a  clerk  in  the  office  of 
Messrs.  Parker,  and  Amasa  J.  Parker,  Jr.,  testified  that  some 
months  before  the  execution  of  the  deed  to  the  defendants,  a 
large  number  of  conveyances  for  different  pieces  of  property 
•wned  by  George  Martin  and  located  in  the  neighborhood  of 
•Martinsville,  were  prepared,  th$  consideration  and  grantee's 
name  in  blank,  and  each  deed  contained  the  clause  assuming 
the  mortgage  owned  by  the  savings  bank,  and  of  those  deeds 
this  was  one.  Against  the  clear  evidence,  then,  of  these  wit- 
nesses, is  only  the  evidence  of  the  defendant  Stott,  that  at 
11  o'clock  on  the  morning  of  the  day  of  the  delivery  of 
the  deed,  it  did  not  contain  the  assumption  clause.  Contra- 
dicted as  Stott  is  by  two  witnesses  upon  this  point,  and  by 
the  further  fact  of  the  gross  improbability  that  gentlemen  of 
the  character  and  standing  of  the  Messrs.  Parker  and  their 
clerk  would  have  inserted  the  assumption  clause  after  examin- 
ation, Mr.  Stott's  statement  cannot  be  believed.  • 

Third.  Walsh  and  Martin  prove  that  this  deed  and  several 
others  were  left  with  Titus,  at  his  office,  about  12  o'clock. 
They  then  went  to  a  hotel  and  got  dinner,  leaving  the  deeds. 
On  their  return,  which  was  in  about  half  an  hour  (Stott  was 
then  in  the  office  of  Titus),  considerable  conversation  took 
place  between  Titus  and  Stott,  the  latter  opening  and  reading 
the  deeds.  This  interview  lasted  from  a  quarter  to  1  to 
2  o'clock.  For  the  space  of  two  hours,  then,  the  defend- 
ants had  the  deeds  for  examination,  and  they  did  examine 
them.  As  this  evidence  is  more 'natural  and  reasonable  than 
the  evidence  of  Stott  and  Titus,  it  is  accepted  as  true. 
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Fourth.  Several  pieces  of  property  conveyed  at  same  time 
to  defendants  by  Martin,  and  containing  a  similar  covenant, 
have  all  been  conveyed  to  others  by  various  and  separate 
deeds  containing  the  same  covenant  on  the  part  of  their  sev- 
eral grantees.  Some  of  these  deeds  were  prepared  in  the 
office  of  the  defendant  Titus  and  copied  by  a  clerk  who 
admits  that  he  could  not,  without  instructions,  have  altered 
and  changed  the  language  of  the  covenant,  as  it  is  in  several 
instances,  without  directions  and  a  form.  It  is  impossible  to 
believe  the  defendants  were  ignorant  of  the  contents  of  the 
conveyances  they  gave  as  well  as  of  those  received. 

"Without  any  further  discussion  of  the  questions  of  fact 
which  this  case  involves  I  think  the  clear  weight  of  evidence 
is  that  the  defendants  accepted  the  deed  with  full  knowledge, 
and  that  the  plaintiff  is  entitled  to  judgment. 
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SUPREME  COURT. 

BENJAMIN  GOULD  agt.  THE  CAYTJGA  COUNTY  NATIONAL  BANK 
and  NELSON  BEARDSLEY. 

Release  —  when  and  when  not  a,  bar  to  an  action  —  when  obtained  by  false 
and  fraudulent  representations  no  bar  —  When  knowledge  by  one  officer  of  a 
bank  that  representations  are  false  binds  the  bank  —  Evidence  of  fraud  in 
a  release  competent — Where  no  consideration  is  paid  for  release  nothing  is 
required  to  be  returned  before  bringing  action  to  set  aside 

Evidence  that  a  release  of  a  cause  of  action  was  obtained  by  false  and 
fraudulent  representations  is  competent. 

Knowledge  by  one  officer  of  a  bank  that  such  representations  were  false 
binds  the  bank,  though  such  officer  represents  to  the  bank  that  such 
representations  are  true. 

Where  no  consideration  is  paid  by  a  party  for  a  release  of  a  cause  of 
action,  it  is  no  defense  to  an  action  to  set  aside  such  release  that  the 
party  bringing  the  action  has  not  returned,  or  offered  to  return,  the 
property  received  under  the  settlement. 

On  the  facts  stated :  Held,  that  the  officers  of  the  bank  had  the  means  of 
ascertaining  whether  plaintiffs'  bonds  had  been  replaced.  The  vault 
was  under  their  control,  and  it  wras  the  proper  place  to  deposit  the 
bonds  if  they  had  been  returned. 

That  S. ,  having  told  the  president  and  other  officers  that  he  had  returned 
the  bonds,  and  such  statement  being  false,  does  not  excuse  the  bank 
from  liability  on  a  claim  of  an  outside  party. 

The  bank  cannot  escape  the  consequences  of  a  false  representation  made 
to  a  person  dealing  with  it,  and  who,  by  relying  on  it  is  injured,  by 
proving  that  its  officers,  or  some  of  them,  were  told  the  falsehood  by 
some  other  agent  or  officer  of  the  corporation. 

The  party  has  the  right  to  rely  upon  the  representation  as  being  matter 
within  the  .personal  knowledge  of  the  person  making  it,  unless  the 
source  from  which  the  information  was  obtained  was  disclosed  to  him 
before  he  entered  into  the  contract. 

Plaintiff  had  the  right  to  assume  that  the  person  making  the  representa- 
tion as  to  the  return  of  his  bonds  had  personal  knowledge  of  the  fact; 
VOL.  LVI  64 
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and  especially  had  he  the  right  to  assume  they  were  not  making  it  upon 
the  faith  alone  of  the  cashier,  S.  It  cannot  be  doubted  but  that  the 
representations  influenced  plaintiff. 

The  fact  that  plaintiff  made  no  offer  to  return  the  property  and  value 
received  under  the  release,  before  this  action  was  commenced,  does  not 
affect  his  rights  if,  as  it  is  claimed,  the  defendant  paid  nothing  under 
the  settlement. 

Fourth  Department,  General  Term,  October,  1877: 

Lsr  June,  1865,  the  plaintiff  had,  in  the  vault  of  the  Cayuga 
County  National  Bank,  $55,000  of  government  bonds,  left 
there  for  safekeeping  ;  they  were  in  a  paper  package,  sealed 
with  sealing-wax,  and  marked  with  plaintiff's  name. 

The  directors  of  the  bank,  organized  under  the  state  laws, 
desired  to  transform  it  into  a  national  bank,  to  do  which  the 
laws  of  the  United  States  required  a  deposit  of  national  bonds 
with  the  comptroller  of  the  currency ;  the  bank  did  not  have 
bonds  to  the  amount  required,  and  in  order  to  make  up  the 
amount,  borrowed  of  persons  in  the  vicinity  enough  to  make 
up  the  amount  required. 

On  the  14th  June,  1865,  the  defendant,  Beardsley,  presi- 
dent of  the  bank,  knowing  that  the  plaintiff  had  a  package  of 
bonds  in  the  vault,  directed  the  cashier  to  call  upon  him  and 
get  permission  for  the  bank  to  use  the  bonds  for  the  purpose 
aforesaid,  and  to  render  the  application  successful,  Beardsley 
wrote  to  the  plaintiff  a  letter  of  which  the  following  is  a  copy  : 

"AUBURN,  K  Y.,  June  14,  1865. 
"  Mr.  BENJAMIN  GOTJLD  : 

"  DEAK  SIK. — At  a  meeting  of  our  directors  yesterday,  it  was 
decided  to  convert  the  bank  into  a  national  bank  without 
delay.  This  will  require  a  deposit  of  United  States  securities 
to  the  amount  of  $85,000.  We  have  ordered  the  purchase  of 
part  of  this  sum,  but  it  is  not  convenient  for  tjie  bank  to 
spare  funds  for  the  whole  amount  on  such  short  notice.  Mr. 
Starin  and  I  have  thought  it  best  to  ask  you  to  lend  the  bank 
so  much  of  your  United  States  five-twenties  as  may  be  needed 
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for  the  purpose  named ;  the  bank  will  replace  the  securities 
soon,  and  before  any  interest  will  be  due  thereon.  In  addi- 
tion to  the  security  of  the  bank  for  the  return  of  the  securi- 
ties within  the  time  specified,  you  may  consider  me  as  hereby 
pledging  my  personal  responsibility  for  the  performance  on 
the  part  of  the  bank. 

"  Very  truly  yours. 

"ST.  BEAKDSLEY." 

• 
The  cashier  carried  this  letter  to  the  plaintiff,  and  he  con- 

.   sented  to  the  use  of  the  bonds  by  the.  bank. 

On  the  return  of  the  cashier,  he  went  to  Beardsley's  office 
in  the  bank  and  informed  him  of  the  result  of  the  application, 
and  at  once  went  to  the  vault  and  brought  with  him  plain- 
tiff's package  of  bonds,  and  on  opening  it  there  were  found 
in  it  $55,000  of  bonds.  Beardsley  decided  to  take  for  the 
use  of  the  bank  $44,000  of  them  to  be  deposited  with  the 
comptroller  of  the  currency,  and  the  remaining  $11,000  were 
placed  by  the  cashier  in  his  private  box,  kept  in  the  vault, 
and  they  were  afterwards  used  by  him  for  his  own  purposes. 
The  plaintiff  was  not  informed,  until  years  afterwards,  that 
the  whole  of  the  $55,000  of  bonds  were  not  used  by  the  bank. 

During  several  years  the  plaintiff  was  credited  in  his  bank 
account  with  not  only  the  interest  on  the  $55,000  of  bonds, 
but  also  of  an  additional  amount  of  $19,500  of  bonds  that 
plaintiff  had  on  deposit  in  the  bank. 

Soon  after  these  bonds  were  borrowed,  and  before  the  time 
fixed  for  the  return  of  the  same  to  the  nlaintiff,  the  Cayuga 
County  National  Bank,  which  in  the  meantime  had  been 
organized,  placed  in  the  hands  of  its  cashier  (Starin),  available 
securities  to  an  amount  sufficient  to  purchase  bonds  to  put  in 
the  place  of  those  borrowed,  and  the  cashier  did  purchase  and 
put  them  in  the  place  of  those  borrowed,  but  did  not  restore 
any  of  those  borrowed  of  the  plaintiff,  although  he  told  the 
president  from  time  to  time  that  he  was  purchasing  bonds 
for  that  purpose,  and  at  one  time  told  him  he  had  purchased 


508  NEW  YORK  PRACTICE  REPORTS. 

Gould  agt.  Cayuga  County  National  Bank. 

the  whole  quantity  required  to  replace  the  bonds  borrowed, 
except  $10,000. 

The  cashier  appropriated  to  his  own  use  the  whole  of  the 
plaintiff's  bonds,  except  about  $3,000. 

The  plaintiff  called  at  the  bank  on  several  occasions  between 
the  time  the  bonds  should  have  been  replaced  and  the  dis- 
covery of  their  misappropriation  by  the  cashier,  and  was,  on 
each  occasion,  told  the  bank  was  using  them. 

"When  the  piaintiff  learned  of  the  loss  of  the  bonds,  he  called 
at  the  bank  and  the  president  told  him  his  bonds  had  been 
replaced  by  the  bank  and,  therefore,  stolen  by  the  cashier, 
and  for  that  reason  insisted  that  the  bank  was  not  liable, 
and  Starin  and  other  officers  of  the  bank  made  the  same 
statement. 

A  compromise  was  finally  proposed,  and  after  some  negoti- 
ation was  agreed  upon,  that  the  bank  and  Starin  should  be 
released  upon  paying  to  the  plaintiff  $30,000  in  cash  and  the 
notes  of  Starin.  payable  on  demand,  for  $63,300  with  'divers 
collaterals,  and,  thereupon,  the  plaintiff  executed  and  deliv- 
ered the  following  release,  viz. : 

"  Whereas  a  controversy  has  existed,  and  does  now  exist, 
between  Benjamin  Gould  and  The  Cayuga  County  National 
Bank  in  relation  to  the  liability  of  said  bank  to  said. Gould, 
by  reason  of  certain  transactions  in  regard  to  certain  United 
States  securities,  which  controversy  has  been  amicably  settled 
between  the  parties  by  the  payment  by  said  bank  to  the  said 
Gould  of  the  sum  of  -$25,000,  >  now,  in  consideration  of  said 
sum  from  said  bank,  I  do  hereby  release  and  discharge  said 
bank  from  all  liability  or  claim  by  reason  of  .any  matter  or 
thing  growing  out  of  the  matters  above  referred  to. 

"AUBURN,  March  13,  1873. 

(Signed)  "BENJAMIN  GOULD." 

As  Starin  was  insolvent  and  liable  to  be  proceeded  against 
as  a  bankrupt,  and  if  so  proceeded  against  within  four  months 
from  the  delivery  to  plaintiff  of  the  property  as  collateral  to 
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his  note  the  transfer  would  be  held  void,  the  attorney  of  the 
plaintiff  required  the  promise  of  the  president  of  the  bank, 
and  of  another  creditor  of  said  Starin,  that  neither  the  bank 
nor  such  other  creditor  would  proceed  against  Starin  in 
bankruptcy. 

After  the  execution  of  this  release,  and  in  October,  1873, 
the  plaintiff  learned  that  it  was  not  true  that  his  bonds  had 
been  replaced,  as  was  asserted  by  the  officers  of  the  bank  and 
by  Starin,  and  he  then  renewed  his  claims  against  the  bank 
on  the  ground  that  he  had  been  induced  to  release  the  bank 
and  Beardsley,  relying  upon  the  representation  that  the  bonds 
had  been  replaced  and  afterwards  misappropriated  by  Starin, 
which  representation  was  false  and  fraudulent. 

The  action  was  brought  for  the  value  of  the  bonds  and 
interest  thereon.  The  defendants  in  their  answer  deny  all 
the  hiaterial  allegations  of  the  complaint,  and  as  affirmative 
defenses  set  up  the  release  and  statute  of  limitations. 

On  the  trial  the  plaintiff  was  examined  as  a  witness  in  his 
own  behalf  and  was  asked  by  the  plaintiff's  counsel  whether, 
in  all  his  negotiations,  it  was  upon  the  basis  of  the  fact  that 
the  bonds  had  been  returned  to  the  bank  and  afterwards 
taken  away  by  the  cashier  ? 

The  question  was  objected  to  by  the  defendants'  counsel 
and  rejected  by  the  court,  to  which  ruling  the  plaintiff's  coun- 
sel excepted. 

At  the  close  of  the  evidence  defendants'  counsel  asked  the 
court  to  nonsuit  the  plaintiff,  or  to  direct  a  verdict  for  the 
defendants,  and  he  asked  it  upon  the  release  and  discharge 
which  had  been  put  in  evidence. 

The  court  nonsuited  the  plaintiff. 

The  plaintiff's  counsel  then  asked  the  court  to  submit  to 
the  jury  the  question  whether  the  settlement  was  or  was  not 
procured  by  the  officers  of  the  bank  in  bad  faith,  and  also  the 
question  whether  the  bank  paid  any  thing. 

The  court  refused  said  requests,  and  plaintiff's  counsel 
excepted. 
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The  court  then  ordered  the  case  to  be  heard  at  general 
term  in  the  first  instance/ 

Rollin  Tracy  and  IT.  R.  Selden,  for  plaintiff.  The  motion 
to  dismiss  the  complaint  was  granted  on  the  sole  ground  that 
the  receipt  given  in  evidence  constituted  a  bar  to  the  cause 
of  action.  If  that  receipt  was  obtained  by  fraud  it  consti- 
tuted'no  bar.  The  compromise  of  a  doubtful  claim,  or  claim 
honestly  disputed,  is  binding  upon  the  parties,  but  only  upon 
the  condition  that  no  fraud  has  been  practiced  by  either  party 
to  produce  the  compromise  (Steuart  agt.  Ahrenfeldt,  4  Denio, 
189 ;  Farmers?  Bank  agt.  Blair,  44  Barb.,  652,  653 ;  Steele 
agt.  White,  2  Paige,  478).  That  receipt  was  obtained  by  a 
most  palpable  and  wicked  fraud,'*',  e.,  by  the  representations 
of  the  bank  officers  that  the  bonds  had  been  returned  to  the 
bank  and  had  afterwards  been  taken  away.  It  had  been 
decided  prior  to  the  time  of  settlement  and  giving  of  that 
receipt  that  national  banks  were  not  authorized  to  receive 
bonds  on  special  deposit  for  safekeeping,  and  were  not  liable 
for  the  misappropriation  by  their  officers  of  securities  so 
deposited  (  Wiley  agt.  First  Nat.  Bank  of  Brattleboro,  47 
Vermont,  546 ;  approved  by  ALLEN,  J.,  in  First  National 
Bank  agt.  Ocean  National  Bank,  60  N.  Y.,  279,  294 ;  Week- 
ler  agt.  First  National  Bank  of  Hagerstown,  42  Maryland, 
581).  Hence,  the  necessity  for  such  representations.  The 
general  rule  that  notice  to  the  agent  is  notice  to  the  principal 
applies  to  corporations  as  well  as  to  individuals  (McEwen  agt. 
Mont.  Co.  Mut.  Ins.  Co.,  5  Hill,  101 ;  Cumberland  Coal  Co. 
agt.  Sherman,  30  Barb.,  560 ;  Angell  c&  Ames  on  Corpora- 
tions, 299). 

W.  K  Eughitt  and  W.  F.  Cogswell,  for  defendants.  The 
paper  executed  to  the  bank  by  the  plaintiff  is  a  technical 
formal  release,  and  a  complete  discharge  of  the  cause  of  action 
asserted  against  it  (McCrea  agt.  Purmort,  16  Wend.,  460, 
474 ;  Stearns  agt.  Tappin,  5  Duer,  294).  Assume  that  the 


NEW  YORK  PRACTICE  REPORTS.  511 

Gould  agt.  Cayuga  County  National  Bank. 

representations  were  made  and  that  those  representations  were 
false  and  fraudulent,  then  the  plaintiff  cannot  set  up  that  the 
release  was  void  for  fraud  while  at  the  same  time  he  holds  on 
to  the  consideration  upon  which  that  release  was  given  (Story 
on  Contracts,  vol.  1,  section  623  [fifth  ed.~]  ;  Mason  agt. 
Bovet,  1  Denio,  69 ;  Jennings  agt.  Gage,  13  III.,  610 ;  Tis- 
dale  agt.  Buckmore,  13  Me.,  461 ;  Cocks  agt.  Rucks,  34 
Miss.,  105  ;  Evans  agt.  Gale,  17  N.  H.,  573 ;  American  ed., 
Kerr  on  Fraud,  page  327,  note).  A  contract  cannot  be 
rescinded  by  one  party  unless  both  can  be  placed  in  the  same 
situation  in  which  they  stood  previous  to  the  contract  (Chance 
agt.  Commissioners  of  Clay  County,  5  Black  [lnd.~\,  441 ; 
Pettus  agt.  Roberts,  6  Ala.,  811 ;  Buell  agt.  Pale,  8  Blackf., 
55 ;  Calhone  agt.  Davis,  2  Ind.,  532 ;  Pettee  agt.  Hinders, 
19  Ind.,  93 ;  McGuire  agt.  Callahan,  id.,  128  ;  Griffith  agt. 
Fred.  County  Bank,  9  Gill.  &  J.,  424 ;  Conner  agt.  Hender- 
son, 15  Mass.,  319 ;  Brown  agt.  TF^fcr,  10  (9M>,  142  ;  J7am- 
agt.  Buckmaster,  22  Fi5.,  375 ;  Moore  agt.  Barre,  11 
,  198 ;  Ptrtfer  agt.  Titcomb,  22  J&?.,  800). 

MULLIN,  P.  J.  —  The  plaintiff  having  been  nonsuited  solely 
on  the  ground  that  the  release  was  a  bar  ^o  the  action  we 
shall  not  consider  any  other  of  the  questions  relating  to  the 
merits  presented  by  the  counsel  for  the  appellant;  we  can 
properly  review  only  the  legal  propositions  actually  decided 
by  the  court  below. 

The  execution  and  delivery  of  the  release  were  admitted 
upon  the  trial,  and  unless  the  plaintiff  has  by  his  evidence 
relieved  himself  from  the  operation  of  them  he  was  rightly 
nonsuited. 

The  ground  relied  upon  to  relieve  the  plaintiff  from  the 
operation  of  the  release  is,  that  it  was  obtained  by  false  and 
fraudulent  representations. 

Fraud  vitiates  all  transactions  into  which  it  enters  (Chitty 
on  Contracts  [\\th  Am.  ed.~],  1035). 
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It  defeat^  a  release  as  effectually  as  any  other  contract  (1 
Chitttfs  PL,  613). 

It  being  competent,  then,  for  the  plaintiff  to  assail  the 
release  as  fraudulent  we  are  next  to  inquire  whether  there 
was  sufficient  evidence  of  fraud  given  by  the  plaintiff  to 
require  the  submission  of  that  to  the  jury. 

The  officers  of  the  bank  had  the  means  of  ascertaining 
whether  the  plaintiff's  bonds  had  been  replaced.  The  vault 
was  under  their  control,  and  it  was  the  proper  place  to  deposit 
the  bonds  if  they  had  been  returned.  It  was  not  pretended 
that  any  search  was  ever  made  by  any  officer  of  the  bank. 
When  they  told  the  plaintiff  that  the  bonds  had  been  returned 
they  stated  that  which  they  did  not  know  to  be  true,  and  of 
which  they  had  no  knowledge  except  what  they  derived  from 
Starin. 

Starin's  testimony  on  the  trial  shows  that  if  he  told  the 
other  officers  of  the  bank  that  plaintiff's  bonds  had  been 
returned  he  told  them  an  untruth,  they  had  not  been  and  he 
knew  it. 

The  bank  cannot  escape  the  consequences  of  a  false  repre- 
sentation made  to  a  person  dealing  with  it,  and  who  by 
relying  upon  it  is  injured,  by  proving  that  its  officers,  or  some 
of  them,  were  told  the  falsehood  by  some  other  agent  or  offi- 
cer of  the  corporation. 

The  party  has  the  right  to  rely  upon  the  representation  as 
being  a  matter  within  the  personal  knowledge  of  the  person 
making  it,  unless  the  channel  through  which  the  information 
was  received  was  disclosed  to  him  before  he  entered  into  the 
contract  or  assumed  the  liability. 

The  plaintiff  had  the  right  to  assume  that  the  officers  making 
the  representation  as  to  the  return  of  his  bonds  had  personal 
knowledge  of  the  fact,  and  especially  had  he  the  right  to 
assume  they  were  not  making  it  upon  the  faith  of  the  state- 
ment alone  of  the  cashier. 

This  was  especially  true  as  to  the  president.  He  was 
employed  to  watch  over  the  interests  and  business  of  the 
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bank,  to  see  that  neither  the  cashier  or  other  officers  stole  or 
squandered  its  property  or  wronged  those  doing  business 
with  it. 

It  was  solely  his  duty  to  see  that  the  bonds  of  the  plaintiff 
were  returned.  The  amount  was  large.  The  bank  was  liable 
if  they  were  not  returned  as  was  he  himself.  The  plaintiff 
could  not  hesitate  to  believe  his  statement,  earnestly  and 
repeatedly  made,  that  the  bonds  had  been  returned.  He  was 
speaking  as  the  chief  financial  officer  of  the  bank,  and  his 
statement  was  the  statement  of  the  bank. 

The  counsel  of  the  plaintiff  knew,  if  he  did  not,  that  the 
bank  was  not  liable  for  the  bonds  if  they  had  been  returned 
to  the  bank  and  thereafter  unlawfully  appropriated  by  Starin 
or  any  other  person. 

If  he  believed  the  officers  of  the  bank  it  was  not  liable,  and 
his -only  recourse  was  against  Starin  ;  to  him  must  he  look  for 
whatever  indemnity  he  should  obtain  for  the  wrong  done 
him. 

Starin  was  unable  to  do  more  than  make  good  a  small  part 
of  the  loss,  and  as  he  was  largely  indebted  to  other  persons 
and  to  the  bank  itself  a  compromise  became  a  matter  of  the 
highest  necessity  and  importance. 

That  the  representation  influenced  the  plaintiff  in  agreeing 
to  the  compromise  and  consequent  release  cannot,  it  seems  to 
me,  be  doubted,  but  if  the  evidence  did  not  establish  the  fact 
to  the  satisfaction  of  the  court  and  jury  the  plaintiffs  counsel 
offered  to  prove  by  the  plaintiff  that  in  all  his  negotiations  as 
to  the  compromise  he  acted  upon  the  basis  of  the  fact  that  all 
the  bonds  had  been  returned  and  afterwards  taken  away  by 
the  cashier. 

This  evidence  the  court  rejected,  and  it  seems  to  me  improp- 
erly. If  not  necessary  to  prove  the  fact  offered  the  evidence 
was  quite  material,  establishing  the  fact,  as  it  would  tend  to 
do,  that  the  plaintiff  relied  upon  the  representation,  and  waa 
influenced  by  it,  in  entering  into  the  compromise. 

It  is  essential,  in  order  to  establish  a  fraudulent  represent* 
VOL.  LVI  65 
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tion,  that  it  was  made  with  intent  to  deceive  the  person  to 
whom  it  was  made  (Kerr  on  fraud,  55). 

This  intent  is  established  when  it  is  shown  that  the  repre- 
sentation is  false  within  the  knowledge  of  the  person  making 
it,  or  that  he  had  no  reasonable  ground  for  believing  it  to  be 
true,  and  makes  it  with  the  view  to  induce  another  to  act 
upon  it  who  does  so  accordingly  to  his  prejudice  though  he 
may  not  have  been  instigated  by  a  morally  bad  motive  (Kerr^ 
55,  56).  :' 

The  representations  of  Starin  came  directly  within  the 
principle  above  laid  down  by  Kerr.  He  was  the  second  high- 
est officer  in  the  bank,  had  full  knoAvledge  of  the  falsity  of 
the  statement  and  the  bank  was  bound  by  it.  It  was  made 
while  the  cashier  was  performing  the  duties  of  his  office  and 
in  reference  to  the  business  of  the  bank,  and  was  made  with 
intent  to  deceive  the  plaintiff. 

If  the  jury  had  found  these  facts  as  it  might  have  been 
done  the  plaintiff  was  entitled  to  recover.  A  case  was  made 
for  avoiding  the  release,  and  that  out  of  the  way  the  right  to 
recover  was  complete. 

It  is  proper  I  should  say  that  in  preparing  the  statement  of 
facts  that  precedes  the  opinion  I  made  it  solely  from  the  evi- 
dence, of  the  plaintiff's  witnesses  without  any  reference  to  the 
evidence  on  the  part  of  the  defense,  because  the  case  not  being 
submitted  to  the  jury  the  plaintiff  had  the  right  to  require 
the  case  to  be  reviewed  on  the  assumption,  by  the  court,  that 
the  jury  might  have  believed  the  version  of  the  transaction 
between  the  parties  given  by  his  witnesses. 

In  -view  of  the  legal  questions  which  are  put  forth  in  this 
opinion  they  are,  upon  the  same  assumption,  that  the  evidence 
of  the  plaintiff's  witnesses  is  the  correct- version  of  the  acts  and 
dealings  of  the  parties  without  any  reference  to  the  case  as 
presented  by  the  defendants'  witnesses. 

The  defendants'  counsel  suggests,  as  an  answer  to  the 
alleged  fraud  in  the  release,  that  if  the  fraud  was  proved  and 
found  by  the  jury  that  the  plaintiff  could  not  recover  as  he 
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has  not  returned  the  property  received  by  him  as  the  consid- 
eration of  the  release. 

I  do  not  find  that  this  point  was  suggested  on  the  trial,  and 
it  may  be  that  the  plaintiff  has  an  answer  to  it  had  it  been 
made.  Unless  there  is  an  answer  to  it,  it  is  probably  fatal  to 
the  plaintiff's  action. 

If  the  fact  is,  as  alleged  by  the  plaintiff's  counsel,  that  the 
bank  paid  nothing  as  the  consideration  for  the  release  it  would 
be  void  and  neither  the  bank  nor  Beardsley  could  require  any 
thing  to  be  returned  to  them. 

These  questions  will  come  up  on  another  trial  and  can  be 
disposed  of  in  view  of  the  whole  evidence  in  the  case. 

The  nonsuit  is  set  aside  and  a  new  trial  granted,  costs  to 
abide  the  event. 

TALCOTT,  J.,  concurring. 

SMITH,  J.,  does  not  sit. 
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SUPKEME  COURT. 

THE  PEOPLE  ex  rel.  THE  PENN  YAN  AND  BRANCHPORT  PLANK- 
ROAD  COMPANY  agt.  GEORGE  W.  MARTIN,  commissioner 
of  highways  of  the  town  of  Jerusalem. 

Commissioners  of  highways  to  perform  duties  of  plank-road  inspectors  — 
their  determinations  must  be  in  writing  —  Mandamus. 

The  determination  of  a  commissioner  or  commissioners  of  highways  (who, 
by  the  Laws  of  1877,  p.  171,  chapter  164,  sec.  1  amending  chapter  440, 
sec.  3  Laws  of  1873,  are  made  inspectors  of  plank-roads),  that  the  road 
is  out  of  repair,  or  in  such  condition  that  it  cannot  be  conveniently  used 
by  the  public,  and  ordering  the  toll-gate  to  be  thrown  open,  is  that  of  a 
tribunal  acting  judicially,  and  should  therefore  be  in  writing. 

When  they  have  once  ordered  the  gate  to  be  thrown  open,  and  after  that, 
upon  a  subsequent  inspection,  on  the  application  and  claim  of  the  plank- 
road  company  that  the  road  has  been  put  in  repair,  they  make  a  deter- 
mination that  the  road  has  been  fully  repaired  and  is  in  proper  condition 
to  the  satisfaction  of  such  inspector  or  commissioner,  it  is  not  sufficient 
to  evidence  such  determination  by  an  oral  declaration,  but  it  should  be 
reduced  to  writing. 

Yates  Special  Term,  June,  1878. 

MOTION  for  mandamus. 
Mr.  Butler,  for  motion. 
Mr.  Stewart,  opposed. 

ANGLE,  J. —  By  the  statute  (Laws  1877,  p.  171,  ch.  164,  sec. 
1,  amending  ch.  440,  sec.  3  Laws  1873),  the  construction  of 
which  is  involved  in  this  motion,  it  is  made  the  duty  of  plank- 
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road  inspectors  to  inspect  such  roads  at  least  once  in  each 
month ;  it  is  also  provided  that  after  a  gate  has  been  once 
thrown  open  by  the  order  of  the  inspectors,  because  the  road 
is  out  of  repair  or  in  such  condition  that  it  cannot  be  con- 
veniently used  by  the  public,  such  gate  "  shall  not  be  closed 
until  suck  road  shall  be  fully  repaired  or  be  in  proper  con- 
dition to  the  satisfaction"  of  such  inspector.  As  commis- 
sioners of  highways  are  now  inspectors  of  plank-roads  and 
as  the  number  of  commissioners  may  be  from  one  to  three,  as 
the  town  shall  have  determined,  it  must  be  borne  in  mind  in 
construing  this  statute  that  it  is  providing  a  method  of  pro- 
cedure applicable  to  all  towns,  and  the  commissioner  or  com- 
missioners (as  the  case  maybe)  are  by.it  clothed  with  the 
power  of  making  a  determination,  which  is  judicial  in  its 
character  alike  when  performed  in  towns  where  there  is  but 
one  inspector  and  in  towns  where  there  are  three  inspectors. 

The  question  here  is  whether,  when  this  tribunal  has  once 
ordered  the  gate  to  be  thrown  open,  and  after  that,  upon  a 
subsequent  inspection,  the  application  and  claim  of  the  plank- 
road  company  that  the  road  has  been  put  in  repair,  it  makes 
a  judicial  determination,  is'  it  sufficient  to  evidence  that  deter- 
mination by  an  oral  declaration  or  should  it  be  reduced  to 
writing.  The  original  notice  and  order  to  open  the  gate  must 
be  in  writing  and  if  the  result  of  the  subsequent  inspection 
upon  the  claim  of  the  company  that  their  road  is  repaired  and 
in  good  condition  is,  that  the  inspectors  are  satisfied  that  it  is 
so  repaired  and  in  such  condition,  it  would  hardly  be  ques- 
tioned that  such  satisfaction  should  be  evidenced  by  a  written 
order,  so  as  to  be  of  equal  certainty  and  dignity  with  the  first 
order,  the  force  of  which  it  stays  or  abrogates ;  and  if  a 
decision  one  way  is  to  be  in  writing,  it  seems  to  me  if  the 
decision  be  the  other  way  it  should  be  in  writing. 

Upon  these  two  grounds,  then,  I  am  strongly  impressed 
that  the  commissioner  should  make  a  written  order  in  this 
case. 

1.  The  determination  is  that  of  a  tribunal  acting  judicially 
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and  should,  therefore,  be  in  writing  (Smith  agt.  Spaulding, 
3  Rob.,  615). 

2.  The  first  order  being  in  writing  the  subsequent  determin- 
ation on  the  same  matters,  or  growing  out  therefrom,  should 
be  in  writing. 

An  order  may  be  entered  for  an  alternative  mandamus  with- 
out costs  of  this  motion. 
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SUPKEME  COURT. 
FLORA  C.  CLAEK  agt.  HANNAH  M.  JACOBS  and  others. 

Vendee's  lien  for  purcJiase-money  paid — Juno  enforced — Purcliaser  with 
notice  —  Power  of  sale  —  Will,  construction  of —  Limited  bequest  —  Equitable 
interests. 

A  lien  exists  in  favor  of  a  vendee  when  the  purchase-money,  or  a  part  of 
it,  has  been  prematurely  paid  by  him,  before  a  conveyance  of  the  land. 

Such  lien  will  be  protected,  in  favor  of  the  vendee,  against  every  one  but 
a  bona  fide  purchaser  without  notice  of  the  lien. 

But  upon  a  purchase  of  land,  which  involves  a  breach  of  trust,  as  when  a 
trustee  himself  undertakes  to  purchase  the  trust  estate  for  his  own 
advantage,  no  such  lien  arises  in  his  favor  for  moneys  paid. 

Nor  does  such  lien  exist  when  a  purchaser  has,  by  his  own  default,  aban- 
doned the  contract  of  purchase. 

Where  persons  entered  into  a  contract  for  the  purchase  and  sale  of  land, 
and  a  part  of  the  purchase-money  was  paid  by  the  vendee,  and  a  con- 
veyance was  executed  and  placed  in  escrow,  to  be  delivered  when  the 
residue  of  the  purchase-money  should  be  paid,  and  the  lands  were  after- 

•  wards  conveyed  away,  so  that  the  contract  of  purchase  could  not  be 
fulfilled: 

Held,  that  the  vendee  could  follow  the  land  in  the  hands  of  persons  who 
had  t'aken  title  with  knowledge  of  the  vendee's  equity,  and  that  it  was 
not  necessary,  in  order  to  invoke  equitable  relief  and  enforce  the  lien 
out  of  and  against  the  land,  that  the  vendee  should  tender  the  balance 
of  the  purchase-money;  that,  under  the  circumstances,  a  tender  was 
excused. 

Where  a  purchaser  of  land  takes  the  title  with  notice  of  the  equitable 
rights  of  a  third  person,  he  holds  the  property  subject  to  such  equita- 
ble rights  (Brown  agt.  Goodwin,  1  Abb.  N.  C.,  4o2). 

Power  of  sale  —  Where  an  executor,  clothed  with  a  power  of  sale  under  a 
will,  entered  into  an  agreement  with  the  persons  beneficially  interested 
under  the  will  to  purchase  the  land  from  them : 

Held,  that  the  agreement  was  not  necessarily  void.  But  if 'the  transaction 
could  be  questioned  it  was  for  those  interested  in  the  land  under  the 
will,  and  not  for  strangers,  to  object. 
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Will — Where  a  testator  in  the  opening  sentence  of  his  will,  in  view  of  a 
dangerous  voyage  upon  which  he  was  about  to  enter,  declared  that  he 
deemed  it  his  duty  to  make  a  will  "for  the  benefit  and  protection  of  my 
wife  and  children,"  who  are  named,  and  then  in  one  connected  sentence 
in  his  will  disposes  of  his  property  and  appoints  an  executor  in  these 
words:  "I  do,  therefore,  make  this  my  last  will  and  testament  giving 
and  bequeathing  to  my  wife,  Caroline,  all  of  my  property,  real  or 
personal,  of  whatever  name  or  nature  it  may  be  in,  that  I  am  now  pos- 
sessed of  or  is  owned  by  me,  &c.,  &c.,  and  do  appoint- my  wife,  Caroline, 
my  true  and  lawful  attorney  and  sole  executrix  of  this  my  will,  to  take 
charge  of  my  property  after  my  death,  and  retain  or  dispose  of  the 
same  for  the  benefit  of  herself  and  children  above  named:" 

Held,  that  the  gift  to  the  mother  was  not  absolute,  but  that  the  children 
had,  with  their  mother,  a  substantial  interest  in  the  property  which  a 
court  of  equity  would  recognize  and  protect. 

Words  in  the  opening  clause  of  a  will,  as  all  other  material  parts,  are  to 
be  considered  in  construction  (Youngs  agt.  Youngs,  45  N.  Y.,  254). 

Precatory  expressions  in  a  will  have  been  construed  as  creating  a  trust 
where  the  objects  to  be  benefited  were  well  described,  and  the  property, 
to  which  the  trust  should  attach  was  sufficiently  defined. 

Lambe  agt,  Eames  (L.  R.  [6  Chy.  App.],  597)  and  Markett  agt.  Marketl  (L. 
R  [14  Eg.],  49;  S.  C.,  2  Eng.  R,  412)  distinguished. 

Taggart  agt.  Murray  (53  N.  Y.,  233)  and  Smith  agt.  Bowen  (35  id.,  83) 
applied. 

Special  Term,  December,  1878. 

DEMURRER  to  complaint,  the  grounds  of  demurrer  assigned, 
being  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  demurrants  are  the  defendants  The  Mutual  Life  Insur- 
ance Company  and  William  H.  Leup. 

Edmund  Coffin,  Jr.,  for  plaintiff. 
Turner,  Lee  &  McClure,  for  defendants. 
R.  A.  Piper,  for  defendant  Leup. 

YAN  YoRSt,  J. —  A  lien  in  lavor  of  the  vendor,  for  the 
purchase-money,  where  the  title  to  the  land  had  passed  to  the 
vendee,  is  well  recognized  by  numerous  cases. 

A  lien  in  favor  of  the   vendee,  when  the  purchase-money, 
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or  a  part  of  it,  has  been  prematurely  paid  before  a  convey- 
ance,-is  not  so  well  supported  by  authority  in  this  state. 
But  sufficient  has  been  decided  to  recognize  and  declare  the 
existence  of  such  lien. 

In  Chase  agt.  Peck  (21  N.  I7".,  589)  DENIO,  J.,  denominates 
this  lien  as  an  equitable  mortgage.  He  says :  "  It  will  be 
allowed  in  favor  of  a  vendor  for  unpaid  purchase-money,  or 
of  a  purchaser,  who  has  advanced  his  money,  on  the  faith  of 
a  contract,  for  a  conveyance." 

And  he  again  says :  "It  is  well  settled  that  the  interest  of  the 
vendee  will  be  protected  against  every  one  but  a  bona  fide 
purchaser  or  incumbrancer,  without  notice  of  the  vendee's 
equity.  In  such  case  the  vendee  is  considered  in  equity  as 
the  owner  and  the  vendor  as  his  trustee." 

In  the  English  court  of  chancery  this  doctrine  has  been  laid 
down  in  numerous  cases. 

It  is  considered  at  length,  and  well  sustained  in  Wytties 
agt.  Lee  (3  Drewry,  396),  and  is  upheld  both  upon  the  ground 
of  natural  justice  and  authority. 

The  vice-chancellor  says :  "  When  a  contract  is  made  and 
then  goes  off,  it  appears  to  me,  that  in  principle  and  justice,  the 
equity  of  the  purchaser,  to  a  lien  on  the  estate,  ought  to  stand 
on  as  good  footing  as  the  lien  of  a  vendor  after  conveyance  " 
(Rose  agt.  Watson,  10  II.  L.  (7.,  672;  Parks  agt.  Jackson,  11 
[Vend.,  442 ;  Abraman  Iron  Works  agt.  Wickens,  4  L.  7?. 
Chy.  Ap.,  101,  109). 

This  lien  exists  not  only  against  the  vendor  but  as  against 
a  subsequent  purchaser  or  mortgagee  who  has  notice  of  the 
payment  having  been  made. 

Bat  it  is  urged  by  the  learned  counsel  for  the  defendants, 
that  no  lien  could  arise,  in  this  case,  for  the  reason  that  the 
agreement  to  purchase,  made  by  the  plaintiff's  father,  under 
which  she  claims,  was  made  by  him  with  the  devisees  and 
persons  interested  under  the  will  of  Maria  Clark,  deceased,  in 
the  land  in  question,  by  which  will  he  was  constituted  execu- 
tor and  trustee. 

VOL.  LVI  66 
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James  A.  Clarke,  the  plaintiff's  father,  was  executor  under 
Maria  Clark's  will  and-  as  such  was  appointed  trustee  and  was 
invested  with  a  power  of  sale,  and  was  directed  to  divide  the 
proceeds  among  the  children  and  grandchildren  of  the 
testatrix. 

Had  he,  as  a  trustee  under  this  will,  attempted  to  exercise 
the  power  conferred  upon  him  by  selling  and  conveying,  as 
executor  and  trustee,  to  himself,  as  an  individual,  such  trans- 
action, upon  objection  from  those  entitled  to  object,  would 
not  be  upheld  and  he  could  not  have  acquired  any  lien  upon 
the  property  for  any  moneys  he  might  claim  to  have  advanced 
towards  the  completion  of  such  transaction. 

A  sale  to  himself  would  be  a  breach  of  trust,  and  no  equi- 
table right,  of  the  nature  of  the  one  here  sought  to  be 
enforced,  could  arise  from  it.  1ST  or  would  such  lien  exist  when 
a  purchaser  has,  by  his  own  default,  abandoned  the  contract. 

But  the  complaint  alleges  that  the  agreement  was  made  by 
James  A.  Clarke  with  the  devisees  and  persons  beneficially 
interested  in  the  land ;  that  the  consideration,  in  so  far  as  it 
has  been  paid,  was  received  by  them  and  that  in  execution  of 
the  agreement  of  purchase  and  sale,  a  deed  has  been  made 
and  signed  by.them  and  placed  in  escrow  to  be  fully  delivered 
when  the  residue  of  the  purchase-money  shall  be  paid. 

In  entering  into  this  agreement  to  purchase  the  executor 
and  trustee  was  not  attempting  to  execute  the  power  of  sale 
conferred  upon  him  by  the  will. 

Now  although  equity  disfavors  the  purchasing  of  property 
'by  a  trustee  of  the  cestui  que  trust,  yet  such  transaction  is 
not  absolutely  void  ;  not  necessarily  so.  The  cestui  que  trust 
may  take  measures  to  avoid  it.  But  he  has  ability  to  stand 
satisfied  with  the  transaction.  He  may  not  wish  to  repudiate 
it  and  is  not  obliged  to  do  so.  He  may,  upon  consideration, 
adopt  and  sanction  the  act. 

And  as  the  persons  beneficially  interested  in  the  land  have, 
in  fact,  received,  to  their  own  use,  the  amount  of  the  consider- 
ation paid  and  have  made  and  executed  a  conveyance  which 
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is  in  escrow  and  do  not  appear  to  have  repudiated  the  transac- 
tion, it  is  not  for  strangers  to  object  and  allege  the  inva- 
lidity of  the  agreement  to  purchase  and  sell. 

This  objection  is  personal  to  the  cestui  que  trust  in  so  far 
as  the  questions  here  to  be  considered  are  concerned  (Case  agt. 
Carrol,  35  N.  Y.,  385). 

It  is  also  objected,  on  the  part  of  these  defendants,  that  the 
plaintiff  does  not,  by  her  complaint,  announce  a  readiness  to 
perform  the  agreement,  that  she  expresses.no  willingness  to 
pay  the  residue  of  the  purchase-money,  and  take  the  land,  and 
makes  no  tender. 

If  the  " status  quo"  at  her  father's  death,  continued  up  to 
the  commencement  of  this  suit,  and  this  was  an  action  against 
the  devisees  and  beneficiaries  under  the  will  of  Maria  Clarke, 
I  would  conclude  that  the  plaintiff's  remedy  would  be  by  an 
action  to  compel  a  specific  performance  of  the  agreement 
in  which  it  might  be  determined,  whether  or  not,  for  any 
reason,  the  agreement  should  be  performed  and  if  not  whether 
the  consideration-money  should  be  returned. 

.But  upon  the  death  of  the  plaintiff's  father,  the  office  of 
trustee,  under  the  will  of  Maria  Clarke,  became  vacant  and 
Herbert  B.  Turner  was  appointed,  by  this  court,  trustee,  in 
his  room,  to  carry  into  effect  the  trusts  created  by  the  will  in 
so  far  as  they  remained  unexecuted. 

The-  power  in  trust  to  sell  the  real  estate  had  not  been 
exercised  by  the  trustee,  James  "W.  Clarke. 

But  Herbert  B.  Turner,  the  substituted  trustee,  sold  and 
conveyed  the  premises  to  Caroline  M.  Clarke,  the  mother  of 
the  plaintiff,  for  the  consideration  of  $8,000. 

Caroline  M.  Clark,  on  the  same  day  in  which  she  received 
the  deed  executed  a  mortgage  to  the  defendant,  The  Mutual 
Life  Insurance  Company,  to  secure  the  payment  of  a  loan 
made  to  herself  of  $8,000.  This  mortgage  is  now  outstanding. 
Afterwards  she  executed  a  mortgage  to  James  W.  Clarke,  for 
$3,000,  to  secure  a  loan  to  herself  of  that  amount. 

This  mortgage  has  been  foreclosed  and,  under  the  decree 
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made  therein,  the  premises  have  been  sold  and  purchased  by 
Michael  Ryan  who  afterwards  conveyed  them  to  the  defendant 
"William  H.  Leup. 

The  complaint  alleges  that,  at  the  time  of  the  execution 
and  delivery  of  the  several  conveyances  and  mortgages,  the 
several  parties  to  them  had  full  knowledge  of  all  the  facts  and 
circumstances  which  are  detailed  in  the  complaint. 

The  plaintiff  alleges  that  all  these  transactions  were  without 
her  knowledge  or  consent  and  that  she  has  received  nothing 
on  account  of  the  same. 

The  conveyance  by  Mr.  Turner,  the  trustee,  in  execution  of 
the  power  of  sale,  under  the  will  of  Maria  Clarke,  deceased, 
and  the  subsequent  mortgaging  of  the  same  premises  and  the 
sale  and  conveyance  under  one  of  the  mortgages,  dispenses 
with  an  action  for  a  specific  performance  and  justifies  an  action 
to  enforce  a  lien  for  the  purchase-moneys  paid,  unless  there 
be  some  legal  or  equitable  objection  to  be  urged  against  the 
lien  itself. 

A  tender  now,  by  the  plaintiff,  of  the  balance  due  of  the 
consideration-money,  either  to  the  devisees,  under  the  will  of 
Maria  Clarke,  or  to  Mr.  Turner,  the  substituted  trustee,  would 
be  an  idle  ceremony.  The  land  itself  has  been  conveyed 
away. 

It  is  out  of  the  power  of  the  parties  to  fulfill  the  contract 
(Shaw  agt.  The  Republic  Life  Ins.  Co.,  69  N.  Y.,  293; 
Crist  agt.  Armour,  34  Barb.,  378). 

If  the  plaintiff  has  any  right  at  all  it  can  only  be  enforced 
through  an  action  to  have  the  lien  declared  and  enforced 
upon,  and  out  of  the  lands  in  question,  in  the  ownership  and 
possession  of  these  defendants,  who,  according  to  the  allega- 
tions of  the  complaint,  acquired  their  rights  amd  interests 
with  full  knowledge  of  all  the  facts  out  of  which  the  lien  is 
claimed  to  have  arisen. 

For  while  it  is  beyond  question  that  a  purchaser  for  a  valu- 
able consideration,  without  notice  of  a  prior  equitable  right, 
obtaining  the  legal  title  at  the  time  of  his  purchase,  is  entitled 
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to  priority  in  equity  as  well  as  law  according  to  the  maxim, 
that  "  when  equities  are  equal  the  law  shall  prevail,"  at  the 
same  time  it  is  equally  true  that  if  the  purchaser,  though  he 
does  pay  a  valuable  consideration,  have  notice  of  the  equitable 
rights  of  a  third  person  he  shall  hold  the  property  subject  to 
such  equitable  right  (Brown  agt.  Goodwin,  1  Abbott's  New 
Cases,  452-462). 

It  does  not  appear  whether  or  not  the  persons  beneficially 
interested  in  the  land,  under  the  will  of  Maria  Clarke,  joined 
in  the  conveyance  to  Caroline  M.  Clarke.  Sufficient,  however, 
is  alleged  in  the  complaint  to  show  that  the  sale  was  made 
by  Mr.  Turner,  in  execution  of  the  powers  under  the  will, 
and  that  the  trustee  could  convey  away  the  legal  title  to  the 
land  and  that  the  consideration  paid  was  to  the  use  of  the 
beneficiaries  under  Maria  Clarke's  will. 

The  next  question  which  arises,  and  it  is  one  of  importance, 
is  whether  the  conveyance,  to  the  plaintiff's  mother,  is  a  legal 
answer  to  the  plaintiff's  action  ? 

The  answer  to  this  question  involves  a  consideration  of  the 
will  of  James  A.  Clark,  the  plaintiff's  father,  and  of  the 
rights  of  Caroline  M.  Clarke  and  her  daughter  thereunder. 

If  Mrs.  Clarke,  under  her  husband's  will,  succeeded  in  her 
own  right  to  all  his  property,  including  his  interest  in  the 
premises  in  question  then  the  plaintiff  has  no  interest  or  stand- 
ing to  maintain  this  action. 

For,  under  such  circumstances,  on  the  payment  by  her  of 
the  balance  of  the  purchase-money,  she  would  have  been 
entitled  to  a  conveyance  from  the  devisees  and  beneficiaries, 
under  the  will  of  Maria  Clarke,  who  contracted  with  her  father 
or  from  the  substituted  trustee,  Mr.  Turner,  if  he  adopted  the 
contract  and  chose  to  carry  it  out. 

In  considering  a  will  to  determine  its  legal  effect  no  mate- 
rial part  is  to  be  disregarded. 

The  words  of  the  opening  clause  of  a  will  are  not  without 
their  influence  in  determining  the  intention  of  the  testator 
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(Youngs  agt.  Youngs,  45  N~.  Y,  254;  Earl  agt.  Green, 
1  John.  Chy.,  494;  Setts  agt.  Betts,  4  All.  N.  <7.,  317, 
426.) 

The  testator,  in  the  opening  sentence  of  his  will,  in  view 
of  the  dangerous  voyage  upon  which  he  was  about  to  enter, 
declares  that  he  deemed  it  his  duty  to  make  a  will,  in  his  own 
words,  "for  the  benefit  and  protection  of  my  wife  and  chil- 
dren," who  are  named.  He  then,  in  one  clause,  in  fact  in 
one  connected  sentence,  disposes  of  his  property  and  appoints 
a  person  to  execute  his  will,  in  these  words  : 

"  I  do,  therefore,  make  this  my  last  will  and  testament,  giv- 
ing and  bequeathing  to  my  wife  Caroline  all  of  my  property, 
real  or  personal,  of  whatever  name  or  nature  it  may  be  in, 
that  I  am  now  possessed  of,  or  is  owned  by  me,  or  that  I  may 
have  or  be  possessed  of  at  the  time  of  my  death,  or  that  I 
may  inherit,  or  fall  to  me  by  relationship,  or  by  gift  before 
or  after  my  death,  and  do  appoint  my  wife  Caroline  Maria, 
my  true  and  lawful  attorney  'and  sole  executrix  of  this  my 
will,  to  take  charge  of  my  property  after  my  death,  and  retain 
or  dispose  of  the  same  for  the  benefit  of  herself  and  children 
above  named." 

No  words  in  the  will  are,  however,  underscored,  but  I  have 
chosen  so  to  designate  parts  which  indicated  to  me  the  pur- 
pose and  object  of  the  will,  and  the  dispositions  intended 
to  be  made  of  the  property.  The  word  "  therefore"  in  the 
opening  part  of  the  disposing  clause  of  the  will,  refers  to  the 
motive  antecedently  expressed,  the  "  duty "  to  make  a  dispo- 
sition of  his  property  for  the  benefit  and  protection  of  his 
wife  and  two  children. 

This"  duty  the  testator  attempts  to  meet  and  discharge,  by 
the  disposition  of  his  property  which  follows,  and  which  it  is 
obvious  is  emphasized  in  the  closing  words  of  the  sentence, 
by  which  he  commits  his  property  to  the  charge  of  his  wife, 
as  his  attorney  and  executrix,  to  be  retained  or  disposed  of, 
for  the  benefit  of  herself  and  his  children. 

In  his  expressed  desire   to   benefit  and  protect   his  two 
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children  equally  with  his  wife,  through  his  property,  he  had 
followed  the  instincts  of  nature,  and  spoke  its  language,  and 
he  properly  calls  it  a  duty. 

The  question  arises,  has  he  failed  in  his  written  words  to 
carry  out  his  intentions,  or  to  attain  his  object? 

Is  it  true,  in  the  words  of  the  learned  counsel  for  the 
defendants,  in  his  brief  submitted,  "  that  the  devise  to  Mrs. 
Clark  is  full  and  complete,  and  it  is  difficult  to  imagine  a  morft 
elaborate  grant  in  fee  simple  absolute,  not  burdened  by  any 
condition,  or  curtailed  by  any  limit  of  estate  ? "  If  that  be  so 
I  do  not  see  but  that  the  testator  has  wholly  failed  to  carry 
out  his  intentions. 

The  plaintiff  alleges  in  her  complaint,  that  she  has  received 
nothing  in  any  way  from  the  estate  of  her  father,  or  any  one 
on  account  of  same.  That  Caroline  M.  Clark  (the  executrix) 
is  insolvent,  and  that  there  are  no  assets  remaining  belonging 
to  her  father's  estate,  except  such  right  as  may  arise  from  her 
interests  in  this  action. 

The  testator  did  not  intend,  I  am  persuaded,  to  construct  a 
will,  by  the  terms  of  which  a  wrong  to  his  child  should  be 
accomplished,  and  she  be  deprived  of  participating  in  the 
benefit  and  protection  which  his  property  would  afford. 

The  idea  advanced  on  the  behalf  of  the  defendants  is,  that 
the  power  of  the  executrix  under  the  will,  to  dispose  of  the 
property  for  the  benefit  of  herself  and  children  is  discre- 
tionary, "  and  imposed  no  trust,  on  her  in  favor  of  the 
children."  That  it  was  "  a  mere  recommendation  of  the  chil- 
dren to  her  charitable  consideration."  That  the  testator 
intended  "  to  cut  off  his  children  and  throw  them  entirely  on 
his  wife's  bounty."  Such,  in  words,  is  the  defendants'  claim, 
and  it  amounts  to  this,  that  the  dominion  of  the  executrix 
over  the  property  was  absolute  and  unfettered,  to  dispose  of 
it,  spend  it,  or  deal  with  it  and  its  proceeds  as  she  liked. 

I  cannot  accept  such  conclusions.  I  cannot  think  that  the 
testator  meant  merely  to  recommend  his  children  to  the  char- 
itable consideration  of  their  mother,  or  leave  their  right  to  a 
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participation  in  his  estate,  dependent  exclusively  upon  her  will 
or  disposition. 

On  the  other  hand  I  conchide  that  he  meant  to  give  them, 
with  her,  a  substantial  interest  in  his  property,  one  which  a 
court  of  equity  would  recognize  and  protect. 

In  Lamb  agt.  Eames  (infra),  cited  by  defendants'  counsel, 
JAMES,  L.  J.,  says :  "  I  cannot  agree  that  she  (the  widow)  is 
to  take  what  she  likes,  and  that  what  she  has  not  spent  is  to 
go,  at  her  death,  for  the  benefit  of  her  children."  Crockett 
agt.  Crockett  (2  PA.,  553)  was  cited  which  decided  that  the 
children  had  some  interest,  and  that  the  widow  satisfied  the 
obligation. 

Precatory  expressions  in  a  will  have  been  construed  as  cre- 
ating a  trust  when  the  objects  to  be  benefited  were  well 
described  and  the  property  to  which  the  trust  should  attach 
was  sufficiently  defined  (Paul  agt.  Compton,  8  Vesey,  380  ; 
Hawkins  on  Wills,  165,  and  cases  cited). 

But  the  intention  of  the  testator  with  respect  to  his  children 
and  their  interest  in  his  property  is  not  expressed  in  words 
merely  recommendatory.  I  apprehend  that  the  widow  has 
no  discretion  to  withdraw  from  her  children  a  participation, 
with  herself,  in  the  property. 

The  learned  counsel  for  the  defendant  refers  to  Lamb  agt. 
JZames  (L.  R.  [6  Chy.  App.~],  597)  where  a  testator  gave  his 
estate  to  his  widow  "to  be  at  her  disposal  in  any  way  she 
may  think  T)est  for  the  benefit  of  herself  and  family" 

That  case  is  clearly  distinguished  from  the  present.  All 
that  was  said  with  respect  to  the  purpose  of  the  testator  is 
contained  in  the  words  above  quoted.  There  was  no  prefa- 
tory statement  as  in  the  case  under  consideration.  In  that 
case,  by  the  terms  of  the  gift,  the  widow  might  dispose  of  the 
property  in  any  way  she  might  think  best.  No  such  latitude, 
in  terms,  is  given  by  Mr.  Clarke  to  his  widow.  Should  she 
retain  the"  property  it  was  for  the  joint  benefit  of  herself  and 
children  ;  if  she  disposed  of  it  it  must  be  for  the  same  ends. 

Besides,  in  the  case  cited,  we  have  the  word  "  family,"  an 
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indefinite  expression.  Such  a  trust,  on  account  of  the  uncer- 
tainty of  its  objects,  it  would  be  impossible  for  a  court  well 
to  execute.  The  court  so  states. 

There  is  no  uncertainty  in  the  will  under  consideration. 
The  persons  to  enjoy  the  property  are  all  named,  and  there  is 
no  difficulty  in  executing  the  will  in  their  favor.  Mackett  agt. 
Mackett  (L.  R.  [14  Eq.~\,  49 ;  S.  <?.,  2  Eng.  R.,  412)  is  also 
clearly  distinguishable  from  the  present. 

In  that  case  there  was  an  attempt  to  cut  down  a  prior 
unqualified  gift.  The  words  of  the  gift  were  "  to  and  for  her 
proper  use  and  benefit  forever." 

There  was  a  subsequent  direction  in  regard  to  an  applica- 
tion of  the  proceeds.  The  testator's  intention  was  clearly 
expressed,  without  qualification,  to  vest  Mrs.  Mackett  with  an 
absolute  interest  in  the  property,  unaffected  with  any  trust 
with  respect  to  the  proceeds.  The  subsequent  words  used 
were  ineffectual  to  cut  down  the  gift. 

It  is  true  that  to  cut  down  an  absolute  gift  the  subsequent 
portions  of  the  will  must  show  a  clear  intention  on  the  part 
«f  the  testator  to  work  such  result. 

I  think  the  preface  to  the  will  under  consideration  and  the 
concluding  words  of  the  disposing  clause  show  that  the  gift 
to  the  wife  was  not  absolute. 

To  ascertain  the  testator's  intention  the  entire  sentence 
must  be  read  as  a  whole.  A  delivers  his  horse  to  B  and  says 
I  give  you  this  horse,  to  be  retained  or  disposed  of  by  you 
as  my  attorney,  for  the  benefit  of  yourself  and  C  and  D, 
your  children.  That  is  not  an  absolute  gift  of  the  horse 
toB. 

I  do  not  think  that  there  are  repugnant  clauses  in  this  will 
to  be  reconciled.  I  think  the  intention  of  the  testator  to  cre- 
ate the  trust  for  the  benefit  of  his  wife  and  children  is  plain. 
But  if  there  was  a  repugnancy  the  rtlle  laid  down  in  Taggart 
agt.  Murray  (53  N.  Y.,  233),  ANDREWS,  J.,  is  that  "  effect 
is  to  be  given,  if  possible,  to  all  the  provisions  of  the  will,  and 
no  clause  is  to  be  rejected,  or  interest  intended  to  be  given 
VOL.  LVI  67 
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sacrificed,  on  the  ground  of  repugnance  when  it  is  possible 
to  reconcile  the  provisions  supposed  to  be  in  conflict." 

In  accordance  with  this  rule  it  was  held  that  subsequent 
clauses  in  a  will  are  not  incompatible  with,  or  repugnant  to, 
prior  clauses  in  the  same  instrument,  where  they  may  take 
effect  as  qualifications  of  the  latter,  without  defeating  the 
intentions  of  the  testator  in  making  the  prior  gift. 

If  the  contention  of  the  counsel  for  the  defendants  is  cor- 
rect the  children  have  no  rights  or  interests  which  their 
mother  was  bound  to  recognize.  She  can,  without  any  just 
ground  of  complaint  from  them,  dispose  of  all  the  proceeds 
of  this  estate  to  her  own  use. 

Now,  the  heir  is  not  to  be  disinherited  without  an  express 
devise  or  necessary  implication,  such  implication  imputing 
not  natural  necessity,  but  so  strong  a  probability,  that  an 
intention  to  the  contrary  cannot  be  supposed  (Lyner  agt. 
Townsend,  33  N.  I7.,  558 ;  Quiwn  agt.  Hardenbrook,  54 
id.,  83). 

The  case  of  Smith  agt.  Bowen  (35  N.  Y.,  83)  is  very  like 
the  one  now  under  consideration.  It  supports  the  view  that 
the  gift  to  Mrs.  Clarke  was  a  trust,  in  which  her  children 
had  a  beneficial  interest  which  could  not  be  impaired  or 
destroyed  by  the  act  of  the  trustee  in  breach  of  the  trust,  and 
which  would  follow  the  land  in  the  hands  of  any  person  to 
whom  it  was  conveyed  by  the  trustee  with  knowledge  of  the 
trust. 

The  question  then  arises,  did  the  conveyance  to  Caroline 
M.  Clarke  by  Mr.  Turner,  the  trustee,  absolutely  extinguish 
the  lien  for  the  purchase-money  paid  by  the  husband  ?  I 
think  not. 

Had  she  been  legally  entitled  under  her  husband's  will  to 
receive  a  conveyance  to  herself,  for  her  own  use,  the  lien 
would  be  gone.  But  she  was  not  so  entitled.  The  convey- 
ance was  not  made  to  her  in  any  representative  character,  but 
as  an  individual.  She  was  dealt  with  as  such.  She  paid  the 
consideration,  and  received  the  money  loaned  as  such.  It  is 
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not  necessary  to  decide  whether  or  not  Mrs.  Clarke  could 
have  purchased  this  property,  and  paid  the  consideration  in 
any  representative  character  under  her  husband's  will.  She 
did  not  undertake  to  do  so. 

The  mortgagees  when  they  loaned  their  moneys  and  took 
their  securities  upon  the  land,  as  appears  by  the  complaint, 
acted  with  their  eyes  open  to  all  the  facts  and  circumstances, 
and  are  chargeable  with  notice  of  the  plaintiff's  equitable 
rights  and  interest.  The  purchaser  under  the  foreclosure  sale 
is  in  the  same  condition. 

The  loans  made  to  Mrs.  Clarke,  for  which  the  mortgages 
were  given,  were  made  to  herself,  and  the  mortgages  were 
executed  in  her  individual  capacity.  They  cannot  well  be 
interposed  by  the  mortgagee  and  person  who  took  through 
the  mortgage  sale,  with  notice,  to  defeat  the  plaintiff's  equita- 
ble claim  and  interest,  which  attached  to  the  land,  and  has  not 
been  lost.  It  appears  by  the  complaint  that  she  has  succeeded 
by  assignment  to  the  interest  of  her  mother  and  brother  under 
ker  father's  agreement  to  purchase.  But  I  do  not  think  that 
she  took  any  thing  under  such  assignment.  As  to  her  mother 
and  brother  they  would  be  estopped  from  setting  up  any 
claim,  for  the  reason  that  as  to  the  mother  she  took  a  convey- 
ance of  the  land,  and  the  brother  recognized  his  mother's  title 
by  taking  a  mortgage  thereon  himself,  for  money  loaned  by 
him  on  its  faith.  But  as  to  her  own  interest  in  one-third  of 
the  purchase-money  paid  by  her  father,  I  do  not  find  that  the 
plaintiff  has  done  or  omitted  any  thing  to  prejudice  her  claim, 
and  to  that  extent  I  think  the  complaint  discloses  a  cause  of 
action. 

There  are  difficulties  in  the  plaintiff's  path  even  to  the 
extent  of  relief  found  to  be  in  her  favor.  The  questions 
involved  are  serious,  and  the  conclusions  reached,  not  free 
from  doubt,  even  in  my  own  mind.  Yet  the  result  appears 
to  me  to  be  just  and  equitable. 

It  is  suggested  by  the  plaintiff's  counsel  that  the  trust 
created  under  the  will  of  James  W.  Clarke  was  void  and  that 
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in  consequence  the  fee  and  title  to  his  property  vested  imme- 
diately in  the  mother  and  two  children.  It  has  not  seemed 
important  to  pass  upon  that  question.  If  that  be  so,  however, 
it  makes  the  plaintiff's  right  to  recover  one-third  of  the  pur- 
chase-moneys and  to  enforce  her  lien  to  that  extent,  the 
clearer. 

There  must  be  judgment  for  the  plaintiff,  on  the  demurrer, 
with  liberty  to  the  defendant  to  answer  on  payment  of  costs. 


DIGEST 

CONTAINING  THE  WHOLE  OF 

56  HOW.,   ANTE,  AND    QUESTIONS    OF  PRACTICE    CONTAINED 

IN  14  AND  15  HUN,  AND  71  AND  72  N.  Y.  REPORTS. 


Attention  is  called  to  the  two  additional  headings  "  CODE  OP  PBOCEDUBE  "  and  "  CODE 
OP  CIVIL  PROCEDURE,"  under  which  (for  the  convenience  of  the  reader)  will  be  found 
collated  decisions  bearing  upon  the  various  provisions  of  both  Codes. 


ABATEMENT   AND   REVIVAL. 

1.  In  this  action,  brought  to  restrain 
the  defendant  from  entering  upon 
certain  lots,  and  cutting  and  re- 
moving timber  and    bark  there- 
from, a  temporary  injunction  was 
granted.     Subsequently,  and  be- 
fore trial,  defendant  died.     More 
than  two  years  after  his  death  his 
heir  at  law    and    administratrix 
applied  for  an  order  requiring  the 
plaintiff  to  substitute  them  as  de- 
fendants and  continue  the  action 
by    supplemental    complaint,    or 
that  the  action  be  discontinued : 

Held,  that  an  order  to  that  effect 
was  properly  granted,  and  that  the 
same  should  be  affirmed.  (John- 
son agt.  Elwood,  15  Ilun,  14.) 

2.  No  mere  lapse  of  time  will  abso- 
lutely defeat  an  application  for 
the  continuance  of  an  action  at 
law  in  the  name  of  the  represent- 
ative of  a  deceased  party.    (Evans 
agt.  Cleveland,  72  N.  Y.,  486.) 

3.  When    action  properly    revived 
against  execiitor  of  the  survivor 
of  several  defendants  who  were 
joint  debtors.   (See  Sclwley  agt.  Hal- 
sey,  72  N.  Y.,  578.) 


ABANDONMENT. 

1.  Chapter  395  of  1871,  relating  to 
persons  who  abandon  or  threaten 


to  abandon  their  families  in  the 
county  of  Kings,  was  not  intend- 
ed to  provide  a  civil  remedy  for 
the  benefit  of  wives  and  children, 
but  to  protect  and  indemnify  the 
public  against  the  expense  of  sup- 
porting paupers,  and  it  partakes 
of  the  nature  of  a  criminal  pro- 
ceeding. The  facts  that  a  hus- 
band has  abandoned  his  wife  and 
children  in  some  other  county  or 
state,  and  that  the  wife  has  sub- 
sequently come  to,  and  resides  in, 
the  city  of  Brooklyn,  does  not 
authorize  proceedings  against  the 
husband  to  be  instituted  'under 
said  act.  (Bayne  agt.  People,  14 
Hun,  181.) 


ACCOMPLICE. 

,  The  rule  that  the  evidence  of  a 
paramour  or  other  accomplice  is 
to  be  listened  to  with  caution,  and 
should  be  corroborated,  only  ap- 
plies when  the  witness  admits  the 
criminality  alleged,  not  where 
such  witness  appears  only  in  obe- 
dience to  process  and  denies  any 
criminality.  (Pollock  agt.  Pollock, 
71  N.  Y.,  138.) 


ACCOUNT  BOOK. 

1.  In  an  action  to  recover  money 
alleged  to  have  been  advanced  to 
defendant  by  plaintiffs,  one  of 
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plaintiffs'  clerks  testified  that  he 
made  in  their  books  the  following 
entry:  "Herman  Von  Keller,  on 
account,  $10,000;"  that  he  had 
no  recollection  of  the. facts  con- 
tained in  it,  except  that  it  was 
like  a  particular  check  he  was 
told  to  draw ;  or  of  its  correctness, 
except  from  its  being  in  the  book : 
Held,  that  the  entry  was  not 
sufficiently  authenticated  to  ren- 
der it  evidence  of  any  thing.  (Peck 
agt.  Von  Keller,  15  Hun,  470.) 


ACKNOWLEDGMENT. 

1.  The  defendant  made  and  filed  an 
inventory  of  the  estate  of  his  in- 
testate; he  made  a  copy,  and  in- 
serted at  the  foot  thereof  copies 
of  two  promissory  notes,  given 
by  him  to  the  deceased,  and  in- 
closed the  same  to  his  co-adminis- 
trator, in  a  letter,  saying,  "In- 
closed I  send  a  copy  of  the  inven- 
tory taken  yesterday : " 

Held,  that  the  copies  of  the  notes 
and  letter  constituted  a  sufficient 
written  acknowledgment  of  the 
notes  to  take  them  out  of  the 
statute  of  limitations.  (Clark  agt. 
Van  Amburgh,  14  Hun,  557.) 


ACTION. 

t.  The  firm  of  L.  Richards  &  Co. 
sold  all  their  stock  of  goods,  in- 
ventoried at  $6,000,  to  the  defend- 
ants, who,  in  consideration  there- 
of, agreed,  at  their  own  proper 
cost  and  expense,  to  settle,  satisfy 
and  pay  all  debts  against  the  said 
firm  mentioned  in  a  certain  sched- 
ule marked  B,  on  such  terms  and 
conditions  as  they  might  be  able 
to  agree  upon  with  the  creditors 
mentioned  in  said  schedule,  and 
to  save  said  firm  harmless  from 
any  and  all  of  said  creditors.  The 
schedule  described  a  debt,  "  Rice, 
Goodwin,Walker  &  Co.,$l,007.21," 
for  which  the  said  firm  had  pre- 
viously given  its  promissory  notes, 
which  the  payees  thereof  had 


caused  to  be  discounted  at  the 
National  Park  Bank  before  the 
agreement  had  been  made,  and 
which,  subsequently,  and  after  the 
date  of  the  agreement  made  by 
the  defendants,  were  transferred 
to  the  plaintiff.  In  this  action, 
brought  by  him  to  recover  the 
amount  thereof  : 

Held,  that  the  promise  of  the 
defendants  to  settle  and  pay  the 
debts  was  an  absolute  and  uncon- 
ditional one,  and  that  the  words 
"  on  such  terms  and  conditions  as 
they  might  be  able  to  agree  "  with 
the  said  creditors  did  not  in  any 
way  change  or  qualify  their  obli- 
gation. (Brown  agt.  Curran,  14 
Hun,  260.) 

2.  Held,  further,  that  the  promise 
was  not  limited  to  the  creditors 
named  in  the  schedules,  but  could 
be  enforced  by  a  subsequent  pur- 
chaser of  any  of  the  debts  therein 
mentioned.     (Id.) 

3.  Where  a  testator  has,  by  his  will, 
conveyed  an  estate  in  certain  lands 
to  his  wife, which  estate  is  claimed 
by  her  to  be  an  estate  in  fee,  and 
by  his  heirs  at  law  to  be  one  for 
her  life  only,  the  heirs  at  law  can- 
not maintain  an  action  for  the 
judicial  construction  of  the  will, 
and  to  have  the  estate  to  which 
she  is  entitled    judicially  deter- 
mined.    (Marlett  agt.  Marlett,  14 
Hun,  313.) 

4.  A  testator  appointed  his  wife 
executrix  of  his  will,  and  gave  to 
her  his  residuary  estate  either  for 
life  or  absolutely : 

Held,  that  his  next  of  kin  could 
not  maintain  an  action  to  have 
the  nature  of  the  estate  to  which 
she  was  entitled  declared,  unless 
it  was  shown  that  she  was  squan- 
dering or  wasting  the  estate,  or 
that  she  was  unable  to  respond  to 
the  plaintiff,  at  the  termination  of 
the  life  estate,  or  to  those  who 
might  then  represent  them.  (Id.) 

5.  The  fact  that  a  portion  of  the 
persons  assessed  have  paid  their 
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assessment  does  not  prevent  the 
maintenance  of  an  action  by  the 
others  to  restrain  further  proceed- 
ings thereunder.  (Kennedy  agt. 
Oity  of  Tray,  14  Hun,  308.) 

6.  Plaintiff,  by  different  attorneys, 
commenced  two  actions  to  fore- 
close the  same  mortgage.     While 
both  actions  were  pending,  upon 
plaintiff's  application,  and  against 
defendant's  objection.an  order  was 
made  discontinuing    the    second 
action  on  payment  of  costs.     Sub- 
sequently plaintiff,  on  an  ex  parte 
application,  procured  an  order  va- 
cating the  formei    one,  reviving 
the  second  action  and  discontinu- 
ing   the    first.       Thereafter    the 
defendant   moved  to  vacate  the 
second  order: 

Held,  that  the  application  shoiild 
be  granted.  1.  Because  it  was 
irregular  to  grant  the  order  with- 
out notice  to  defendant  who  had 
appeared.  2.  Because,  after  an 
action  has  been  discontinued  by  a 
party,  it  should  not  be  again  re- 
stored unless  the  order  Was  ob- 
tained by  fraud.  (Smith  agt. 
Green,  14  Hun,  529.) 

7.  April  10,  1877,  a  warrant  of  at- 
tachment, summons  and  complaint 
against  Josiah  Strayer  were  deliv- 
ered to    the  sheriff  for  service. 
April  fourteenth  a  levy  was  made 
under    the    warrant.      On    April 
eighteenth  Strayer  died,  not  hav- 
ing been  served  with  the  summons. 
On  May  twenty-eighth  an  order 
was  granted  allowing  the  action 
to  be  continued  by  the  service  of 
a  summons  and  complaint  therein 
on  the  defendants,  his  administra- 
tors; and  on  June  eighteenth  they 
were  served  upon  them : 

Held,  that  as  the  summons  was 
not  served  within  thirty  days  from 
its  issue,  the  warrant  of  attach- 
ment and  the  levy  thereunder 
were  void.  (Kelly  agt.  Country- 
man, 15  Hun,  !)7.) 

8.  A  complairt  alleging  that  the  de- 
fendant s'  Id  ii.toxicating  liquors 
to  plaintiff'    1'u      uid,  intoxicating 


him  and  rendering  him  incapable 
of  labor  and  of  supporting  the 
plaintiff,  and  so  injuring  him  as 
to  cause  his  death,  and  that,  by 
reason  of  his  death,  plaintiff  had 
been  injured  in  property  and 
means  of  support  to  the  amount 
of  $5,000,  does  not  state  a  cause 
of  action  under  the  civil  damage 
act.  (BrooTcmire  agt.  MonagJian, 
15  Hun,  16.) 

9.  The  complaint  alleged  that  the 
defendant  Hibner  made  his  note 
to  the  order  of  the  defendant 
Gould ;  that  it  was  by  the  latter 
indorsed  and  delivered,  for  value 
and  before  maturity,  to  the  plain- 
tiff, who  wae  the  owner  and  hold- 
er thereof.  The  answer,  without 
denying  any  allegation  of  the  com- 
plaint, alleged  that  the  note  was 
seized  as  the  property  of  one  Bur- 
lingame,  in  proceedings  instituted 
against  him  for  absconding  and 
leaving  a  wife  and  children  liable 
to  become  charitable  to  the  town, 
and  that  by  virtue  thereof  the 
property  in  the  said  note  became, 
and  continued  to  be,  vested  in  the 
overseer  of  the  poor  of  said  town : 
Held,  that  these  facts  constituted 
no  defense,  the  allegation  of  the 
complaint  being  admitted,  and 
that  proof  thereof  was  properly 
rejected.  (Faricell  agt.  Hibner,  15 
Hun,  280.) 


ADDITIONAL  ALLOWANCE. 

1.  Quaere,  as  to  the  right  of  the  de- 
fendant to  move  for  an  additional 
allowance  of  costs,  after  the  entry 
of  an  order  which  provided  "  that 
the  plaintiff  have  leave  to  discon- 
tinue   the    above-entitled    action 
upon  payment  of  the  defendant's 
costs  up  to  the  present  time,  with 
the  costs  of  this  motion,  said  costs 
to  be  adjusted  by  the  clerk  of  this 
court,"  etc.     (Society  of  N.  Y. Hos- 
pital agt.  Coe,  1")  Hun,  440.) 

2.  In  ascertaining  whether  the  ad- 
ditional allowances  granted  by  the 
surrogate  of   New   York   exceed 
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the  limit  of  $2,000  fixed  by  seq- 
tion  309  of  the  Code,  an  amount 
awarded  to  the  court  stenographer 
is  not  to  be  considered  ;  such 
amount  is  a  disbursement  in  the 
case,  and  not  in  the  nature  of 
costs.  (Down  agt.  McGourkey,  15 
Hun,  444.) 


ADMINISTRATORS. 

1.  The  title  of  an  administrator,  de 
bonis  non,  with  the  will  annexed, 
relates  back  to  the  death  of  the 
testator,  and  he  may  recover  not 
only  upon  causes  of  action  in  fa- 
vor of  the  testator  in  his  lifetime, 
but  also  for  causes  of  action  aris- 
ing after  his  death  in  regard  to 
the  assets.     (Luers  agt.  Brunges, 
ante,  282.) 

2.  Walton  agt.  Walton  (4  Abb.    C't. 
App.  Dec.,  512)  applied.     (Id.) 

3.  By  operation  of  law,  not  only  the 
unadministered  assets  of  the  tes- 
tator in  specie,  in  the  hands  of  the 
executor  or  others,  pass  to  the  ad- 
ministrator, de  bonis  non,  with  the 
will  annexed,  but  also  the  moneys 
and  securities  realized  on  any  sale 
thereof  by  the  executor,  for  the 
purpose  of  further  administration, 
which  have  not  lost  their  identity, 
and  can  be  distinguished  from  the 
individual  property  of  the  execu- 
tor.   (Id.) 

4.  Where  a  bond  and  mortgage  were 
executed  and  delivered  to  F.  and 
B. ,  as  executors  of  the  last  will 
and  testament  of  L. ,  decreased,  the 
principal  sum  secured  thereby  be- 
ing made  payable  to  F.  and  B. ,  as 
executors,  their  survivors,  successors 
or  assigns : 

Held,  upon  demurrer  to  the  com- 
plaint, that,  upon  the  removal  of 
F.  and  B.  from  their  office  as  ex- 
ecutors, and  letters  of  administra- 
tion, de  bonis  non,"  with  the  will 
annexed,  having  been  issued,  by 
operation  of  law,  the  bond  and 
mortgage  passed  to  the  adminis- 
trator, with  the  will  annexed,  and 


that  he  could  maintain  an  action 
for  the  foreclosure  of  the  same. 
(Id.) 

5.  The  plaintiff,  in  his  complaint, 
claims  that  the  principal  sum 
secured  by  the  mortgage,  with  in- 
stallments of  interest,  were  due 
and  unpaid,  but  failed  to  state 
facts  showing  the  principal  to  be 
due: 

Held,  upon  demurrer,  that  the 
action  of  foreclosure  could  be  sus- 
tained for  the  non-payment  of  in- 
terest. (Id.) 


ADMISSIONS  AND    DECLARA- 
TIONS. 

1.  This  action  was  brought  to  re- 
cover the  value  of  services  ren- 
dered to  the  defendant  in  procur- 
ing a  pension  for  her.    It  appeared 
that  the  plaintiff  had  been  indicted 
and  convicted  in  the  United  States 
court  for  charging  excessive  fees 
for  getting  the  pension.     While 
that  indictment  was  pending,  he 
had    returned    to    the  defendant 
$110,  which  she  had  previously 
paid  to  him.     On  the  trial  of  the 
indictment,  his  counsel,   in  sum- 
ming up,  had  spoken  of  this  as  an 
act   of    generosity   on    his    part. 
Upon  this  trial,  this  statement  of 
his  counsel  was  allowed    to    be 
proved  as  an  admission  of    the 
plaintiff : 

Held,  that  it  was  error  to  allow 
the  statement  to  be  proved.  (Adee 
agt.  Howe,  15  Hun,  20.) 

2.  Declarations  of  agent,  not  con- 
nected with  acts  as  agent,  inadmis- 
sible against  principal.    (See  White 
agt.  Miller,  71  N.  Y.,  118.) 

3.  Where  it  appears  that  a  debtor 
and  others  have  joined  in  a  con- 
spiracy to  defraud  the  creditors 
of  the  former  by  a  fraudulent  dis- 
position of  his  property,  the  acts 
and   declarations  of   the  debtor, 
made  in  the  absence  of  the  others, 
but  in  execution  of  the  common 
purpose,  and  in  aid  of  its  fulfill- 
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ment,  are  admissible  against  them. 
(Dewey  agt.  Moyer,  72  N.  Y.,  70.) 

4.  The  declarations  of  a  bankrupt, 
made  before  the  bankruptcy,  are 
admissible  as  evidence  against  his 
assignee  in  bankruptcy  to  estab- 
lish or  support  a  claim  against  the 
estate  of  the  bankrupt.  (Von  Sachs 
agt.  JTrete,  72  N.T.,  348.) 

5.  A  vendee  of  chattels  or  an  assig- 
nee of  a  chose  in  action  must  be 
a  purchaser  for  value  in  order  to 
exclude  the  declarations  of  a  prior 

Sarty  in  interest  from  whom  he 
erived  title,   made  before  such 
party  parted  with  his  interest.  (Id.) 

6.  Of  husbar.d,  when  not  admissible 
against  wife  in  action  on  policy  of 
insurance  on  his  life.     (See  Stitt- 
wett  agt.  Mut.  Fire  Ins.  Co.,  72  N. 
Y.,  385.) 

7.  When  declarations  and  represen- 
tations of  agent  are  competent  as 
part  of  the  res  gestce.  (See  Mer.  Bk. 
agt.  Griswold,  72  N.  Y.,  472.) 


ADMISSION  OF  SERVICE. 

1.  August  9,  1858,  a  summons  was 
issued  against  the  defendants,  An- 
gell  and  Mackey,  on  which  Angell 
indorsed  the  following  admission : 
"I  admit  due  personal  service  of 
a  copy  of  the  within   summons, 
August  9,  1858.     E.  D.  ANGELL." 
August  31,  1858,  a  judgment  was 
entered    in    the     supreme    court 
against    both    defendants    on    a 
joint  liability.      In  a  proceeding 
to  enforce  the  judgment  against 
Mackev,    the     court    at    special 
term  decided  that  the  judgment 
was  void   because  of  defects  in 
the  admission  of  service. 

Held,  that  it  was  immaterial 
that  the  admission  was  of  the 
service  of  a  copy  of  the  summons, 
instead  of  the  summons  itself. 
(Maples  agt.  Macfaiy,  15  Hun,  533.) 

2.  That  the  admission  showed  suffi- 
ciently the  time  when  the  service 

VOL.  LVI  c.8 


was  made,   viz.  :    on  August  9, 
1858.     (Id.) 

3.  That  no  proof  of  the  genuineness 
of  the  signature  of  Angell  being 
required  by  the  Code,  its  absence 
would  not  render  the  judgment 
void.     (Id.) 

4.  That  the  judgment  being  that  of 
the  highest  court  of  original  juris- 
diction, the  fact  that  the  admis- 
sion did  not  show  the  place  of 
service  did  not  render  the  judg- 
ment void.    (Id.) 


AFFIDAVIT. 

See  OFFER. 

Riggs  agt.  Way  dell,  ante,  247. 

1.  In  compliance  with  the  require- 
ments of  section  12,  chapter  463 
of  1853,  the  plaintiff  in  error,  as 
president,  and  one  Allen,  as  sec- 
retary, of  a  life  insurance  com- 
pany, prepared  a  statement  pur- 
porting to  exhibit,  .among  other 
things,  the  assets  of  the  company 
at  the  close  of  the  year  1875,  and 
caused  the  same  to  be  filed  with 
the  superintendent  of  the  insur- 
ance department.  The  statement 
was  verified  by  the  following  affi- 
davit : 

STATE  OF  NEW  YORK,  ) 
City  of  New  York,  \  ss-  : 
"Robert  L.  Case,  president, 
and  Isaac  H.  Allen,  secretary,  of 
the  Security  Life  Insurance  and 
Annuity  Companv,  being  duly 
sworn,  depose  and  say,  -and  each 
for  himself  says,  that  they  are  the 
above  described  officers  of  the 
said  company,  and  that  on  the 
thirty-first  day  of  December  last 
all  the  above  described  assets  were 
the  absolute  property  of  the  said 
company,  free  and  clear  from  any 
liens  or  claims  thereon,  except  as 
above  stated;  and  that  the  fore- 
going statement,  with  the  sched- 
ules and  explanations  hereunto 
annexed  and  by  them  subscribed. 
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are  a  full  and  correct  exhibit  of 
all  the  liabilities,  and  of  the  in- 
come and  disbursements,  and  of 
the  general  conditions  and  affairs 
of  the  said  company  on  the  said 
thirty-first  day  of  December  last, 
and  for  the  year  ending  on  that 
day,  according  to  the  best  of  their 
information,  knowledge  and  be- 
lief, respectively. 

"  ROBERT  L.  CASE. 

"  I.  H.  ALLEN,  Secretary. 

"Subscribed  and  sworn  to  be- 
fore me,  this  19th  day  of  Febru- 
ary, A.  D.  1876. 
[L.  s.J        "  MOSES  B.  MACLAY, 

"  Notary  public  for  the  city  of 
New  York." 

Upon  the  trial  of  the  plaintiff 
in  error  for  perjury  in  swearing 
to  this  affidavit : 

Held,  that  the  words  "accord- 
ing to  the  best  of  their  informa- 
tion, knowledge  and  belief,  re 
spectively,"  only  served  to  qualify 
so  much  of  the  said  affidavit  as 
was  subsequent  to  the  semicolon, 
and  that  as  to  those  statements 
which  preceded  the  semi-colon  the 
affidavit  was  absolute  and  unquali- 
fied. (Case  agt.  People,  14  Hun, 
503.) 

2.  Affidavits  of  foreclosure  and  sale 
in  proceedings  to  foreclose  a  mort- 
gage by  advertisement  may  be  tak- 
en before  notaries  public ;  by  the 
act  of  1859,  in  relation  to  these 
officers  (chap.  860.  Laws  of  1859) 
they  were  added  to  the  list  of  of- 
ficers who,  under  the  Revised  Stat- 
utes (2  R  S.,  547,  sec.  11),  could 
take  such  affidavits.  (Mowry  agt. 
Sanborn,  72  N.  Y.,  534.) 


AGENT. 

1.  Where,  for  a  long  time,  agents 
and  their  principals  had  telegraph- 
ed and  acted  upon  "exchange  ac- 
counts," in  the  absence  of  fraud 
and  want  of  notice,  the  credit  and 
acceptance  by  telegram  of  a  cer- 


tain amount  in  dispute  should  be 
regarded  as  a  payment  within  the 
spirit  and  meaning  of  judicial  au- 
thority. (Bixby  agt.  Drexel,  ante, 
478.) 

2.  Where  plaintiff  was  directed  by 
B.  B.  &  Co.,  his  bankers,  to  reim- 
burse them  by  a  payment  to  de- 
fendants, their  receipt  of  the  money 
(it  being  within  the  scope  of  their 
authority)  creates  no  obligation  on 
their  part  to  make  restitution  after 
they  have,  in  good  faith,  account- 
ed for  and  paid  over  the  proceeds 
of  the  collection.     (Id.) 

3.  Although  an  action  may  be  main- 
tained against  an  agent  who  has 
received  money,  to  which  his  prin- 
cipal has  no  right,  a  party  must 
be  held  to  some   degree  of  dili- 
gence in  charging  liability  upon 
such  agent.     He  will  not  be  al- 
lowed to  wait  until  the  agent  has 
parted  with  the  funds  and  then 
claim    restitution    because    there 
was  a  running  account  between 
him  and  his  principals  upon  which 
the  amount  might  have  been  cred- 
ited.    (Id.) 

See  MORTGAGE. 

Hemmenway  agt.   Mulock,  ante, 
38. 

AGENCY. 

1.  The  defendant,  a  manufacturer 
at  Fishkill  Landing,  purchased  of 
the  plaintiff,  of  Meriden,  I'onn., 
a  heater,  agreeing  to  pay  therefor, 
sixty  days  after  its  receipt,  by  his 
note  at  six  months,  unless  the 
heater  should  fail  to  work  in  such 
manner  as  it  had  been  represented 
that  it  would,  in  which  case  de- 
fendant was  to  be  at  liberty  to 
return  the  heater  at  the  end  of  the 
sixty  days.  On  the  trial  of  an 
action,  brought  for  the  pui  chase- 
price,  evidence  was  given  tending 
to  show  that  one  Whitehill,  of 
Newburgh,  was  an  agent  of  the 
plaintiff,  and  that  defendant  had 
been  directed  to  go  to  him  for 
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any  thing  pertaining  to  the  heater; 
that  the  heater  would  not  work, 
and  was  practically  useless;  that, 
within  the  sixty  days,  the  defend- 
ant pointed  out  the  defects  to 
Whitehill,  and  offered  to  return 
it;  that  the  latter  told  him  he1  had 
better  keep  it;  -that  he  thought 
the  defects  could  be  remedied. 
Nothing  was  ever  done  to  correct 
the  defects,  nor  was  any  other 
reply  given  to  defendant's  offer  to 
return.  Upon  the  trial,  a  verdict 
was  directed  for  the  plaintiff : 

Held,  that  this  was  error;  that 
the  case  should  either  have  been 
submitted  to  the  jury,  with  in- 
structions that,  if  W".  had  author- 
ity to  receive  the  heater  or  accept 
defendant's  offer  to  return  it,  the 
latter  had  done  all  that  he  was 
required  to  do,  and  that  plaintiff 
was  not  entitled  to  recover,  or  else 
the  court  should  have  held  that 
Whitenill  had  such  authority,  and 
have  directed  a  verdict  for  the  de- 
fendant. (Waters'  Patent  Heater 
Co.  agt.  Tompkins,  14  Hun,  219.) 


ALIMONY. 

1.  Where  the  facts  appearing  upon 
an  application  for  alimony  pen- 
dente  lite  in  an  action  for  divorce 
are  such  that,  on   general  prin- 
ciples of  equity,  the  wife  is  not 
entitled  to  demand  the  same,  the 
question  as  to  the  granting  thereof 
is  one  of  law,  reviewable  in  this 
court.      (Collins   agt.    Collins,   71 
N.  Y.,  269.) 

2.  As  the  allowance  is  only  author- 
ized in  favor  of  a  wife,  it  must  be 
admitted,  or  proof  must  be  sub- 
mitted, sufficient  to  authorize  the 
court  to  determine  that  the  appli- 
cant stands  in  the  relation  of  wife 
to  the  opposite  party;  and  when, 
in  answer  to   her    allegation  of 
marriage,  facts  are  stated  showing 
that  the  applicant  was  not  com- 
petent to  contract  such  marriage, 
and  did    not  thereby  become  a 
wife,  as  that  she  was  at  the  time 


the  wife  of  another,  such  facts 
must  be  denied,  or  explained  to 
the  satisfaction  of  the  court  ;  if 
left  uncontroverted,  the  court  is 
not  justified  in  making  the  allow- 
ance. (Id.) 

3.  So,  also,  where  in  an  action,  by 
the  wife,  recriminatory  charges  of 
adultery  are  made  on  the  part  of 
defendant,   and    proofs   are  pre- 
sented establishing  such   allega- 
tions, which  are  not  controverted 
by  plaintiff,  an  allowance  is  not 
justified.     (Id.)     . 

4.  As  to  whether  articles  of  separa- 
tion, making  adequate  provision 
for  the  support  of  a  wife,  are  a 
bar  to  an  application  for  alimony 
in  an  action  for  divorce,  subse- 
quently brought  by  her ;  or,  as  to 
whether  a  return  of  the  property 
received  under  such  articles  is  nec- 
essary, quaere.     (Id.) 


ANSWER. 

1.  A  defendant  on  whom  process  has 
been   improperly    served    is    not 
bound  to  seek  relief  by  motion. 
He  is  entitled  to  set  up  by  answer 
that    he  is  not  indebted  to   the 
plaintiff,    not    being    the    person 
against  whom  the  plaintiff's  al- 
leged claim  exists.     (Barney  agt. 
NortJiern  Pacific  Railroad  Co.,  ante, 
23.) 

2.  Where   the    plaintiff    sued    the 
Northern  Pacific  Railroad  Com- 
pany   for    services    rendered    in 
1873,  1874  and  1875,  and  alleges 
that  defendant  was  and  is  a  cor- 
poration created  by  an  act  of  con 
gress  approved  July  2,  1864,  and 
various  acts  amendatory  thereof, 
the  defendant,  who  claims  to  be 
a  new  and  different  Northern  Pa- 
cific Railroad  Company,  sets  forth 
in  his  answer,  and  alleges  as  a  de- 
fense, that  all  the  property,  rights 
liberties  and  franchises  belonging 
to  said  Northern  Pacific  Railroad 
Company  (as  originally  organized( 
of    every  kind  and  description, 
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"including  its  franchises  to  be  a 
corporation,"  were  sold,  pursuant 
to  a  decree  of  the  circuit  court  of 
the  United  States,  and  that  said 
sale  was  afterwards  confirmed  by 
said  court,  and  that  the  defend- 
ant, on  whom  process  has  been 
served,  became  purchasers  at  said 
sale  and  is  the  new  organization 
known  as  the  Northern  Pacific 
Railroad  Company  and  was  not  in 
existence  when  the  transaction 
mentioned  in  the  complaint  arose, 
&c. ;  on  demurrer  to  this  defense 
on  the  ground  that  the  same  is 
insufficient  in  law  on  the  face 
thereof : 

Held,  that  these  allegations  are 
averred  as  matters  of  fact,  and 
the  demurrer  necessarily  admits 
these  facts.  It  was  not  necessary, 
in  order  to  render  the  defense 
available,  that  it  should  have  been 
pleaded  that  process  was  not 
served  on  the  old  corporation. 
(Id.) 

AMENDMENT. 

1.  Where  one  of  several  defendants 
served  with  the  complaint  demur- 
red thereto  and  the  demurrer  was 
noticed  for  argument,  and  nearly 
three  months  thereafter  another 
defendant  was  served  with    the 
complaint : 

Held,  that  the  plaintiff  could  not 
amend  the  complaint,  as  of  course, 
as  to  the  defendant  who  had  de- 
murred, although  the  amendment 
was  claimed  within  twenty  days 
of  the  time  the  last  complaint  was 
served.  (George  agt.  Grant,  ante, 
244.) 

2.  Section  542  of  the  Code  of  Civil 
Procedure  applied.     (Id.) 

3.  A  separate  trial  between  the  plain- 
tiff and  one  or  more  defendants 
may  be  directed  by  the  court  in 
its  discretion.     But  where  there 
are  demurrers  interposed  by  sev- 
eral   defendants   they  should  be 
brought  on  for  trial  at  the  same 
term  ( Code  of  Civil  Procedure,  sec. 
967).     (Id.) 


APPEAL. 

1.  It  seems  that  an  appeal  may  be 
taken  from  an  order  confirming 
the  report  of  a  referee  as  to  who 
was  a  suitable  person  to  be  ap- 
pointed a  committee  of  the  person 
and  estate  of  a  lunatic.     (Matter 
of  Page,  ante,  100.) 

2.  An  order  directing  an  interplead- 
er is  appealable.     (Lynch  agt.  8t. 
John,  ante,  144.) 

3.  Where  the  general  term  of  New 
York  marine  court  reverse  an  or- 
der of  the  special  term  granting  a 
new  trial  on  the  ground  that  the 
verdict  is  against  evidence  the  de 
termination  by  the  general  term 
is  conclusive.     (Schwartz  et  al.  agt. 
Oppold  et  al.,  ante,  156.) 

4.  An  order  of  the  general  term  of 
the  New  York  marine  court  re- 
versing an  order  of  the  trial  judge 
granting  a  new  trial  amounts  to 
an  affirmance  of    the    judgment 
and  is,  consequently,  a  final  de- 
termination by  that  court  sufficient 
to  make  the  order  appealable  to 
the  New  York    common    pleas. 
(Id.) 

5.  On  the  dismissal  of  a  complaint, 
after  trial  at  special  term, an  affirm- 
ative finding  of  fact  in  favor  of 
the  defendant  will  not  be    sus- 
tained on  appeal.      (Brown  agt. 
Goodwin  et  al.,  ante,  301.) 

6.  An  appeal  will  not  be  dismissed 
where  the  printed  papers  contain 
the  judgment  roll  and  exceptions, 
although  no  case  is  made.     (Pal- 
mer agt.  Ranken,  ante,  354.) 

7.  On  such  appeal  the  court  will  not 
review  the  granting  of  costs  in  an 
equity  action  tried  before  a  referee, 
unless  the  evidence  is  presented  in 
a  case,  no  matter  how  strong  an 
equity    the    facts    found    make 
against  the  propriety  of  granting 
costs.     (Id.) 

8.  The  propriety  of  granting  such 
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costs  depends  upon  the  evidence 
which  appeared  before  the  referee, 
and  not  upon  the  facts  found  by 
his  report.  (Id.) 

9.  Although  the  plaintiff   substan- 
tially succeeds  in  an  equity  action, 
it  is  not  error  to  allow  the  costs  of 
the  action  against  him,  and  the 
appellate  court  will  not    review 
such  question  unless  the  evidence 
is  presented  by  a  case.     (Id.) 

10.  Under  the  Code  of  Civil  Proced- 
ure an  appeal  cannot   be   taken 
from  an  order  overruling  or  sus- 
taining a   demurrer.    (Lacustrine 
Fertilizer  Co.  agt.  Lake  Guano  and 
ShcU  Fertilizer  Co.,  ante,  370.) 

11.  The  only  remedy  at  the  present 
time  is  by  appeal  from  the  judg- 
ment, final  or  interlocutory,  as  the 
case  may  be,   entered  upon  the 
decision  of  law  presented  by  the 
demurrer.    (Id. ) 

12.  In  this  respect  the  new  Code 
differs  from  the  former  one  and 
abrogates  the  right  to  appeal  from 
an  order  of  that  description  which 
was  introduced  by  an  amendment 
of  section  349,  adopted  in  1851. 
(Id.) 

13.  The  statutes  regulating  appeals 
from  the  general  term  of  the  ma- 
rine court  to  the  court  of  common 
pleas  entirely  assimilate  the  prac- 
tice   upon  such  appeals  to  that 
governing  appeals  to  the  court  of 
appeals.     (McEnteere  agt.   Little, 
ante,  427.) 

14.  The  practice  of  this  court  should, 
therefore,  be  the  same  as  that  laid 
down  by  the  court  of  appeals, viz., 
that   appeals   must  be   dismissed 
where  it  appears   by  the  return 
that  questions  of  fact  were  legiti- 
mately before  the  general  term  of 

,  the  marine  court,  and  that  the  evi- 
dence was  such  that  the  court  may 
have  reversed  the  judgment  on 
the  facts.  (Id.) 

15.  Where  a  trial  was  had  in  the  ma- 


rine court  before  a  judge  and  jury 
which  resulted  in  a  disagreement 
of  the  jury,  and  on  the  second  trial 
a  verdict  was  rendered  for  the 
plaintiff,  and  upon  an  appeal  to 
the  general  term  of  the  marine 
court,  the  case  being  before  the 
general  term  in  such  a  form  that 
the  exceptions  and  the  evidence 
all  passed  under  the  review  of 
that  tribunal,  which  reversed  the 
judgment  and  ordered  a  new  trial, 
with  costs  to  abide  the  event;  on 
appeal  by  plaintiff  from  this  deci- 
sion to  the  court  of  common  pleas 
general  term : 

Held,  that  the  appeal  should  be 
dismissed  and  the  plaintiff  remit- 
ted to  her  new  trial.  (Id.) 

16.  A  judgment  having  been  recov- 
ered by  plaintiff  in  an  action  to 
foreclose  a  mortgage,  the  appel- 
lants.who  were  defendants  therein, 
being  in  possession  of  the  prem- 
ises, appealed  from  Ihe  judgment 
and  procured  a  stay  of  proceed- 
ings by  furnishing  an  undertaking 
executed  by  two  sureties,  condi- 
tioned to  pay  the  rents  and  profits 
and  waste  that  might  accrue  dur- 
ing the  pendency  of  the  appeal. 
The  plaintiff  having  been  success- 
ful, brought  this  action  against 
the  sureties  to  the  undertaking, 
and  the  appellants,  who  were  not 
parties    thereto;    the    complaint 
alleging  facts  showing  that  the 
liability  of  the  sureties  had  become 
fixed; 

Held,  that  as  the  appellants  were 
not  parties  to  the  undertaking, 
they  were  not  liable  to  the  plain- 
tiff for  a  breach  thereof,  and  that 
as  to  them  the  complaint  did  not 
contain  facts  sufficient  to  consti- 
tute a  cause  of  action.  (Delancy 
agt.  Stearns,  14  Sun,  50.) 

17.  When  an  appeal  is  taken  from  a 
determination  of  a  board  of  super- 
visors, as  to  the  equalization  of 
assessments  for  the  purposes  of 
taxation,    to  the  board  of    state 
assessors,  a  member  of  the  latter 
board,  who  was  not  present  at  the 
hearing,  may  nevertheless  join  in 
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the  decision  of  such  appeal,  and 
act  upon  the  proofs  taken  before 
his  colleagues  in  his  absence. 
(People  ex  rel  Supervisors  agt.  Hod- 
ley,  14  Hun,  183.) 

18.  A  certiorari  to  review  the  decision 
of   the  board  of    state  assessors 
upon  such  appeal  must  be  applied 
for  by  the  towns,  or  the  tax-payers 
thereof,  who  are  injured  thereby; 
it  cannot  be  issued  upon  the  appli- 
cation of  the  board  of  supervisors. 
(Id.) 

19.  Upon  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial 
made  upon  the  minutes  of  the 
justice  trying  the  action,  it  is  not 
necessary     that     the    particular 
grounds  assigned  in  support  of 
the  motion  should  be  specifically 
mentioned;    it  is  sufficient  if  it 
appear  from  the  order  that  the 
motion  was  actually  heard  and 
decided.     (Cowles  agt.  Watson,  14 
Hun,  41.) 

20.  Where  an  appeal  has  been  taken 
from  a  judgment  of  a  justices' 
court  involving  questions  of  law 
only,  and  the  case  has  been  regu- 
larly noticed  for  argument  and 
placed  upon  the  calendar  of  the 
county  court  the  case  will  remain 
upon  the  calendar  at  subsequent 
terms  without  any  further  notice 
by  either  party ;  but  it  cannot  be 
brought  on  for  argument  at  any 
subsequent  term,  except  by  mo- 
tion, of  which  at  least  eight  days' 
notice  must  be  given.     (Matthews 
agt.  Arnold,  14  Hun,  376.) 

21.  An  appeal  lies  by  the  heir  at  law 
from  a  decision  of  the  surrogate, 
made  in  proceedings  for  the  sale 
of  real  estate  for  debts,  adjudging 
certain  claims  to  be  valid  and  sub- 
sisting demands  against  the  de- 
ceased and    his    estate.      (Owens 
agt.  Bloomer,  14  Hun,  296.) 

22.  To  enable  a  party  to  review  the 
trial  of  ,his  case  by  a  court  or 
referee,  it  is  only  necessary  to  ex- 
cept to  the  conclusions  of  law; 


facts  are  not  the  subject  of  an 
exception.  (Roe  agt.  Roe,  14  Hun, 
612.) 

23.'  An  order  denying  a  motion  to 
change  the  place  of  trial  for  the 
convenience  of  witnesses  is  ap- 
pealable to  the  general  term.  (See 
Macdonald  agt.  Macdonald,  14 
Hun,  496.) 

24.  Exception — necessary  to  enable 
appelate  court  to  review  the  charge 
on  a  trial  in  the  oyer  and  terminer. 
(SetBrothertonagt.  People,  14  Hun, 
486.) 

25.  An  appeal  from  a  decree  of  a 
county    judge,    made    upon    the 
final  accounting  of   an  assignee 
for    the    benefit  of   creditors,   is 
subject  to  the  rules  governing  ap- 
peals from  final  judgments  ren- 
dered by  the  county  court  under 
section  1340  of  the  Code  of  Civil 
Procedure,  and  to  be  effectual  the 
security  required  by  section  1341 
must  be  given.     (Matter  of  Beck- 
with,  15  Hun,  326.) 

26.  Under  the  Code  of  Civil  Pro- 
cedure,  no  appeal  lies  from  an 
order  sustaining  or  overruling  a 
demurrer.      (Miller   agt.    Sheldon, 
15  Hun,  220.) 

27.  The  only  remedy  under   such 
Code  is  by  an  appeal  from  the 
judgment,  whether  final  or  inter- 
locutory,   entered   upon    the  de- 
cision of  the  demurrer,  and  no 
appeal  lies  until  such  judgment 
is  entered.     (Id.) 

28.  One  who  has  sought  and  enjoyed 
an  extension  of  time  within  which 
to  comply  with  a  peremptory  man- 
damus, cannot  thereafter  appeal 
from  the  order  directing  that  the 
mandamus  issue.     (People  ex  rel. 
Garbut  agt.  Rochester  and    State 
Line  R.  R.  Co.,  15  Hun,  188.) 

29.  Where  there  is  conflicting  evi- 
dence upon  a  question  of  fact  in 
an  action  on  trial  before  a  referee, 
a  request  on  behalf  of  one  of  the 
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parties  to  find  the  fact  as  claimed 
by  him,  and  a  refusal  by  the  ref- 
eree, is  not  the  ground  of  an  ex- 
ception. (Potter  agt.  Carpenter, 
71  N.  Y.,  74.) 

30.  But,  where  the  fact  is  material, 
and  the  referee  refuses  to  make 
any  finding  upon  the  subject,  and 
the  court,  on  motion,  refuses  to 
send  the  case  back  for  a  finding 
as  to  such  question  of  fact,  a  judg- 
ment of  general  term,  aflirming 
the  judgment  entered  upon  the 
report  of    the  referee,   is  error. 
(Id.) 

31.  In  such  case,  on  appeal  to  this 
court,  the  jugment  of  the  general 
term  will  be  reversed,  but  not  the 
judgment  entered  on  the  referee's 
report;  the  order  will  be,  that  the 
case  be  sent  back  to  the  referee  to 
pass  upon  the  question  of  fact  ; 
and,  when  passed  upon,  the  case 
can  be  reheard  at  general  term. 
(Id.) 

32.  in  an  action  to  foreclose  a  mort- 
gage of  $1,100,  the  only  question 
in  controversy  was  as  to  the  pri- 
ority of  the  liens  of  the  mortgage 
and  a  judgment  against  the  mort- 
gagor, held  by  one  of  the  defend- 
ants, upon  which  less  than  $300 
was  due.     Upon  appeal   to  this 
court : 

Held,  that  the  amount  in  con- 
troversy was  the  amount  due  on 
the  judgment,  and  that,  as  this 
was  less  than  $500,  the  judgment 
below  was  not  appealable.  (Pe- 
trie  agt.  Adams,  71  N.  Y.,  79.) 

33.  If  the  court  has  the  power  to  di- 
rect the  payment  by  the  receiver 
of  an  insolvent  life  insurance  com- 
pany of  a  claim  without  awaiting 
the  presentation  and  liquidation 
of  all  outstanding  claims,   it  is 
within  its  discretion,  and  the  exer- 
cise of  his  discretion  is  not  review- 
able  here.    (lit,  re  People  agt.  Secur. 
L.  lit*.  Co.,  71  N.  Y.,  22-3.) 

34.  Where  the  facts  appearing  upon 
an  application  for  alimony  pen- 


dente  lite  in  an  action  for  divorce 
are  such  that,  on  general  prin- 
ciples of  equity,  the  wife  is  not 
entitled  to  demand  the  same,  the 
question  as  to  the  granting  there- 
of is  one  of  law,  reviewable  in 
this  court.  (Cottins  agt.  Collins,  71 
N.  F.,209.) 

35.  This  action  was  brought  against 
the  executor  of  plaintiff's  deceased 
daughter  to  recover  an  advance 
made  by  him  to  her  toward  the 
purchase  of  a  farm,  and  against 
her  husband  to  whom   she  had 
devised  the  farm,  the  complaint 
asking  that  the  advance  should  be 
charged  as  an  equitable  lien  upon 
the  farm.      The  complaint  was 
dismissed  as  to  the  husband,  with- 
out costs.     On  appeal  by  him  from 
that  portion  of  the  judgment  deny- 
ing costs,  the  general  term  affirm- 
ed the    judgment  charging  him 
with  costs: 

Held,  that  costs  were  in  the  dis- 
cretion of  the  court  below,  and  its 
decision  was  not  reviewable  here. 
(Herrington  agt.  Robertson,  71  N. 
Y.,  280.)  . 

36.  Defendant  R.  was  in  actual  cus- 
tody under  an  order    of    arrest 
herein    when    judgment    against 
him  and  his  co-defendants  was 
rendered ;  execution  was  issued 
against  the  property  of  the  de- 
fendants, January  31st,  1876.     In 
September,    1876,    a    motion    by 
plaintif  to  compel  the  sheriff  to 
return  the  execution  was  denied 
on  the  ground  that  he  had  attach- 
ments in  his  hands  against  de- 
fendants issued  prior  to  the  exe- 
cution, and  the  attachment  suits 
were  undetermined.     On  motion 
that  plaintiff  be  required  to  issue 
execution  against  the  body  of  li. , 
it  appeared  that  no  property  of 
R.  had  been  attached;  that  prior 
to  making  the  motion  he  served 
on  plaintiff's  attorneys  a  demand 
that    they    issue    an    execution 
against  his   body,  and  a  stipula- 
tion that  charging  him  in  execu- 
tion should  in  no  way  prejudice 
plaintiff's  rights  under  the  prop- 
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erty  execution.  It  appeared  also 
that  the  attachments  were  still 
pending.  The  special  term  or- 
dered that  R.  be  discharged, 
unless  plaintiff  issue  execution 
against  his  person : 

Held,  that  the  special  term  had 
power  to  grant  the  order,  and  its 
discretion  in  exercising  it  could 
not  be  reviewed  here.  (N.  T.  G. 
and  I.  Co.  agt.  Rogers,  71  N.  T., 
377.) 

37.  An  appeal  from  a  judgment,  re- 
straining action  on  the  part  of 
defendant,  and  a  stay  of  proceed- 
ings thereon,  does  not  affect  the 
validity  or  effect  of  the  judgment 
pending  the  appeal ;  defendant  is 
not  absolved  from  the  duty  of 
obedience  to  it,  or  permitted  to 
do  that  which  the  judgment  abso- 
lutely prohibits.     The  judgment, 
so  far  as  it  enjoins  the  defendant, 
needs  no  execution;   it  acts  di- 
rectly without  process,    and  the 
stay  only  operates  to  prevent  ac- 
tion on  the  part  of  plaintiff.  (Sixth 
Aw.  R.  R.  Co.  agt.  Gil.  El.  R.  R. 
Co.,  UN.  T.,  430.) 

38.  It  seems  that  the  supreme  court, 
so  long  as  an  action  is  pending 
therein  on  appeal  from  the  Special 
to  the  general   term,  has  power 
to  enforce  obedience  to  its  judg- 
ments, and  a  stay  of  proceedings 
pending  the  appeal  does  not  pre- 
vent the  exercise  of  this  power. 
(Id.) 

39.  An  order  of  general  term  Va- 
cating an  order  requiring  a  party 
to  show  cause  upon  short  notice, 
why  he  should  not  be  punished 
for  contempt,  in  violating  an  in- 
junction awarded  by  final  judg- 
ment,  is  not  appealable  to  this 
court.     (Id.) 

40.  To  proceed  upon  an  order  at 
short  notice,  instead  of  upon  a 
notice  for  the  usual  and  regular 
term,  is  not  an  absolute  right.     It 
is  in  the  discretion  of  the  judge  at 
chambers  to  grant  the  order  to 
show  cause,  and  within  the  dis- 


cretion of  the  general  term  to 
vacate  it  and  remit  the  moving 
party  to  the  usual  course  of  pro- 
ceeding, and  their  action  in  this 
respect  is  not  reviewable  here. 
(Id.) 

41.  It  seems  that,  where  the  court 
below  refuses  to  hear  and  denies 
the  application  on  the  ground  of 
a  want  of  power,  and  not  in  the 
exercise  of  a  judicial  discretion, 
the  decision  is  appealable.    (Id.) 

42.  A  discharge  in  bankruptcy  of  a 
judgment  debtor  pending  an  ap- 
peal from  the  judgment,  does  not 
release  the  sureties  to  an  under- 
taking in  the  form  required  to 
stay  execution,  given  upon    the 
appeal.     (Knapp    agt.   Anderson, 
1\N.  T.,  466.) 

43.  It  seems,  that  such  an  undertak- 
ing is  not  included  in  the  provis- 
sion  of  the  bankrupt  act  (section 
33,  U.  8.  R  8.,  section  5118)  de- 
claring that  no  discharge  granted 
under  the  act  shall  release  one 
liable  with  the  bankrupt  for  the 
same  debt,  as  surety  or  otherwise ; 
this  only  applies  to  sureties  liable 
for  the  debts    of    the  bankrupt 
existing  before,  and  which  would 
be  discharged  by  the  bankrupt 
proceedings,  while  the  sureties  to 
the  undertaking  do  not  become  lia- 
ble for  the  debt  of  their  principal, 
and  it  does  not  become  a  debt 
until  the  happening  of  the  con- 
tingency, i.  e.,  the  affirmance  of 
the  judgment  or  dismissal  of  the 
appeal.     (Id. ) 

44.  When  an  appeal  to  this  court 
has  been  dismissed  for  failure  to 
serve  papers,  and  the   remittitur 
has  been  sent    down,   judgment 
entered    thereon    and    execution 
issued,  a  motion  will  not  be  en- 
tertained to  reinstate  the  appeal. 
(Jones agt.  Anderson,l\  N.  T.,  599.) 

45.  It  seems  that  in  such  case  the 
appellant  should  move  in  the  su- 
preme court  to  have  the  proceed- 
ings there  vacated,  and  the  remit- 
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titur  returned  here,  to  the  end 
that  he  may  then  make  his  mo- 
tion for  relief.  (Id.) 

46.  Whether  a  decision  of  the  trial 
court  as  to  the  qualification  of  an 
expert  to  testify  as  such,  is  review- 
able  here  quaere.     (See  Nelson  agt. 
Sun  Mutual  Ins.  Co.,  71  N.    Y., 
453.) 

47.  An  order  of  the  county  court, 
under  the  drainage  act  (chap.  888, 
Laws  of  1869,  as  amended  by  chap. 
303,  Laws  of  1871),  auditing  and 
confirming  the  accounts  of  com- 
missioners appointed  under  said 
act,  is  appealable  to  the  general 
term  of  the  supreme  court  upon 
questions  of  law.   •  (In  re  Ryers, 
72  N.  Y.,  1.) 

48.  The  provisions  of  said  act  (sec.  12) 
making  the  decision  of  the  county 
court,   final,    only  applies  to  and 
makes  the  order  final  upon  mat- 
ters of  fact.     (Id.) 

49.  Such  an  order  is  a  final  order  in 
a  special   proceeding   affecting  a 
substantial  right,  and  so  is  review- 
able  here.     (Id.) 

50.  To  authorize  an  appeal  to  this 
court  In  a  case  where  the  judg- 
ment is  less  than  $500,  there  must 
be    an    order    of    general    term, 
as  prescribed  by  the  act  of  1874 
(chap.  322,  Laics  of  1874),  stating 
that  the  case  involves  some  ques- 
tion  of   law  which   ought  to  be 
reviewed  here.     An  order  simply 
giving   leave    to  appeal,  without 
assigning  any  cause  for  so  doing, 
is  insufficient.   (Bastable  agt.  Syra- 
cuse, 72  N.  Y.,  64.) 

51.  The  question  as  to  the  appeal- 
ability  of  a  judgment  under  the 
amendment  of  1874  to  section  11 
of  the   Code  (chap.  322,  Laws  of 
1874),     is     determined      by     the 
amount  in  controversy  at  general 
term.     (Brown  agt.  Siyourney,  72 
N.  Y.,  122.) 

52.  Although,  therefore,  the  matters 


in  issue  on  trial  exceed  $503,  and 
the  judgment  is  for  more  than 
that  sum,  if  the  only  controversy 
at  general  term  is  as  to  an  item 
less  than  that  sum,  the  judgment 
is  not  appealable.  (Id.) 

53.  Where  upon  the  trial  of  an  action, 
after  plaintiff  has  opened  his  case, 
the  complaint  is  dismissed  on  the 
ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of 
action,  and  plaintiff,  without  ask- 
ing leave  to  amend,  excepts  to  the 
decision  and    appeals,    the  com- 
plaint will  be  treated  as  if  it  had 
been   demurred   to  and  the  sole 
question   presented   on  appeal   is 
whether   it    sufficiently   states   a 
cause  of  action.      (Sheridan  agt. 
Jackson,  72  N.  Y.,  170.) 

54.  Where,  upon  trial  before  a  ref- 
eree, his  decision  upon  objections 
to  evidence  is  reserved,  and  no 
exception  to  the  mode  of  treatment 
is  taken,  an  objection  to  it  cannot 
be  considered  upon  appeal.     (Hoi- 
den  agt.  N.  Y.  and  E.  Bank,  72  N. 
Y.,  287.) 

55.  The  general  rule  that  the  findings 
of  a  court  or  referee  upon  the 
facts   are    conclusive    upon    this 
court,  if  there  is  any  evidence  to 
warrant  them,  applies  as  well  to 
actions  of  equity  as  actions  at  law. 
(StiUwell  agt.  Mut.  L.  Ins.  Co.,  72 
N.  Y.,  385.) 

56.  This  court  has  no  power  to  re- 
view an  order  refusing  to  set  aside 
as  excessive  a  verdict  in  an  action 
for  slander.     (Hayes  agt.  Ball,  72 
N.  Y.,  419.) 

57.  The  authority  of  the  court  to 
permit  or  refuse  a  supplemental 
pleading  has  not  been  changed  or 
affected  by  the  new   Code  (Sec. 
544).      The  party  must  apply  to 
the  court  for  leave,  which  must  be 
granted,  unless  the  motion  papers 
show  a  case  in  which  the  court 
may  exercise  a  discretion  in  grant- 
ing or  refusing  leave.     When  such 
a  case  appears,  the  exercise  of  this 
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Jiscretion  is  not  reviewable  here. 
(Spears  agt.  Mag&r,  &e.,  72  N,  T., 
442.) 

58.  The    decision    of    the    general 
term,  reversing  proceedings  of  the 
board  of  fire  commissioners  of  the 
city  of  New  York,   removing  a 
clerk,  was  appealed  from  as  from 
an  order,  and  was  so  heard : 

Held,  that  the  appeal  was  from  a 
judgment,  and  should  have  been 
heard  as  such  in  its  regular  order 
on  the  calendar,  (People  ex  rel. 
agt.  Bd.  F.  Comrs.,  72  N.  T.,  440.) 

59.  This  court  cannot  review  a  deci- 
sion of  the  supreme  court  revers- 
ing, upon  a  question  of  fact,  a  sur- 
rogate's degree  on  application  for 
the  probate  of  a  will.    (Sutton  agt. 
Ray,  12  N.  Y.,  482.) 

60.  This  court  may,   however,  on 
appeal  from  the  judgment  of  the 
supreme  court,  correct  any  error 
of  law  in  granting  or  refusing  a 
new  trial  in  such  case  (2  R.  8. ,  67, 
sec.  58).     (Id.) 

61.  The  only  direction  or  order  the 
supreme  court  can  make  upon  the 
reversal  is  to  award  an  issue  to  be 
tried  by  a  jury  as  directed  by  the 
statute  (2  It.  S.,  66,  sees.  55,  etseq.  ; 
id.,  609,  sec.  98).     (Id.) 

62.  Accordingly,  held,  that  an  order 
of  the  supreme  court  upon  revers- 
al of  a  surrogate's  decree  on  the 
facts,   remitting  the  proceedings 
to  the  surrogate  was  error.     (Id. ) 

63.  The    commissioner    of    public 
works  of  the  city  of  New  York, 
in  pursuance  of  a  resolution  and 
ordinance  of  the  common  council, 
advertised  for  proposals  for  a  street 
improvement.      The  relator  was 
the  lowest  bidder,  and  his  propos- 
al was  accepted.     In  proceedings 
by  mandamus  to  compel  the  com- 
missioner to  enter  into  a  contract, 
held,  that  if  the  relator  established 
a  clear  legal  right  to  the  contract, 
he  had  a  remedy  at  law  by  action 
against  the  city  to  recover  dam- 


ages, and  so  was  not  entitled  as  of 
right  to  a  mandamus ;  that  if  the 
right  was  not  clear,  the  writ  was 
properly  denied  on  that  ground ; 
that,  under  the  circumstances,  the 
granting  or  refusal  of  the  writ  was 
a  matter  of  discretion  in  the  court 
below,  with  the  exercise  of  which 
this  court  could  not  interfere. 
(People  ex  rel.  Lunney  agt.  Campbell, 
72  N.  r.,496.) 

64.  Where  the  amount  of  an  extra 
allowance    is,    by    inadvertence, 
slightly  in  excess  of  the  amount 
allowed  by  the  Code  (sec.  809,  old 
Code),  this  court  will  not  interfere 
on    appeal;  the  error  should  be 
corrected  by  motion  to  correct  the 
judgment.  (Kraushaar  agt.  Meyer, 
72  N.  F.,602.) 

65.  The  provision  of  the  Civil  Code 
(sec.  1308),  authorizing  an  appel 
late  court  to  require  the  appellant 
to  file  a  new  undertaking,  in  case 
of  the  insolvency  of  one  of  the 
sureties,  is  not  imperative;  if  the 
remaining  surety  is  solvent  and 
abundantly   able    to    satisfy    the 
judgment,  or  if  the  judgment  is 
otherwise  well   secured,  and   the 
appeal  is  likely  to  be  heard  and 
disposed    of    without   delay,   the 
court  may,  in  its  discretion,  refuse 
the  order.    (Dering  agt.  Metcalf,  72 
N.  Y.,  613.) 

66.  The  improper  rejection  of  con- 
tested evidence  by  a  surrogate,  on 
probate  of  a  contested  will,  will 
not  call  for  reversal  of  his  decree, 
if  it  appears  that  the  result  would 
not  have  been  changed  by  the  evi- 
dence.   (Horn  agt.  Pullman,  72  N. 
Y.,  269.) 

67.  When  matter  not  set  up  as  a  de- 
fense, or  relied  upon  on  trial,  is 
not  available  on  appeal.  (See  Dewey 
agt.  Moyer,  72  N.  Y.,  70.) 

68.  When  proper  for  general  term,  on 
reversal  of  order  of  special  term; 
to  make  such  order  as  should  have 
been  made  below.  (See  Griffin  agt. 
Helmbold,  72  N.  Y.,  437.) 
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69.  When  error  in  reception  of  evi- 
dence not  cured  by  motion  of  party 
in  whose  favor  it  was  received  to 
strike  it  out.  (See  Furst  agt.  Sec- 
ond Ate.  R.  R  Co.,  72  N.  Y.,  543.) 


ARBITRATION. 

1.  A  submission  to    arbitrators  of 
an  action  pending  between    the 
parties  to  the  submission,  and  of 
"all  other  actions  or  causes  of 
action,"  and  of  "  all  other  matters 
in  controversy,"  is  a  general  sub- 
mission of  all  questions  and  con- 
troversies   between    the    parties. 
(Jones  &gi.  Welwood,  71  N.  Y.,  208.) 

2.  Where  a  submission  is  full  and 
general  of  all  matters  in  question 
between  the  parties  and  the  intent 
appears  to  have  every  thing  de- 
cided if  any  thing  is,  a  decision  of 
all  matters  submitted  will  be  im- 
peratively required  to  validate  the 
award,  and  an  award  determining 
a  part  only,  is  void.     (Id.) 

3.  The  omission  to  insert  in  the  sub- 
mission, in  express  terms,  an  "  ita 
quoad "  clause,  does  not  make  a 
partial  award  valid.     (Id.) 

4.  In  cases  of  doubt,  the  presump- 
tion is  in  favor  of  an  intention 
that  all  matters  should  be  decided. 
(Id.) 

5.  The  parties  to  an  arbitration  have 
the  right  to  submit  only  a  portion 
of  the  subjects  involved,  and  an 
award  will  not  be  set  aside  for  not 
including  matters  not  brought  to 
the  attention  of  the  arbitrators. 
(Id.) 

6.  It  seems,  however,  that  a  partial 
award  in  any  case  will  only  be 
sustained  when  the  matters  omit- 
ted are  not  necessarily  dependent 
upon  and  connected  with  the  other 
points.     (Id.) 

ARBITRATORS. 

1.  An  award  of  arbitrators  should 
not  be  set  aside  where  the  plain- 


tiffs, with  full  knowledge  of  the 
situation  and  of  the  action  of  the 
arbitrators,  accepted  the  fruits  of, 
and  executed,  the  award.  (De  Cas- 
tro agt.  Brett,  ante,  484. ) 

2.  The  supreme  court  has  no  general 
supervisory  power  over  awards  of 
arbitrators,  and  where  the  arbitra- 
tors keep  within  their  jurisdiction 
their  awards,   in  the  absence  of 
corruption  or  misconduct,  will  not 
be  set  aside  for  error  of  judgment 
either  in  law  or  in  fact.     (Id.) 

3.  Awards  may  be  set  aside  for  a 
palpable  mistake  of  fact  in  the  na- 
ture of  a  clerical  error,  such  as  a 
miscalculation  of  figures,  or  for 
an  error  of  law  appearing  on  the 
face  of  the  award,  i.  e.,  where  it 
appears  that   the    arbitrators  in- 
tended to  decide  according  to  law, 
but  through  mistake  as  to  the  law 
did  not.     (Id.) 

4.  The  party  alleging  error,  in  order 
to  sustain  his  action,  must  be  able 
to  show,  from  the  award  itself, 
that  but  for  the  mistake  the  award 
would  have  been  different.     (Id.) 

5.  Although    the    arbitrators    may 
have  misunderstood  the  effect  of 
their  award,  yet  where  the  evi- 
dence does  not  justify  the  conclu- 
sion that  they  were  actuated  by 
any  other  purpose  than  that  of 
doing  justice  between  the  parties, 

.or  that  they  were  guilty  of  corrup- 
tion or  misconduct  in  making  the 
award,  the  award  will  not  be  va- 
cated. (Id.) 


ARREST. 

1.  Under  the  Code  of  Civil  Proced- 
ure an  order  of  a*rcst  may  be  ob- 
tained in  two  classes  of  cases: 
First,  in  those  where  the  cause  of 
action  is  identical  with  the  cause 
of  arrest,  and  second,  in  those 
where  facts  extrinsic  to  the  cause 
of  action  constitute  the  cause  of 
arrest.  In  the  latter  class  of  cases 
it  is  improper  to  allege  in  the 
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complaint  those  extrinsic  facts. 
(Bowery  National  Bank  agt.  Dur- 
yea,  ante,  42.) 

2.  To  justify  the  vacating  of  an  or- 
der of  arrest  under  the  last  clause 
of  section  558  of  the  Code  of  Civil 
Procedure,    it  must   affirmatively 
appear  by  the  complaint  that  the 
cause  of  action  is  such  that  in  no 
event  could  the  defendant  l)e  ar- 
rested  within   the    provisions  of 
either  section  549  or  550  (Affirm- 
ing S.  0.,  55  How  ,  88).     (Id.) 

3.  An  application  by  an  imprisoned 
judgment  debtor  for  his  discharge, 
under  article  6,  title  1,  chapter  5, 
part  2,  Revised  Statutes,  will  be 
denied,    where  it  appears  that  a 
few  days  after  his  arrest  he  was 
adjudged  a  bankrupt,  on  his  own 
petition.     Such  party  cannot  put 
it  out  of  his  power  to  obey  the 
orders  of  the  state  court,  and  then 
ask  that  court  to  discharge  him 
from  imprisonment.     (Matter  of 
Fitzgerald,  ante,  190.) 

4.  But  if  it  should  appear  that,  with- 
out   any  fault   on    his   part  and 
against  his  will,  all  the  property 
which  he  had  at  the  time  of  his 
arrest  had  been  taken  away  from 
him,  whilst  imprisoned,  the  court 
would  not  refuse  him  a  discharge. 
(Id.) 

See  COMPIAINT. 

Combs  agt.  Dunn,  ante,  169. 

5.  In  an  action  upon  contract  it  is 
not    necessary  to  authorize    the 
court  to  grant  an  order  of  arrest 
on  account  of  fraud  in  the  con- 
tracting thereof,   that    the  facts 
upon  which  such  order  is  granted 
should  be  stated  in  the  complaint. 
(Taylor  agt.  faas,  14  Hun,  166.) 

6.  The  defendant  Horwitz  having 
been  arrested  in  an  action  brought 
to  recover  possession  of  personal 
property,    an    undertaking    was 
given,  conditioned  that  he  should 
be  at  all  times  answerable  to  pro- 
cess, "  and  for  the  payment  to  the 


plaintiff  of  such  sums  as  may,  for 
any  cause,  be  recovered  against 
the  defendant."  Upon  plaintiff's 
objection  that  the  undertaking 
was  not  such  as  was  required  by 
section  211  of  the  Code,  a  new 
undertaking  was  given,  condi- 
tioned for  a  return  of  the  property 
as  required  by  the  Code.  Plain- 
tiff, having  recovered  a  judgment, 
brought  this  action  against  the 
sureties  to  the  first  undertaking: 
Held,  that,  as  it  was  not  in  the 
form  required  by  the  statutes,  it 
was  void,  and  could  not  be  en- 
forced. (Cook  agt.  Horwitz,  14  Hun. 
542.) 

7.  Semble,  that  the  second  under- 
taking was  valid ;  and  that,  as  it 
recited  that   Horwitz    had    been 
arrested,    the    sureties    were    es- 
topped from  denying  that  he  was 
under  arrest,  and  that  the  bond 
was  given  to  release  him  there- 
from.    (Id.) 

8.  This  action  was  brought  to  re- 
cover the  price  of  certain  lumber 
sold  to  the  defendants,  who  were 
partners,  and  for  work  performed 
for  them.     An  affidavit,  used  to 
procure  an  order  of  arrest,  alleged 
that  one  of  the  defendants  had 
falsely  represented  that  their  firm 
was  fully  responsible,  when,    in 
fact,  it  was  insolvent;  that  shortly 
before  these  representations  were 
made,  each  of  the  partners  con- 
veyed certain  lands  of  the  value 
of  $0,000  to  their  wives,  without 
consideration;  that  the  deeds  were 
not  recorded  until  four  months 
after  the  making  of  the  represent- 
ations, and  that  the  conveyances 
were  made  to  cheat  the  creditors 
of  the  defendants;   that  the  con- 
cealment thereof  was  to  cheat  and 
defraud  the  plaintiffs,    and   that 
each  partner  ordered  some  of  the 
items  of  the  bill,  knowing  at  the 
time  that  they  were  insolvent. 

Held,  that  the  affidavit  showed 
facts,  independent  of  the  false 
representations,  sufficient  to  sus- 
tain an  order  of  arrest  against 
both  partners.  It  is  not  necessary 
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that  the  affidavits  should  specify 
the  grounds  of  the  arrest  in  terms ; 
it  is  enough  that  they  state  facts 
sufficient  to  authorize  the  conclu- 
sion that  the  grounds  exist.  (Hitch- 
cock agt.  Peterson,  14  Hun,  389.) 

9.  Sembk,  that  the  action  being  on 
contract  and  not  for  the  wrong, 
the  partner  not  making  the  false 
representation  was  not  liable  to 
arrest  for  the  false  representation 
made  by  his  co-partner,  without 
his  knowledge,  authority  or  ratifi- 
cation.    (Id.) 

10.  The  word   "property,"  as  used 
in  subdivision  2  of  section  549  of 
the  Code  of  Civil  Procedure,  which 
authorizes  the  granting  of  orders 
of  arrest  in  actions  "to  recover 
damages    *    *    for  an  injury  to 
property,  including  the  wrongful 
taking,    detention   or   conversion 
of    personal  property,"    includes 
an    injury    to    real    as    well     as 
personal  property,  and  an  order 
of    arrest    may    be    granted     in 
an    action    of    trespass    brought 
under  section  4  of  3  Revised  Stat- 
utes, 338,  to  recover  damages  for 
a  forcible  ejectment.     ( Welch  agt. 
Winterburn,  14  Hun,  518.) 

11.  Where   the  cause  of  action  set 
forth  in  the  complaint  and  the 
ground  of  arrest  are  the  same,  the 
controversy  should  be  left  to  an 
investigation   at   a   regular   trial, 
and  should  not  be  decided  upon 
conflicting  affidavits  on  a  motion 
to  vacate  the  order  of  arrest.  (Id.) 

12.  The  plaintiff  commenced  an  ac- 
tion against  the  defendant  before 
a  justice  of  the  peace,  and  applied 
for  a  warrant  of  arrest,  alleging 
in  his  affidavit  that  the  defendant 
was  a  non-resident  of  the  county, 
and  that  plaintiff  "  has,  as  he  ver- 
ily believes,  a  good  cause  of  ac- 
tion against   Samuel  Sisson,  for 
wrongful   and   fraudulent    repre- 
sentations   i.i    the    exchange    of 
horses,   by   which   this   deponent 
w*  damaged  to  a  large  amount." 

Held,  that  the  affidavit  did  not 


state  facts,  as  required  by  the 
statute ;  that  plaintiff's  belief  that 
he  had  a  good  cause  of  action  was 
not  sufficient  to  authorize  the  jus- 
tice to  issue  the  warrant.  (  Wells 
agt.  Sisson,  14  Hun,  267.) 

13.  The  complaint  hi  this  action  al- 
leged the  sale  of  goods  by  the 
plaintiffs  to  the  defendant ;  that 
the  sale  of  a  portion  of  them  was 
procured  by  his  fraudulent  repre- 
sentations, and  that  since  the  con- 
tracting of  the  debts  the  defendant 
had  disposed  of  his  property  with 
intent   to  defraud   his  creditors. 
Upon  the  complaint  and  affidavits, 
an  order  of  arrest  was  granted,  on 
the  ground  that  defendant    had 
disposed  of  his  property  with  in- 
tent to  defraud  his  creditors. 

Held,  that  although,  if  the  order 
had  been  granted  on  account  of 
the  fraudulent  representations,  it 
could  not  be  sustained,  as  the 
plaintiffs  sought  to  recover  for 
the  sale  of  other  goods  not  pro- 
cured by  them  ;  yet  as  it  was 
granted  for  a  cause  applicable  to 
the  whole  claim,  it  was  proper, 
and  should  be  affirmed.  (Bassett 
agt.  Pitts,  15  Hun,  464.) 

14.  The  defendant  was  arrested  un- 
der an  execution  issued  on  a  judg- 
ment,   whereupon    he    noticed  a 
motion  to  set  aside  the  arrest,  on 
the  ground  that  he  had  not  been 
arrested  on  an  order   before  the 
entry    of    the    judgment.       The 
plaintiff,  without  waiting  for  the 
decision  of  the  motion,  consented 
to  his  release,  upon  his  agreeing 
not  to  bring  an  action  for  false 
imprisonment. 

Held,  that  the  consent  of  the 
plaintiff  to  his  release  did  not 
amount  to  a  satisfaction  of  the 
judgment.  (Roweagt.  Guilleaume, 
15  Hun,  462.) 

15.  Defendant  R.  was  in  actual  cus- 
tody under  an    order    of    arrest 
herein    when    judgment   against 
him   and   his  co-defendants  was 
rendered  ;   execution  was   issued 
against  the   property   of  the  de- 


550 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


fendants,  January  31st,  1876.  In 
September,  1876,  a  motion  by 
plaintiff  to  compel  the  sheriff  to 
return  the  execution  was  denied 
on  the  ground  that  he  had  attach- 
ments in  his  hands  against  defend- 
ants issued  prior  to  the  execu- 
tion, and  that  the  attachment  suits 
were  undetermined.  On  motion 
that  plaintiff  be  required  to  issue 
execution  against  the  body  of  R. 
it  appeared  that  no  property  of  R. 
had  been  attached  ;  that  prior  to 
making  the  motion  he  served  on 
plaintiff's  attorneys  a  demand 
that  they  issue  an  execution 
against  his  body,  and  a  stipulation 
that  charging  him  in  execution 
should  in  no  way  prejudice  plain- 
tiff's rights  under  the  property 
execution.  It  appeared  also  that 
the  attachments  were  still  pend- 
ing. The  special  term  ordered 
that  R.  be  discharged,  unless 
plaintiff  issue  execution  against 
his  person. 

Held,  that  the  special  term  had 
power  to  grant  the  order,  and  its 
discretion  in  exercising  it  could 
not  be  reviewed  here.  (N.  Y.  G. 
and  I.  Co.  agt.  Rogers,  71  N.  Y., 
377.) 

16.  The  implied  prohibition  of  the 
Code  against  issuing  a  body  exe- 
cution, until  the  return  of  a  prop- 
erty execution  unsatisfied,  is  for 
the  benefit  of  the  judgment  debtor, 
and  may  be  waived  by  him.     (Id.) 

17.  It  is  not  a  conclusive  answer  to 
an  application  under  section  288 
of  the  Code,    by  one   of  several 
judgment  debtors  imprisoned  un- 
der an  order  of  arrest,  for  a  dis- 
charge   from    imprisonment    be- 
cause of  neglect  to  issue  a  body 
execution  within    three    months 
after  judgment,  that  there  is  good 
reason  for  not  returning  the  prop- 
erty execution  owing  to  circum- 
stances affecting  his  co-defendants 
only.     (Id.) 

18.  Where  a  plaintiff  unites  in  his 
complaint  two  causes  of   action,, 
one  of  which  is  bailable  and  the 


other  not,  he  waives  his  right  to 
bail  as  to  both,  and  an  order  of 
arrest  cannot  be  sustained.  (Madge 
agt.  Puig,  impleaded,  etc.,  11N.Y., 
608.) 

19.  Where  an  undertaking,  given  un- 
der the  old  Code  (sec.  187)  to  pro- 
cure the  discharge  of  a  defendant 
from  arrest,  was,  by  its  terms, 
simply  a  joint  obligation,  not  joint 
and  several,  held,  that  upon  the 
death  of  a  surety  thereto,  his  es- 
tate was  absolutely  discharged, 
both  at  law  and  in  equity,  and  the 
surviving  obligors  only  were  liable. 
(Davis  agt.  Van  Buren,  72  N.  Y., 
587.) 


ASSESSMENTS. 

1.  Under  the  provisions  of  chapter 
137  and  383  of  the  Laws  of  1870,  a 
resolution  passed  by  the  common 
council  authorizing  a  specific  im- 
provement,   which    was    passed 
without  a  three  days'  prior  publi- 
cation, as  required  by  section  20 
of  chapter  137,  is  illegal  and  an 
assessment  founded  thereon  void ; 
and  the  fact  that  the  mayor  and 
comptroller    failed    to  designate 
papers  in  which  the  city  adver- 
tising  should    be    done,  as    they 
were  required  to  do  by  section  1, 
chapter  383  of  such  laws,  and  in 
consequence  there  was  no  paper 
in  which  the    advertising   could 
legally  be  done,  does  not  excuse  a 
non-compliance    with  section  20 
of    chapter   137,    or    make    such 
resolution  and  assessment  valid. 
(Matter  of  Burmeister,  ante,  416.) 

2.  The  object  of    requiring  publi- 
cation is  to   give  notice  to  tax- 
payers of  proceedings  which  may 
affect  their  interests.     It  is  a  sub- 
stantial requirement,  and  the  stat- 
ute is  prohibitory.     If  there  are  no 
corporation   papers   the   common 
council  cannot  act  or  take  the  first 
step.     (Id.) 

3.  The   certificate  of   the  commis- 
sioners under  the  act  chapter  580, 


NEW  YORK  PRACTICE  REPORTS. 


551 


Digest. 


Laws  of  1872,  has  no  effect  upon 
the  rights  of  parties  to  vacate  as- 
sessments under  the  exception 
contained  in  the  seventh  section 
of  that  act.  These  provisions  re- 
late to  the  validity  of  the  contracts 
and  bind  those,  and  those  only, 
who  were  parties  to  the  contracts 
and  to  the  proceedings.  They 
affect' the  city  and  the  contractors 
and  no  one  else.  (Id.) 

4.  The  words  "paving"  and  "re- 
paving,"  as  employed  in  the  acts 
of  1872  and  1874,  include  the  side- 
walks, the  crosswalks,   the   curb 
and    gutter  stones  and    the  car- 

•  riageway.  The  work  of  setting 
curb  and  gutter  stones  and  flag- 
ging the  sidewalk  which,  in  this 
case,  had  once  been  done  and  paid 
for,  was  a  repavement  of  the 
street  within  the  meaning  of  the 
exception  contained  in  the  seventh 
section  of  the  act  of  1872.  (Id.) 

5.  A  street  includes  sidewalks  and 
gutters,  and  when  the  legislature 
used  this  general  term  in  the  act 
of  1872  they  intended  to  embrace 
the  wlwle  street  and  every  kind  of 
paving.     (Id.) 

6.  The   construction  of    an  under- 
ground drain  in  the  city  of  New 
York   through    private   property 
without  the  consent  of  the  owner, 
and    without    any  compensation 
being  awarded  to  him  for  tne  ease- 
ment   acquired   in  his    lands,    is 
unauthorized  and  an  assessment 
therefor  will  be  vacated  and  set 
aside.      (Matter    of    Chesebrough, 
ante,  460.) 

7.  Nor  can  the  assessment  be  main- 
tained on  the  ground  of  its  being 
a   sanitary    measure,    the    health 
department,    through    its   proper 
officer,  having  certified  as  to  the 
necessity  for  building  the  drains 
for   the   protection  of  the  public 
health  in  accordance  with  the  pro- 
visions of  chapter  5(50  of  the  Laws 
of  1871.     (Id.) 

8.  The  construction  of  drains  as  a 


•  sanitary  measure,  cannot  be  un- 
dertaken or  sustained  without 
making  just  compensation  to  the 
owner  for  the  easement  thereby 
acquired  in  his  lands.  (Id.) 

9.  Where  substantial  error  is  shown, 
in  this  class  of  cases,  the  petition- 
er may  have  relief  in  this  form  of 
proceeding,  under  the  provisions 
of  chapter  312  and  313  of  the  Laws 
of  1874,  and  it  is  not  necessary  to 
show  actual  fraud.     (Id.) 

10.  A  mere  neglect  to  physically  re- 
sist an  illegal  or  unconstitutional 
exercise  of  an  alleged  power  on 
the  part  of  the  state  or  of  the  mu- 
nicipal authorities,  does  'not  de- 
prive the  individual,  when  a  right 
is  claimed  under  such  illegal  or 
unconstitutional  action,  from  in- 
sisting upon  his  rights.    (Id.) 

11.  Whether  the  doctrine  of  laches 
applies  to  legal  rights  or  should 
be  restricted  in  its  application  to 
equitable  rights  only,  quaere?  (Id.) 

12.  Where  a  complaint  in  an  action 
to  vacate  an  assessment  as  a  cloud 
upon  title,   alleges  two  grounds 
upon  which  relief  is  claimed,  one 
of  which  is  good  nnd  sufficient, 
the  complaint  is  not  demurrable 
because  of  the  insufficiency  of  the 
other  ;  the  allegations  as  to   the 
latter  will  not  vitiate  or  detract 
from  the  effect  of  the  allegations 
as  to  the  former,     (lioyle  agt.  City 
of  Brooklyn,  71  N.  Y.,  1.) 


ASSIGNEE. 

1.  An  assignee  of  a  judgment  has 
the  right  to  maintain  supplement- 
ary proceedings  on   it,  after   the 
death  of  the  party  recovering  the 
judgment.     (Crill  agt.  Korntiteyer, 
ante,  276.) 

2.  Where  it  appeared  that  the  own- 
er of  the  judgment  was  B. ,  and 
that  it  was  assigned  to  him  by  the 
plaintiff  in    his  lifetime,    it  also 
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appearing  that  the  plaintiff  in  the* 
action  was  dead: 

Held,  that  the  court  could  ap- 
point a  receiver  of  the  property  of 
the  defendant  on  the  application 
of  the  assignee.  (Id.) 


ASSIGNEE   IN  BANKRUPTCY. 

1.  An  assignee  in  bankruptcy  will 
not  be  compelled  to  file  security 
for  costs  on  the  ground  that  there 
are  not   funds   belonging  to  the 
bankrupt's  estate,  represented  by 
him,  sufficient  to  pay  said  costs 
if  defendant  should  succeed  in 
the  action.      (Wilbur  agt.  White, 
ante,  821.) 

2.  Nor  is  he,  under  section  317  jof 
the  old  Code,  personally  liable  for 
costs,  except  where  guilty  of  mis- 
conduct or  bad  faith  (See,  to  same 
effect,  memorandum  by  VAN  HOE- 
SEN,  J.,   N.  Y.    common  pleas,  in 
Hall,     assignee,     agt.    Waterbury, 
January,  1879).     (Id.) 


ASSIGNMENT. 

1.  An  order  for  the  examination  of 
witnesses  and  the  production  of 
any  books  and  papers  by  any  par- 
ty or  witness  under  section  21  of 
the  act  of  1877,  chapter  466,  may 
be  had  at  any  time,  and  is  not  nec- 
essarily confined  to  cases  where 
a  proceeding    under    the  act  is 
pending.     (Matter  of  Assignment 
of  Bryce  &  Smith  to  Lewis,  ante, 
359.) 

2.  It  is  not  necessary  to  allege  or 
prove  a  demand  and    refusal   of 
inspection  in  the  petition.     (Id.) 

3.  An  inspection,  without  an  order 
made  on  petition,  gives  no  right 
to  file  with  the  county  clerk  ex- 
tracts from  the  books,  nor  to  use 
them  in  proceedings  under  the  act. 
An    order    must  be  obtained  for 
the  purpose  and  the  application 
for  it  involves  no  reflection  upon 
the  assignee.     (Id.) 


4.  When  a  limited  partnership  be- 
comes insolvent,  its  assets  are  a 
special  fund  for  the  payment  of 
its  debts  ratably  (except  those  due 
to  the  special  partners),  and  any 
creditor,  although  he  has  not  pro- 
ceeded to  judgment  and  execution 
at  law,  may  file  a  bill  in  equity  to 
restrain    the    insolvent    partners 
from   disposing  of   the   property 
contrary  to  law,  and  for  the  ap- 
pointment of  a  receiver.     ( Whit- 
comb  et  al.  agt.  Fowle  et  al.,  ante, 
365.)    f 

5.  Where  a  limited    copartnership 
made  an  assignment  for  the  bene- 
fit of  its  creditors,  in  which  the 
amount  due   the   special  partner 
was  made  a  preferred  claim,  and 
subsequently  an  action  was  com- 
menced by  plaintiffs  to  have  the 
assignment  declared  null  and  void  ; 
that  a  receiver  be  appointed,  and 
for  an  injunction  restraining  any 
disposition  of  the  property;  pend- 
ing this  action,  the  assignee  reas- 
signed the  copartnership  properly 
to  the  assignors,  who  then  made 
an    assignment   to    the  same   as- 
signee  without    preference,  who 
filed  the   schedule    required    by 
law,  and  executed  a  bond  which 
was  diily  approved : 

Held,  that,  although  the  authori- 
ties would  seem  to  establish  the 
theory  that  as  between  the  parties 
to  it,  the  assignment  is  binding 
and  revokable  at  their  pleasure, 
yet  such  a  revocation  could  in  no 
way  prejudice  or  impair  the  rights 
of  creditors.  They  had  already 
commenced  proceedings  to  pro- 
tect their  rights  upon  a  statement 
of  facts  which  should  not  be  de- 
cided on  affidavits.  (Id.) 

6.  If  plaintiffs  have  asked  for  more 
or  greater  relief  than  the  court  cai» 
afford  them  on  a  final  judgment, 
that  is  no  reason  why  the  court 
on  a  mere  motion  should  -try  is- 
sues   on     the     determination    of 
which    they  may   be   entitled   to 
some  relief.     (Id.) 

7.  One  Rogers,  the  assignee  for  the 
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benefit  of  the  creditors  of  one 
Nicholas,  applied,  by  petition,  to 
the  supreme  court  for,  and  pro- 
cured an  order  appointing,  a  ref- 
eree to  take  and  state  his  accounts. 
Upon  the  coming  in  of  the  referee's 
report,  the  assignee  was  directed 
to  sell  the  interest  of  the  debtor 
in  certain  lands  in  Pennsylvania, 
and  subsequently,  upon  a  report 
being  made  showing  the  dispo- 
sition made  of  the  proceeds  of 
the  sale,  the  assignee  was  dis- 
charged. 

Held,  that  under  chapter  466  of 
1877,  as  amended  by  chapter  318 
of  1878,  the  entire  original  juris- 
diction over  these  proceedings,  by 
petition,  was  conferred  upon  the 
county  court,  and  that  the  supreme 
court  had  no  authority  or  juris- 
diction to  make  the  orders  ap- 
pealed from,  and  that  the  same 
were  therefore  void.  (Matter  of 
Nicholas,  15  Hun,  317.) 

8.  Ackerman  &  Son,  who  were  at 
the  time  engaged  in  repairing  a 
house  for  the  defendant,  who  was 
then  indebted  to  them  to  the 
amount  of  about  $300,  gave  to 
plaintiffs  the  following  instru- 
ment : 

"  MOHAWK,  August  31, 1876. 

"Jerome  Tuttle:  Pay  Brill  and 
Russell  three  hundred  dollars,  and 
charge  the  same  to  our  account, 
for  labor  and  materials  performed 
anil  furnished  in  the  repairs  and 
alterations  of  the  house  in  which 
you  reside  in  the  village  of  Mo- 
hawk. J.  P.  ACKERMAN  &  SON." 

I  Mil,  that  this  did  not  consti- 
tute an  equitable  assignment  of 
any  money  which  might  be  due 
from  the  defendant  to  Ackerman, 
as  there  was  no  specification  of 
any  particular  fund  out  of  which 
it  was  to  be  paid.  (Brill  agt. 
Tattle,  15  Ilun,  289.) 

'.).  A  party  having  a  cause  of  action, 
in  its  nature  not  assignable,  can- 
not, by  any  agreement  before 
judgment  or  a  verdict  thereon, 
give  his  attorney  any  interest 
therein.  (Coughlin  agt.  N.  Y.  C. 

VOL.  LVI  70 


and  H.  M.  It.  R  Co.,  71  2V.   Y., 
443.) 

10.  It  seems,  that  when  a  cause  of 
action  is  in  its  nature  assignable, 
the  owner  may  assign  to  or  by 
agreement  create  legal  and  equit- 
able interests  therein  in  favor  of 
his  attorney,  which  the  opposite 
party  having  notice  thereof  must 
respect.  (Id.) 

ASSUMPTION  OF  MORTGAGE. 

1.  Where  M.  conveyed  to  F.  certain 
lands,    subject    to    a    mortgage, 
which,  by  the    covenants  in  the 
deed,  F.    agreed   to  assume  and 
pay,  but  an  agreement  was  made, 
contemporaneous  with  the  deed,  that 
M.  would  take  back  the  land,  at 
any  time,  should  F.  become  dis- 
satisfied with  the  purchase,   and 
release  F.    from  the    covenants, 
and  F.  afterwards  reconvej'ed  the 
land    to  M.,   who   released    him 
from  the  covenants  in  the  original 
deed: 

Held,  that  the  release  of  M.  to 
F.  discharged  him  from  all  claim 
to  pay  the  mortgage,  and  that  the 
holder  thereof  was  not  entitled  to 
a  judgment  against  F ,  for  any 
deficiency  arising  on  a  sale,  in  an 
action  of  foreclosure  (See  Flagg 
agt.  Hunger,  5  Seld. ,  483;  Crowell 
agt.  St.  Bernards,  27  N.  J.  #.,650; 
but,  see  Whiting  agt.  Oearty,  14 
Hun,  498,  note  at  end  of  case). 
(Devlin  agt.  Murphy,  ante,  326.) 

2.  Where  the  consideration  express- 
ed  in  a   deed  of  conveyance   of 
land  was  the  sum  of  $15,000,  but 
the  deed  contained   a  clause    in 
these  words:  "subject,  however,  to 
the  assumption  as  a  part  of  the  con- 
sideration," of  the  conveyance,  of 
a  mortgage  upon  the  land: 

Held,  that  the  language  of  the 
deed  amounted  to  an  agreement 
on  the  part  of  the  grantee  to  pay 
the  mortgage  (Douglass  agt. 
Cross,  ante,  330.) 

3.  Cottim  agt.  R»we  (1  Abb.   N.  C., 
97),  distinguished.     (Id.) 
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4.  Where  a  husband  purchased  land, 
incumbered  by  a  mortgage,  and 
directed  that  the  deed  be  made 
out  in  the  name  of  his  wife,  he 
intending  to  make  her  a  gift  of 
the  land;  the   deed   contained    a 
covenant,    on    the    part    of     the 
grantee,  to  pay  the  mortgage;  the 
wife  was,   however,  ignorant   of 
the  transaction,  and  had  no  knowl- 
edge of  the  deed  or  its  covenant ; 
it    appearing    that    the  husband 
paid,  with  his  own  funds,  the  con- 
sideration on  the  purchase,  and, 
in  like    manner,    discharged  the 
taxes  and  assessments : 

Held,  that  the  wife,  on  a  fore- 
closure of  the  mortgage,  was  not 
liable  for  any  deficiency  arising 
on  the  sale.  (Munson  agt.  Dyett, 
ante,  333.) 

5.  Although  a  married  woman  may 
enter  into  engagements  with  re- 
spect to  her  separate  estate,  there 
is  nothing  in  the  marital  relation 
which  authorizes  a  husband,  with- 
out his  wife's  knowledge  or  as- 
sent, to  create  an  estate  in  lands 
in  her  and  charge  her  personally 
with  a  covenant  in  respect  thereto. 
(Id.) 

6.  Where  the  grantor  in  a  deed  is 
not  himself  liable  to  pay  a  mort- 
gage upon  the  land,  his  grantee  is 
not  liable  to  pay  the  same  to  the 
holder  thereof,  although,  by  the 
conveyance  to  him,  he  assumes  its 
payment.     A  promise  to  pay  an 
incumbrance,  of  which  the  holder 
can  take  advantage,  must  be  made 
to  one  whto  is  liable  to  pay.    (Id.) 


ATTACHMENT. 

1.  Chapter  152  Laws  of  1844  pro- 
vides for  the  construction  of  a 
penitentiary  in  the  county  of  Al- 
bany. Section  4  provides :  "The 
management  and  direction  of  said 
penitentiary,  when  completed, 
shall  be  under  the  control  and  au- 
thority of  the  said  board  of  super- 
visors and  the  said  mayor  and 
recorder  of  the  city  of  Albany, 


who  are  hereby  authorized  and 
empowered,  by  their  votes  in  joint 
meeting,  to  establish  and  adopt 
rules  for  the  regulation  and  dis- 
cipline of  said  penitentiary,  to  ap- 
point officers  to  take  charge  there- 
of, to  fix  their  compensation  and 
prescribe  their  duties  and  general- 
ly to  make  all  such  by-laws  and 
ordinances,  in  relation  to  the  man- 
agement and  government  thereof, 
as  they  shall  deem  expedient." 
At  a  joint  meeting  *  *  *  "of 
the  board  of  supervisors  of  the 
county  of  Albany  and  the  mayor 
and  recorder  of  the  city  of  Alba- 
ny, a  committee,  consisting  of  five 
supervisors  and  the  mayor  and  re- 
corder aforesaid,  were  charged 
with  an  investigation  into  the 
effects  and  consequences  of  con- 
vict labor  in  the  penitentiary, 
and,  to  that  end,  to  send  for  per- 
sons and  papers,  to  take  evidence 
under  oath  and  *  *  *  to  re- 
port to  this  board  the  result  of 
their  labors,  together  with  such 
recommendations  as  the  inquiry 
may  commend  to  their  judgment, 
at  as  early  a  day  as  practicable." 
The  application  for  attachment 
against  the  superintendent  of  the 
Albany  penitentiary  to  compel 
him  to  give  evidence  and  produce 
his  books  and  papers  before  such 
committee,  he  having  refused  so 
to  do,  is  made  upon  certain  pro- 
visions of  the  Revised  Statutes 
(pages  879,  880  of  vol.  1,  6tk  edi- 
tion), sections  44,  45,  46,  47  and 
48  providing  for  the  examination, 
by  the  board  of  supervisors,  of  any 
county,  of  any  officer  of  the  coun- 
ty or  any  person  or  witness  upon 
any  subject  or  matter  within  the 
jurisdiction  of  said  board : 

Held,  first,  that  the  witness  was 
not  required  to  attend  either  by  or 
before  tJie  board  of  supervisors,  or 
by  or  before  any  committee  of 
such  board.  The  committee,  be- 
fore which  the  witness 'was  sum- 
moned, was  not  appointed  by  the 
board  of  supervisors,  when  con- 
vened as  such,  but  was  one 
appointed  by  "the  board  of  su- 
pervisors of  the  county  of  Albany 
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and  the  mayor  and  recorder  of  the 
city  of  Albany,  in  joint  meeting," 
assembled.  The  application  must 
fail  because  no  committee  of  the 
board  of  supervisors,  appointed  by 
the  board,  nor  any  committee 
consisting  of  supervisors  only,  ap- 
pointed at  a  joint  meeting,  or 
anywhere,  has  required  the  wit- 
ness' attendance  before  it.  (Mat- 
ter of  Pilsbury,  ante,  291.) 

2.  Second.  Even  if  the  committee, 
appointed  "  in  joint  meeting,"  or 
the  supervisors  alone  who  formed 
a  majority  of  it,  could  be  called  a 
committee  of  the  board  of  supervi- 
sors, and  the  right  to  summon  the 
witness    be    founded    upon     the 
clause  in  the  section  of  the  statute 
(1  It.  &  [Mh  ed.],  p.  879,  sec.  4-1), 
which  provides  for  his  examina- 
tion "  upon  any  subject  or  matter 
within   the  jurisdiction  of   such 
board,"  the  application  for  the  at 
tachment  must  be  denied,  for  the 
reason  that  section  4  of  chapter 
153  of  the  Laws  of   1844  places 
"  the  management  and  direction 
of  the    said    penitentiary,   when 
completed,     *    *    *     under  the 
control  and  authority  of  the  said 
board  of  supervisors  and  the  said 
mayor  and  recorder  of  the  city  of 
Albany;  "  and, therefore, the  "  sub- 
ject or  matter  "  is  not  "  within  the 
jurisdiction  of    such    board  "  of 
supervisors.     (Id.) 

3.  Third.  He  cannot  be  examined 
under  the  clause  of  section  44, 
giving  the  board  of  supervisors  or 
its  committee  the  right  to  examine 
"  any  officer  of  the  county  "  as  he 
is  no  county  officer.     (Id.) 

4.  Fourth.  Nor  can  he  be  compelled, 
under  section  44,  to  produce  "  any 
book,  account,  voucher  or  docu- 
ment "  which  such  committee  may 
need  as  "  relating  to  the  affairs  or 
interests  of  such  county."     Such 
book,  account,  voucher  or  docu- 
ment "  must  relate  "  to  the  affairs 
or  interests  of  such  county.     Al- 
though, in  some  sense,  the  docu- 
ments souirht  might  be  considered 


as  relating  "to  the  affairs  or  in- 
terests "  of  the  county  of  Albany, 
yet  the  better  and  safer  construc- 
tion seems  to  be,  that  the  limits 
upon  the  oral  testimony  apply  to 
the  written,  and  that  the  ' '  affairs 
or  interests "  spoken  of  are  those 
over  which  the  boa+d  of  supervi- 
sors, as  such,  exercise  control. 
The  subject  (convict  labor  in  pri- 
sons) the  board  of  supervisors,  as 
such,  have  no  control  over. 

Held,  further,  that  the  applica- 
tion for  an  attachment  against  the 
superintendent  of  the  Albany  peni- 
tentiary cannot  be  granted,  for 
the  reason  that  he  has  not  been 
subpoenaed  by  or  before  any  board 
of  supervisors,  or  by  or  before 
any  committee  of  such  board,  and 
also  because  even  though  the  com- 
mittee summoning  him  could  be 
called  a  committee  of  the  board 
of  supervisors,  a  case  is  not  made 
out  under  the  statute.  (Id.) 

5.  Qucere.  Can  the  legislature  confer 
upon  the  board  of  supervisors,  or 
a  committee  thereof,  such  general 
and  sweeping  powers  as  the  stat- 
ute   in  words    seeks  to    confer? 
(Id.) 

6.  A  plaintiff  cannot,   on  a  motion 
to  vacate    an  attachment,   intro- 
duce new  proof  to  sustain  or  for- 
tify the  grounds  uf>on  which  it 
was  issued,  where   the  motion  is 
founded  upon    the  papers    u-pon 
which  the  warrant    was  granted. 
(Steuben  County  Bank  ngt.Alberger, 
ante,  iJ45.) 

7.  Where  the  motion  to  vacate  was 
made    by  a  lienor  or  judgment 
creditor  upon  an  affidavit  setting 
out  her  judgment,  &c.,  upon  the 
ground   of    alleged    insufficiency 
of    the    original    affidavits  upon 
which      the      attachment      was 
granted: 

Held,  that  the  fact  of  the  lienor 
having  made  an  affidavit  showing 
the  existence  of  her  lien,  which 
was  attached  to  the  motion  papers 
and  referred  to  in  the  notice  of 
motion,  did  not  make  the  motion 
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one  "founded  upon  proofs,  by  affi- 
damton  the  part  of  tJie  defendant," 
within  the  meaning  of  section  683 
of  the  Code  of  Civil  Procedure, 
so  as  to  entitle  the  plaintiff  to  sup- 
port the  attachment  by  new  affi- 
davits (Reversing  8.  C.,  55  How., 
481).  (Id.)* 

8.  The  facts  that  a  debtor  is  insol- 
vent, that  he  has  turned  over  to 
two    creditors    portions    of     his 
goods  amounting  to  less  than  one- 
half  of  their  respective  debts ;  that 
he  refuses  to  turn  over  any  goods 
to  the  plaintiffs  or    to  pay  the 
amount  due  to  them;  that  he  is 
selling  off  his  stock  in  trade,  and 
not  likely  to  continue  his  business, 
do  not  furnish  sufficient  evidence 
to  authorize  a  justice  of  the  peace 
to  issue  a  warrant  of  attachment 
against  him,  on  the  ground  that 
he  has  disposed,  or  is  about  to 
dispose,  of  his  property,  with  in- 
tent   to    defraud     his    creditors. 
(Horton  agt.  Fancher,  14  Hun,  172.) 

9.  An  attachment  cannot  be  issued 
against  a  national    bank  before 
final   judgment,    even    though   it 
has    property  within    this  state, 
and  is  located  and  carries  on  busi- 
ness in  another    state.      (Rhoner 
agt.  First  National  Bank,  14  Hun, 
126;    Palmer  agt.   The  Same,    14 
Hun,  126.) 

10.  Where  a  motion  to  set  aside  an 
attachment,  issued  upon  an  affi- 
davit only,  is  made  upon  the  affi- 
davit upon  which  it  was  granted, 
and  also  upon  the  complaint,  the 
plaintiff  is  entitled,  upon  the  hear- 
ing, to  read  additional  affidavits 
•in    support    of    the    attachment. 
(Res  agt.  Holden,  14  Hun,  402.) 

11.  In  the  absence  of  fraud  or  collu- 
sion, any  irregularity  in  the  issu- 
ing of  an  attachment,   which   is 
waived  by  the  debtor,  cannot  be 
taken  advantage  of   by  a  subse- 
quent attaching  creditor.     (Jacobs 
agt.  Ilorfan,  15  Hun,  197.) 

Summons  must   be   served  within 


thirty  days  from  the  issue  of  a 
warrant  of  attachment  in  an  ac- 
tion, or  the  levy  thereunder  is 
void.  (See  Kelly  agt.  Countryman, 
15  Hun,  97.) 

Right  of  the  sureties  of  an  ad- 
ministrator, to  take  an  assignment 
of  a  surrogate's  decree  against 
their  principal  and  enforce  it  by 
attachment.  (See  Townsend  agt, 
Whitney,  15  Hun,  93.) 

Bailable  attachment,  returnable  be- 
fore the  court,  should  be  issued 
for  the  purpose  of  collecting  the 
costs  of  an  action  from  one  tak- 
ing, after  the  commencement  of 
the  action,  an  assignment  of  the 
cause  thereof.  (See  Morrison  agt. 

_  Lester,  15  Hun,  538.) 

12.  Upon  an  attachment  issued  in  this 
action,  the  sheriff  seized  certain 
property;  by  consent  of  the  par- 
ties interested,  an  order  was  ob- 
tained providing  that  the  sheriff 
should  proceed  to  sell  by  an  auc- 
tioneer named,  "and  hold  the  pro- 
ceeds thereof  in  the  same  manner 
as  the  property  sold  subject  to  the 
existing  rights  of  all  parties  there- 
in."  In  pursuance  of  the  order 
the  sheriff  sold  and  rendered  his 
account,  which  was  settled,  save 
as  to  items  charged  for  auctioneer's 
fees,  which  were  objected  to  as 
excessive: 

Held,  that  an  order  was  proper 
taxing  the  items  and  requiring  the 
sheriff  to  pay  over  the  difference 
between  the  amount  so  allowed 
on  taxation  and  that  retained,  al- 
though the  money  did  not  actually 
come  into  his  hands;  that  it  was 
to  be  presumed  that  he  assented  to 
the  order  naming  the  auctioneer, 
as  neither  the  court  nor  the  parties 
coiild  compel  him  to  employ  an 
auctioneer,  or  could  name  one 
whom  he  should  employ  without 
his  consent;  that  the  auctioneer 
was  his  agent,  and  for  moneys 
coming  into  the  hands  of  such 
agent  he  was  responsible;  and  that 
this  was  a  proper  case  for  taxation 
under  the  provision  of  the  statute 
on  that  subject  (2  R.  S.,  652,  sec.  1). 
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(O-riffin  agt.  Helmbold,  72  N.  T., 

437.) 

13.  Also  fold,  that  there  having  been 
no  agreement  for  the  compensa- 
tion of  the  auctioneer,  the  sheriff 
had  no  right  to  allow  beyond  the 
two  and  one-half  per  cent  fixed  by 
statute  (1  R.  £,532,  sec.  23).  (Id.) 


ATTORNEY. 

1.  Where,  under  section  65  of  the 
Code  of  l  ivil   Procedure,  notice 
to  appoint    another    attorney    is 
served  upon  a  party,  whose  attor- 
ney has  died,  all  proceedings  are 
stayed  for  thirty  days,  and  a  mo- 
tion  to  dismiss  an  appeal  lor  a 
failure    to  appoint    an  attorney, 
made  within   that   time,  is   pre- 
mature.    Where  there  is  more  than 
one  party,  both  must  be  notified. 
(Htckox  agt.  Weaver,  15  Hun,  375.) 

2.  Semble,  that,  under  section  1302 
of  the  Code  of  Civil  Procedure, 
the  respondent  may  proceed    in 
the  same  manner  as  it  is  therein 
provided  that  the  appellant  may. 
(Id.) 

3.  In  an  action  for  negligence,  one  of 
plaintiff's  attorneys  was  called  as  a 
witness  in  his  behalf,  and  gave  ma- 
terial testimony.     Upon  cross-ex- 
amination   he   testified    that    his 
compensation  depended  in  some 
degree  upon  the  result  of  the  ac- 
tion.     He  was  then   asked   "to 
what  extent? "  This  was  objected 
to  and  objection  sustained : 

Held,  no  error.  (King  agt.  N.  T. 
C.  and  H.  R.  R.  R.  Co.,  72  N.  Y., 
608.) 

4.  In  action  for  services,  defense  that 
action  of  plaintiff  was  simply  as 
friend,  and  in  mutual  interchange 
of  friendly  services,  is  proper.  (See 
Young  agt.  Hunt,  72  N.  F.,  (504.) 

5.  When  action  against,  for  miscon- 
duct, cannot   be   sustained.     (<S^ 
Jaquitts agt.  Hagner,  72  N.  Y.,  605.) 


ATTORNEY'S  FEES. 

See  REFERENCE. 

Perry  agt.  Rollins,  ante,  242. 


ATTORNEY  AND  CLIENT. 

1.  To  authorize  an  action  under  2 
Revised  Statutes,  287,  section  68, 
giving  an  action  against  an  attor- 
ney,  counselor    or    solicitor,  for 
any  deceit,  with  intent  to  deceive 
the  court,  or  a  party,  it  is  not 
necessary  that  the  acts  of  the  at- 
torney should  be  such  as  to  con- 
stitute a  common  law  or  statutory 
cheat.    (Loof  agt.  Lawton,  14:  Hun, 
588.) 

2.  An  attorney  who  knowingly  mis- 
leads the  court  or  a  party  is  guilty 
of  a  criminal  deceit  under    the 
statute.     (Id.) 

3.  An  attorney  who  advises  igno- 
rant adult  owners  of  land  that 
they  are  not  competent  to  convey 
it,  and  thereby  induces  them  to 
employ  him  to  institute  a  suit  in 
partition,  and  incur  the  expenses 
thereof,  for  the  purpose  of  affect- 
ing a  sale  of  the  lands,  misleads 
and    deceives    them    within    the 
meaning  of  the  statute.     (Id.*, 

4.  The  defendants,  a  firm  of  attor- 
neys, being  engaged  in  preparing 
for  trial  a  case  which  involved  the 
settlement  of  an  extended  partner- 
ship, employed  the  plaintiff  to  ex- 
amine the   partnership  books;   it 
being  necessary  to  do  this  in  order 
to  prepare  the  case  for  trial.   Upon 
the  trial  of  an  action  brought  by 
him  against  the  firm,  to  recover 
the  value  of  his  services,  the  de- 
fendants requested   the  court  to 
charge  that  if  the  defendants  em- 
ployed  the   plaintiff    to   perform 
the  services  under  authority  from 
their  client,  and  the  plaintiff  had 
knowledge  that  the  employment 
was    for    their    client,   then    the 
plaintiff  could  not  recover: 

Held,  that  the  court  should  have 


558 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


granted  the  request,  and  erred  in 
refusing  so  to  charge  (Covell  agt. 
Hart,  14  Hun,  252.) 

5.  Every  communication  made   to 
an  attorney  or  counselor  by  a  cli- 
ent,  for  the  purpose  of  getting 
advice  as  to  the  law  applicable  to 
the  facts  so  stated,  is  privileged. 
(Bacon  agt.  Frisbie,  15  Hun,  26.) 

6.  A  party  having  a  cause  of  action, 
in  its  nature  not  assignable,  can- 
not, by  any  agreement  before  judg- 
ment or  a  verdict  thereon,  give 
his  attorney  any  interest  therein. 
(Coughlin  agt.  N.  T.  C.  and  H.  R. 
B.  R.  Co.,  71  2f.  T.,  444.) 

7.  A  settlement  between  the  parties 
and  a  release    of  such  a  cause 
of  action  is  a  bar  to  an  action 
commenced  thereon,  although  by 
agreement  between  the  plaintiff 
and  his  attorney  at  the  commence- 
ment of  the  action  the  latter  was 
to  receive  a  share  of  any  recovery 
therein   for  his  services,  and  al- 
though the  defendant  had  notice 
of  the  agreement  the  defendant 
is  not  bound  to  care  for  the  inter- 
ests of  the  attorney ;  nor  will  the 
court  intervene  and  allow  the  ac- 
tion to  be  prosecuted  for  the  sole 
purpose  of  enabling  the  attorney 
to  reap  the  benefits  of  the  agree- 
ment.    (Id.) 

8.  The  provisions  of  the  Code  (sec. 
303)  abolishing  statutes  and  rules 
in  relation  to  attorneys'  fees,  and 
leaving  their  compensation  to  be 
fixed  by  agreement  between  them 
and  their  clients,  has  not  abro- 
gated the  provisions  of  the  Re- 
vised Statutes  (2  R.  8.,  288,  sees. 
71,  72)  prohibiting  attorneys  from 
buying  claims  for  prosecution,  or 
from   advancing   or  agreeing   to 
advance  moneys,  &c. ,  to  any  per- 
son as  an  inducement  to,  or  a  con- 
sideration for,  the  placing  in  his 
hands  of  a  claim  for  collection. 
(Id.) 

9.  An  attorney  may  stipulate  with 
his  client  for  any  agreed  compen- 


sation, and  may  make  it  absolute 
or  contingent,  but  he  cannot  ad- 
vance or  agree  to  advance  the 
money  needed  to  cany  on  a  pros- 
ecution as  an  inducement  to  the 
placing  of  a  claim  in  his  hands 
for  prosecution.  (Id.) 

10.  Accordingly,    held,  where  one 
having  a  claim  against  a  railroad 
corporation  for  damages  resulting 
from  negligence  accepted  the  pro- 
position of    attorneys  that  they 
would  take  the  claim  for  collec- 
tion, pay  all  expenses  attending 
its  prosecution  and  divide  the  re- 
covery, and  where  after  service 
of  summons,   defendant,  having 
notice  that  the  attorneys  had  an 
interest  in  the  cause  of  action,  set- 
tled with  plaintiff  and  obtained  a 
release,  that  the  release  was  a  bar 
to  the  action;  and  that  the  attor- 
neys could  not  prosecute  it,  to 
give  them  the  benefit  of  the  agree- 
ment.    (Id.) 

11.  It  seems,  that  when  a  cause  of 
action  is  in  its  nature  assignable, 
the  owner  may  assign  to,  or  by 
agreement  create  legal  and  equi- 
table interests  therein  in  favor  of 
his  attorney,  which  the  opposite 
party  having  notice  thereof  must 
respect.     (Id.) 


AWARD. 

1.  An  award  of  arbitrators  should 
not  be  set  aside  where  the  plain- 
tiffs, with  full  knowledge  of  the 
situation  and  of  the  action  of  the 
arbitrators,  accepted  the  fruits  of, 
and  executed,  the  award.  (De  Cas- 
tro agt.  Brett,  ante,  484.) 

2.  The  supreme  court  has  no  general 
supervisory  power  over  awards  of 
arbitrators,  and  where  the  arbitra- 
tors keep  within  their  jurisdiction 
their  awards,   in  the   absence  of 
corruption  or  misconduct,  will  not 
be  set  aside  for  error  of  judgment 
either  in  law  or  in  fact.     (Id.) 

3.  Awards  may  be  set  aside  for  a 
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palpable  mistake  of  fact  in  the 
nature  of  a  clerical  error,  such  as 
a  miscalculation  of  figures,  or  for 
an  error  of  law  appearing  on  the 
face  of  the  award,  i.  e.,  where  it 
appears  that  the  arbitrators  in- 
tended to  decide  according  to  law, 
but  through  mistake  as  to  the  law 
did  not.  (Id.) 

4.  The    party  alleging  error,  in  or- 
der to  sustain  his  action,  must  be 
able  to  show,  from  the  award  it- 
self, that  but  for  the  mistake  the 
award  would  have  beeudifferent. 
(Id.) 

5.  Although    the    arbitrators    may 
have  misunderstood  the  effect  of 
their  award,  yet  where  the  evi- 
dence does  not  justify  the  conclu- 
sion that  they  were  actuated  by 
any  other  purpose  than  that  of 
doing  justice  bet  ween  the  parlies, 
or  that  they  were  guilty  of  corrup- 
tion or  misconduct  in  making  the 
award,  the  award  will  not  be  va- 
cated.   (Id.) 

6.  Where  a  submission  is  full  and 
general  of  all  matters  in  question 
between  the  parties,  and  the  in- 
tent appears  to  have  every  thing 
decided  if  any  thing  is,  a  decision 
of  all  matters  submitted  will  be 
imperatively  required  to  validate 
the  award,  and  an  award  deter- 
mining a  part  only,  is  void.   (Jones 
agt.  Welwood,  71  N.  T.,  208.) 

7.  The  omission  to  insert  in  the  sub- 
mission, in  express  terms,  an  "  ita 
quoad"  clause,  does  not  make  a 
partial  award  valid.     (Id.) 

8.  In  cases  of  doubt,  the  presump- 
tion is  in  favor  of  an  intention 
that  all  matters  should  be  decided. 
(Id.) 

9.  The  parties  to  an  arbitration  have 
the  right  to  submit  only  a  portion 
of  the  subjects  involved,  and  an 
award   will   not  be  set  aside  for 
not  including  matters  not  brought 
to  the  attention  of  the  arbitrators. 
(Id.) 


10.  It  seemx,  however,  that  a  partial 
award  in  any  case  will  only  be 
sustained  when  the  matters  omit- 
ted are  not  necessarily  dependent 
upon  and  connected  with  the 
other  points.  (Id.) 


BAIL. 

1.  A  person  arrested  on  a  warrant 
issued  on  an  indictment  found  in 
any  court  of  criminal  jurisdiction 
may  be  let  to  bail  under  section 
56  of    2   Revised    Statutes,    728, 
by  any  justice  of    the  supreme 
court  of  this  state,    provided  it 
shall  appear  that  the  court  hav- 
ing   cognizance    of    the    offense 
and  jurisdiction  to  try  the  same 
is  not  sitting  at  the  time  the  appli- 
cation for  bail  is  made.     (People  * 
agt.  Clews,  14  Hun,  90.) 

2.  Where  a  plaintiff  unites  in  his 
complaint  two  causes  of  action, 
one  of  which  is  bailable  and  the 
other  not,  he  waives  his  right  to 
bail  as  to  both,  and  an  order  of 
arrest  cannot  be  sustained.  (Madge 
agt.  Puig,  impleaded,  etc.,  71  N.  Y., 
608.) 

BANK. 

1.  Knowledge  by   one  officer  of  a 
bank    that  .such    representations 
were  false  binds  the  bank,  though 
such  officer  represents  to  the  bank 
that  such  representations  are  true. 
(Gould  agt.Cayuga  County  Nation- 
al Bank,  ante,  505.) 

2.  On  the  facts  stated :  Held,  that  the 
officers  of  the  bank  had  the  means 
of  ascertaining  whether  plaintiff's 
bonds  had   been   replaced.      The 
vault  was  under  their  control,  and 
it  was  the  proper  place  to  deposit 
the  bonds  if  they  had  been  re- 
turned.    (Id. ) 

3.  That  S. ,  having  told  the  president 
and  other  officers  that  he  had  re- 
turned the  bonds,  and  such  state- 
ment being  false,  does  not  excuse 
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the  bank  from  liability  on  a  claim 
of  an  outside  party.     (Id.) 

4.  The  bank  cannot  escape  the  con- 
sequences of  a  false  representation 
made  to  a  person  dealing  with  it, 
and  who,  by  relying  on  it  is  in- 
jured, by  proving  that  its  officers, 
or  some  of  them,  were  told-  the 
falsehood  by  some  other  agent  or 
officer  of  the  corporation.     (Id.) 

5.  The  party  has  the  right  to  rely 
upon  the  representation  as  being 
matter  within  the  personal  know- 
ledge of    the  person  making  it, 
unless  the  source  from  which  the 
information  was  obtained  was  dis- 
closed to  him  before  he  entered 
into  the  contract.     (Id.) 

6.  Plaintiff  had  the  right  to  assume 
that  the  person  making   the  rep- 
resentation as  to  the  return  of  his 
bonds  had  personal  knowledge  of 
the  fact;    and  especially  had  he 
the  right  to  assume  they  were  not 
making  it  upon  the  faith  alone 
of  the  cashier,   S.     It  cannot  be 
doubted  but  that  the  representa- 
tions influenced  plaintiff.     (Id.) 


BANKRUPTCY. 

1.  On  the  21st  of  December,  1867, 
one  Latorre  was  arrested  by  the 
sheriff  on  a  warrant  issued  under 
the  non-imprisonment  act  of  1831. 
On  December  81st,  proceedings 
in  bankruptcy  were  instituted 
against  Latorre;  on  January  llth, 
1868,  he  was  declared  a  bankrupt, 
and  on  February  4th  of  that  'year 
all  his  estate  was  transferred  to 
an  assignee  in  bankruptcy.  In 
an  action  against  the  sheriff  to 
recover  damages  for  an  escape  of 
the  prisoner,  which  occurred  in 
June,  1808,  held,  that  the  pending 
proceedings  under  the  non-impris- 
onment act  were,  so  far  as  the 
assignment  or  the  discharge  of 
Latorre  from  impris.onme.nt  was 
concerned,  legally  superseded  by 
the  adjudication  in  bankruptcy 
and  the  proceedings  subsequent 


thereto;  that  even  though  he  had 
not  availed  himself  of  the  dis- 
charge to  which  he  was  entitled, 
but  remained  in  custody  at  the 
time  of  the  escape,  that  plaintiff 
was  not  entitled  to  recover  dam- 
ages therefor.  (Maas  agt.  O'Brien, 
14  Hun,  95.) 

2.  Void  warrant,  queer e,  whether,  in 
an  action  for  an  escape,  the  sheriff 
could  insist  that  the  warrant  upon 
which  the  prisoner  was  committed 
was  void,  because  issued  before 
any  action  had  been  commenced 
against  him.     (Id.) 

3.  A  debtor  who  is  discharged  in 
composition    proceedings,     insti- 
tuted   under    the    United    States 
bankrupt  act,  is  not  thereby  re- 
lieved from  a  previous  debt  fraud- 
ulently   contracted.     (Libbey   agt. 
Strasburger,  14  Hun,  120;) 

4.  Section  1268  of  the  Code  of  Civil 
Procedure,  authorizing  the  court, 
at  any  time  after  two  years  have 
elapsed  since  a  bankrupt  was  dis- 
charged from  his  debts,  to  direct 
that  any  judgment  entered  against 
him  be  discharged  of  record,  ap- 
plies to  judgments  entered  against 
him  in  favor  of  the  people.     (Mat- 
ter of  Brandreth,  14  Hun,  585.) 

5.  A  discharge  in  bankruptcy  of  a 
judgment  debtor  pending  an  ap- 
peal from  the  judgment,  does  not 
release  the  sureties  to  an  under- 
taking, in  the  form  required  to 
stay  execution,  given  upon  the 
appeal.     (Knapp  agt.   Anderson, 
71  N.  T.,  466.) 

6.  It  seems,  that  such  an  undertaking 
is  not  included  in  the  provision 
of  the  bankrupt  act  (sec.  33,  V.  8. 
R.  8.,  sec.  5118),  declaring  that  no 
discharge  granted  under  the  act 
shall  release  one  liable  with  the 
bankrupt  for  the  same  debt,  as 
surety  or  otherwise ;  this  only  ap- 
plies to  sureties  liable    for    the 
debts  of    the  bankrupt  existing 
before,  and  which  would  be  dis- 
charged by  the  bankrupt  proceed- 
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ings,  while  the  sureties  to  the 
undertaking  do  not  become  liable 
for  the  debt  of  their  principal,  and 
it  does  not  become  a  debt  until 
the  happening  of  the  contingency 
— i.  e.,  the  affirmance  of  the  judg- 
ment or  dismissal  of  the  appeal. 
(Id.) 

7.  Where  a  bankrupt,  subsequent  to 
his  discharge  in  bankruptcy,  con- 
fesses judgment  upon  an  old  debt, 
the  debt  is  a  good  consideration 
for  the  judgment,  and  the  latter 
is  not  affected  by  the  discharge. 
(Dewey  agt.  Moyer,  72  N.  T.,  70.) 

8.  Where,  prior  to  his  discharge,  the 
bankrupt  placed  property  belong- 
ing to  him  in  the  hands  of  another 
to  be  held  for  his  benefit,  and  to 
be  restored  after  his  discharge,  or 
where  he  disposed  of  his  property, 
with  intent  to  defraud  his  credit- 
ors, to  one  cognizant  of  the  fraud- 
ulent intent,  an  action  is  maintain- 
able, by  the  holder  of  the  judg- 
ment by  confession,  after  return 
of  execution  thereon  unsatisfied, 
to  procure  satisfaction  thereof  out 
of  the   property    so  transferred. 
(Id.) 

y.  Such  a  trust  is  .void  by  statute  (1 
R.  S.,  136,  sec.  1),  both  as  to  exist- 
ing and  subsequent  creditors,  and 
such  a  fraudulent  transfer  is  also 
void,  the  transferee  becoming  a 
trustee  exmaleficio  for  both  classes 
of  creditors.  (Id.) 

10.  In  such  an  action  the  fraudulent 
transferee  pleaded  the  discharge, 
but  did  not  set  up  as  a  defense  the 
assignment  and  consequent  vest- 
ing of  title  to  the  property  sought 
to  be  reached  in  the  assignee  in 
bankruptcy;  nor  was  the  defense 
relied  upon  on  the  trial: 

Held,  that  it  could  not  be  made 
available  upon  appeal.    (Id) 

11.  It  seems  that  if  an  assignee  in 
bankruptcy  refuse  or  neglect  to 
sue  for  or  reclaim  property  fraud- 
ulently transferred  by  the  bank- 
rupt, the  creditors  may  commence 
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an  action  to  reach  the  property, 
making  the  assignee,  the  debtors, 
and  his  transferees  parties  defend- 
ant ;  and  in  such  action  the  prop- 
erty will  be  administered  directly 
for  the  creditors.  (Id.) 

12.  It  seems,  also,  that  when  the  as- 
signee has   been    discharged,    or 
where  the  plaintiffs  in  such  action 
represent  all  the  debts  which  the 
bankrupt  owed  at  the  time  the 
assignee  was  appointed,  his  ab- 
sence, as  a  party,  will  be  disre- 
garded.   (Id.) 

13.  So,  also,  when  the  assignee  has 
lost  the  right  to  sue  by  not  bring- 
ing an  action  within  two  years,  as 
limited  by  the  bankrupt  law  (sec.  2), 
the  creditors  may  bring  an  action 
in  their  own  names.     (Id.) 

14.  A  state  court  has  jurisdiction  of 
an  action  by  an  assignee  in  bank- 

.  ruptcy  to  recover  a  debt  due  the 
bankrupt.  (Kidder  agt.  Horrobin, 
12N.Y.,  159.) 

15.  The  amendment  of  1874  to  sec- 
tion first  of    the    bankrupt  act, 
providing  that  the  court  having 
charge   of  the  estate  of  a  bank- 
rupt, may  direct  that  any  of  his 
legal  assets  or  debts,  not  exceed- 
ing $500,  be  collected  in  the  courts 
of   the  state,    did   not    have   the 
effect  to  confer  or  take  away  juris- 
diction of  the  state  court,  but  sim- 
ply to  allow  the  federal  courts  to 
decline  to  entertain  actions  at  com- 
mon law  in  which  the  assignee  is 
a  party,  where  the  debt  demanded 
is  less  than  the  amount  which  de- 
termines the  jurisdiction  of  these 
courts  in  other  cases.     (Id.) 

16.  A  suit  by  an  assignee  in  bank- 
ruptcy, to  collect  a  debt  due  the 
bankrupt,  is  not  a  matter  of  pro- 
ceeding in  bankruptcy  within  the 
meaning  of   section    711    of  the 
United    States  Revised    Statutes, 
declaring  the  jurisdiction  of  the 
slate  courts  to  be  exclusive  in  the 
cases  specified.    (Id.) 
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17.  The  declarations  of  a  bankrupt, 
made  before  the  bankruptcy,  are 
admissible  as  evidence  against  his 
assignee  in  bankruptcy  to  estab- 
lish or  support  a  claim  against  the 
estate  of  the  bankrupt.  ( Von  Sachs 
&gt.Kretz,  72N.Y,  548.) 

18.  The  statute  of  limitations  does 
not  run  after  an  adjudication  in 
bankruptcy  against  the  claim  of  a 
creditor  of  the  bankrupt,  which 
was  not  barred  by  the  statute  at 
that  time.    (Id.) 

An  assignee  in  bankruptcy  may 
bring  an  action  to  disaffirm  and 
avoid  a  transfer  by  the  bankrupt 
in  fraud  of  the  rights  of  creditors. 
(See  tiouthard  agt.  Benner,  72  N.  Y., 
424.) 

BILL  OF  SALE. 

1.  A  written  bill  of  sale  "  of  twenty- 
three  casks  of  wine "  imports  a^ 
sale  of  the  casks  as  well  as  of  the 
wine,  unless  the  contrary  express- 
ly appears,  and  parol  evidence  is 
inadmissible  to  show  that  it  was 
agreed  at  the  time  of  the  sale  that 
the  vendee  should  return  the 
casks.  (Caulkins  agt.  Hellman, 
14  Hun,  330,) 

BONA  FIDE  HOLDER. 

1.  Where  the  plaintiff    receives  a 
note  from  the  payee  in  payment 
of  a  precedent  debt,  but  surren- 
ders no  security  or  evidence  of  in- 
debtedness    and    parts  with    no. 
value,  he  is  not  a  bona  fide  holder 
for  value,  and    the  note  in  his 
hands  is  subject  to  all  defenses, 
legal  and  equitable,  which  existed 
against  it  in  the  hands  of    the 
original  payee.  (Turner  &gi.  Tread- 
way,  ante,  28.) 

2.  The  spirit  and  purpose  of  all  the 
decisions    lead   to    the  establish- 
ment of  the  general  principle  that 
a  bona  fide  holder  of   negotiable 
paper  fraudulently  obtained*  or 
diverted,  is  one  who  receives  it 
before    maturity  without    notice 


and  parts  with  value  for  it. 
(Phwnix  Insurance  Company  agt. 
Church,  ante,  29.) 

3.  Receiving  a  diverted  note  upon 
surrendering  a  past  due  check  of 
the  party  from  whom  it  is  received 
is  not  a  parting  with  value  within 
the   rule,   because  the    check  is 
merely  evidence  of  a  debt  which 
still  remained  collectible.       The 
reason  stated.     (Id.) 

4.  Where  a  plaintiff  receives  from 
the  payee  or  holder  thereof  a  di- 
verted note  in  payment  of  a  pre- 
cedent debt  and  in  consideration 
thereof  alters  his  position  by  sur- 
rendering   some  security  or   evi- 
dence of  indebtedness,  he  becomes 
a  bona  fide  holder  for  value  of  the 
note  received   so  as  to  shut  out 
defenses  thereto  which  otherwise 
might  have  been  made.     The  rea- 
sons stated.     So  held,  upon  a  re- 
argument  of  the  appeal  herein  and 
the  present  decision,  in  effect,  re- 
verses that  previously  rendered  in 
the  same  case,  reported,  ante,  page 
29.     (Phoenix  Insurance  Company 
agt.  Church,  ante,  493.) 

5.  One  Kelly  sold  a  horse  to  defend- 
ant for  one  hundred  dollars,  war- 
ranting it  to  be  sound ;  fifty  dol- 
lars were  paid  in  cash  and  fifty 
dollars    in    a    note,    which    was 
drawn  by  the  plaintiff,  who  knew 
of  the  sale  and  warranty,  which 
note  was  immediately  afterwards 
transferred  to  him  by  Kelly,  in 
payment  of  a  pre-existing  debt, 
defendant  saying  that  it  was  all 
right.      In    an    action    upon  the 
note,  defendant  set  up  a  breach 
of  warranty : 

Held,  1,  that  as  plaintiff  was  not 
a  bona  fide  holder  for  value,  the 
defendant  was  entitled  to  set  up 
this  defense,  although  he  had  not 
returned  the  horse.  2.  That  de- 
fendant was  not  estopped  by  his 
statement,  as  plaintiff  had  parted 
with  nothing  of  value  in  reliance 
upon  it,  and  as  he  had  knowledge 
of  all  the  facts.  (Buhrman  agt. 
Baylis,  14  Hun,  608.) 
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BURDEN  OF  PROOF. 

1.  As  a  general  rule,  when  the  right 
of  an  attorney  to  use  the  name  of 
a  plaintiff  is  questioned  by  the  op- 
posite party,  if  the  attorney  be  a 
reputable  member  of  the  bar,  the 
court  will  not,  unless  the  action 
be  one  for  the  recovery  of  land, 
require  proof  of  the  authority  to 
be  produced ;  but  the  right  01  the 
court  to  require  its  production  in 
all  cases  is  undoubted,  and  it  will 
be  exercised  when,   in  its  judg- 
ment, the  ends  of  justice  demand 
it.      (Stewart  agt.   Stewart,   ante, 
256.) 

2.  Where  an  attorney  has  instituted 
a  suit  in  which  the  name  of  a  party 
appears  as  one  of  the  plaintiffs, 
and  his  right  so  to  do  is  challenged 
by  the  party  whose  name  is  used, 
he  (the  attorney)  must  affirmative- 
ly   establish    such    right.      The 
burden  of  proof  rests  upon  the 
attorney.     (Id.) 

Burden  of,  showing  that  bona  fide 

Eurchaser  for  value,  before  dis- 
onor  of  check, -had  notice  of  de- 
fect, is  upon  party  seeking  to  im 
peach  it.    (See  Cowing  agt.  Altman, 
71  N.  T.,  435.) 

Where  in  action  to  restrain  interfer- 
ence with  an  easement  defendant 
claims  that  plaintiff,  by  erections 
on  his  own  lands,  has  destroyed 
the  easement  in  whole  or  in  part, 
or  that  the  proposed  interference 
is  harmless,  the  burden  is  upon 
him  to  establish  it.  (See  Latlimer 
agt.  Lwrmore,  72  N,  Y.,  174.) 

When  leave  of  court  to  bring  action 
is  required,  it  is  for  the  plaintiff 
to  prove  authority  to  sue  in  order 
to  maintain  action.  (See  Scofield 
agt.  Voucher,  72  N.  T.,  491.) 


CAUSE   OF  ACTION. 

1.  An  action  on  the  case  may  be 
maintained  to  recover  damages 
for  wrongfully,  maliciously  and 


without  reasonable  or  probable 
cause,  filing  a  notice  of  lis  pen- 
dens,  whereby  the  plaintiff  was 
prevented  from  selling  her  prop- 
erty. (Smith  agt.  Smith,  ante,  816.) 

2.  The  general  rule  in  equity  plead- 
ing is,   that  a  bill  may  be   filed 
against  several  persons  relative  to 
matters  of  the  same  nature  form- 
ing a  connected  series  of  acts,  all 
intended  to  defraud  and    injure 
the  plaintiffs*  and  in  which    all 
the  defendants  were,  more- or  less, 
concerned,  though  not  guilty,  in 
each  act.  (Garner  agt.  Thorn,  ante, 
452.) 

3.  The  Code  has  not  essentially  al- 
tered the  rules  of  equity  plead- 
ing as  it  regards  multifariousness. 
(Id.) 

4.  The  language  of  section  484  of 
the  Code  of  Civil  Procedure  seems 
to  be  intended  to  apply  to  equita- 
ble actions  which  frequently  em- 
brace complicated  acts  and  trans- 
actions relating   to  the    subject- 
matter  of    the    action    which   it 
would  be  desirable  to  settle  in  a 
single  controversy,  and  should  not 
interfere  with  settled  doctrines  of 
equitable    procedure,    pleadings, 
parties  and  remedies.     (Id.) 

5.  In  the  case  of  the  maladminis- 
tration of  an  estate,  where  an  ac- 
tion is  brought  for  the  purpose  of 
securing  and  protecting  a  trust, 
the  complaint,  after  stating    the 
facts  necessary  to  show  the  origin 
and  history  of  the  trust,  sets  forth 
the    legal   rights  of  the  plaitiffs 
and  the  liabilities  of  the  different 
defendants  in  respect  to  the  trust 
fund  and  acts  and  malfeasance  of 
the  defendant  T. ,  as  trustee,  and 
that  he  is  chiefly  concerned  to  pro- 
mote the  interest  of  G.  &  Co.,  in- 
stead of  that  of  the  trust,  and  it 
concludes  with  a  prayer  for  relief 
in  various  forms  adapted  to  the 
liability  set  forth  in  the  complaint : 

Held,  that  the  preservation  and 
restoration  of  the  trust  fund  in  its 
entirety  is  the  subject-matter,  "  the 


5G4 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


cause  of  action,"  in  a  suit  brought 
for  that  purpose,  no  matter  how 
many  acts  of  mismanagement  are 
alleged,  nor  how  many  parties, 
strangers  to  each  other,  are  in- 
volved in  the  possession,  or  claim 
vhe  different  parts  of  the  estate. 

Held,  also,  that  although  it  ap- 
'  pears  that  all  of  the  defendants 
were  not  jointly  concerned  in 
every  act  of  wrong,  there  are  a 
series  of  acts  on  the  part  of  the 
persons  concerned  in  its  manage- 
ment, and  produced  by  the  same 
fraudulent  intent,  which  contri- 
buted to  the  injury  of  the  plain- 
tiffs. The  several  matters  charged 
are  not  so  distinct  and  uncon- 
nected as  to  render  the  joining  of 
them  in  one  complaint  a  ground 
of  demurrer.  (Id.) 

6.  The  issues  presented  in  the  com 
plaint  are  not  such  as  are  required 
to  be  separately  tried  by  a  court 
of  equity;  and  although  the  reliefs 
growing  out  of  the  bill  and  prayed 
for  in  respect  to  the  several  de- 
fendants are  according  to  their  re- 
spective liabilities,  it  is  still  but 
one  subject-matter  of  action.  (Id.) 

7.  A  prayer  for  judgment  is  not  de- 
murrable.    (Id.) 

8.  A  party  is  not  liable  for  the  con- 
sequences of  an  act  done  upon  his 
own  land,    lawful   in  itself  and 
which  does  not  infringe  upon  any 
lawful  rights  of  another,  simply 
because  he  was  influenced  in  the 
doing  of  it  by  wrong  and  mali- 
cious motive;  the  courts  will  not 
inquire  into  the  motives  actuating 
a  person  in  the  enforcement  of  a 
legal  right.     (Phelps  agt.  Nowlen, 
72  N.  T.,  39.) 

9  Upon  defendant's  land  was  a 
spring,  which  was  surrounded  by 
an  embankment,  the  effect  of 
which  was  to  raise  the  water  in  a 
well  upon  plaintiff's  land.  De- 
fendant, not  for  his  own  benefit, 
but  simply  with  intent  to  divert 
the  water  from  plaintiff's  well, 
dug  a  ditch  through  the  embank- 


ment, thus  restoring  the  water  to 
its  natural  course;  the  effect  of 
which  was  to  lower  the  water  in 
the  well  to  plaintiff's  injury. 
In  an  action  for  damages  and  to 
restrain  the  diversion  of  the 
water;  held,  that  the  action  was 
not  maintainable.  (Id.) 

10.  Defendant,  while  engaged  as  con- 
tractor in  erecting  a  building  for 
plaintiff,  obstructed  the  adjoining 
street  with  building  material  and 
rribbish,  and  negligently  left  the 
obstructions    at    night     without 
guards  or  lights;  in  consequence 
one  McN.  in  passing  through  the 
street    was    injured.      The    ordi- 
nances of  the  city  in  force  when 
defendant's  contract   was   made, 
prohibited    the    placing    of    any 
building  materials  upon  the  streets 
without  permission  of  the  proper 
officers;    they    also    required    all 
such  obstructions  to  be  inclosed 
with  suitable  barriers,  and  to  have 
lights    at    each   end    during   the 
night.     Defendant  had  been  noti- 
fied by  the  city,  before  the  acci- 
dent, to  remove  the  obstructions. 
McN.  brought  an  action  against 
the  city  to  recover  for  the  injury. 
Of  this  action  defendant  had  no- 
tice, and,  also,  that  he  would  be 
held  liable.      McN.    recovered  a 
judgment.     In  an  action  to  recov- 
er over  the  amount  of  such  j  adg- 
ment,   held,   that   defendant  was 
liable ;  that  such  liability  was  not 
affected  by  the  fact  that  the  build- 
ing was  being  erected  for  plaintiff 
and  on  its  land.    (City  of  KocJiester 
agt.  Montgomery,  72  N.  T.,  66.) 

11.  Where,  prior  to  his  discharge,  the 
bankrupt  placed  property  belong- 
ing to  him  in  the  hands  of  another 
to  be  held  for  his  benefit,  and  to 
be  restored  after  his  discharge,  or 
where  he  disposed  of  his  property, 
with  intent  to  defraud  his  credit- 
ors, to  one  cognizant  of  the  fraud- 
ulent intent,  an  action  is  maintain- 
able by  the  holder  of  the  judgment 
by  confession,  after  return  of  exe- 
cution thereon  unsatisfied,  to  pro- 
cure satisfaction  thereof  out  of  the 
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property  so  transferred.     (Dewey 
agt.  Moyer,  i2  N.  Y.,  70.) 

12.  Where  money  has  been  paid  upon 
an  erroneous  judgment  or  decree 
of  a  surrogate,  which,  after  the 
payment  has  been  reversed,  the 
party  paying  may,  after  demand 
and  refusal,  maintain  an  action  to 
recover  it  back.  It  is  not  neces- 
sary to  the  right  of  action  that 
payment  should  have  been  coerced 
by  execution.  (ScJwky  agt.  Halsey, 
72  N.  Y.,  578.) 

Action  cannot  be  maintained  against 
seller  of  usurious  note  transferred 
without  indorsement  or  represen- 
tation as  to  legality,  and  without 
knowledge  by  him  of  usury,  on 
ground  of  failure  of  consideration. 
( See  Littauer  agt.  Goldman,  72  N. 
Y.,  506.) 

CERTIORARI. 

1.  Upon  a  common-law  certiorari, 
the  court  will  examine  the  evi- 
dence, to  see  if  there  is  any  com- 
petent proof  to  justify  the  adju- 
dication made.  (People  ex  rel.  Ban- 
croft agt.  Wygant,  14  Hun,  546.) 

Supreme  court  may,  in  its  dis- 
cretion, allow  a  writ  of  certiora/ri, 
even  in  cases  where  there  is  a 
remedy  by  appeal.  (See  People  ex 
rel.  Lowenbein  agt.  Donohue,  15 
Hun,  418.) 

2.  On  a  common-law  certiorari  to 
review  the   judicial  action  of  a 
board  of  commissioners  or  an  in- 
ferior officer,  the  court  is  not  con- 
fined to  the  mere  question  of  ju- 
risdiction, but  will   look  into  the 
proceedings,  and  if  the  adjudica- 
tion made  is  unsupported  by  any 
evidence,    it    will     be    reversed. 
(People  ex  rel.  Clapp  agt.  Board  of 
Police,  nN.  F.,415.) 


CHALLENGE  OF  JURORS. 

1.  Where  one  called  as  a  juror  upon 
a  criminal  trial,  on  challenge  for 


principal  cause,  testifies  that  he 
has  formed  and  expressed  an 
opinion,  but  that  he  believes  he 
can  render  an  impartial  verdict 
according  to  the  evidence  un- 
biased and  uninfluenced  by  the 
previously  formed  opinion,  he  is 
competent  as  a  juror  under  the 
act  in  relation  to  challenges  of 
jurors  (Chap.  475,  Laws  of  1872; 
chap.  427,  Laws  of  1873).  (PMps 
agt.  People,  72  N.  Y.,  335.) 


CHARTER-PARTY 

1.  Where  a  vessel,  by  the  terms  of 
the  charter,  was  to  proceed  first  to 
8.  M. ,  then  to  S.  and  lastly  to  C. , 
the  omission    to. go  to  S.  before 
proceeding  to  C.  was  a  deviation 
from  the  contract  for  which  the 
defendants  would  be  liable  to  re- 
spond   to  the    plaintiffs  in  case 
damage  resulted  therefrom.     (De 
Castro  agt.  Brett,  ante,  484.) 

2.  Such  deviation  could,  however, 
be  excused  by  defendants  show- 
ing that  it  was   the   result  of  a 
stress  of  weather,    or  of  causes 
over  which  they  had  no  control, 
and  was  not  the  result  of  care- 
lessness, or  neglect  or  want  of  skill 
on  the  part  of  the  captain  of  the 
vessel.    (Id.) 

3.  The  burden  of  proof,  in  making 
out  such  excuse,  is  upon  the  de- 
fendants.    (Id.) 


CHATTEL  MORTGAGE 

1.  September  25th,  1875,  one  Gilbert 
executed  a  chattel  mortgage  to 
the  plaintiff  upon  all  the  goods 
then  in  and  which  he  should 
thereafter  bring  into  his  store  ;  it 
being  understood  and  agreed  that 
Gilbert  should  remain  in  posses- 
sion, and  sell  the  goods  as  though 
no  mortgage  had  been  given.  Th»; 
mortgage  was  duly  filed  in  the 
proper  town  clerkls  office.  Gilbert 
remained  in  possession  and  sold 
goods  until  .January  24th,  187G, 
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when  plaintiff — the  whole  mort- 
gage being  then  due— took  pos- 
session of  the  goods,  locked  up 
the  store  and  commenced  to  take 
an  inventory,  preparatory  to  sell- 
ing under  his  mortgage.  On  the 
27th  and  28th  of  January,  judg- 
ments were  recovered  against  Gil- 
bert, for  indebtedness  arising  prior 
to  January  24th,  and  the  goods 
were  levied  upon  under  execu- 
tions issued  thereon. 

Held,  that  the  mortgage  was 
void  as  to  all  who  were  creditors 
of  Gilbert  prior  to  January  24th, 
1878,  whether  they  had  then  recov- 
ered judgments  and  issued  execu- 
tions or  not ;  and  that,  as  to  them, 
it  was  not  rendered  valid  and  bind- 
ing by  the  act  of  the  plaintiff  in 
taking  possession  of  the  goods 
prior  to  the  recovery  of  the  judg- 
ments and  the  levies  thereunder. 
(Dutcher  agt.  Swartwood,  15  Hun, 
81.) 

2.  A  surety  for  a  lessee  has  an  in- 
interest  in  personal  property  mort- 
gaged to  the  landlord   to  secure 
the  rent,  and  may  call  upon  the 
latter  to  account,  and  hold  him 
responsible  therefor  where  he  has 
taken  possession  and  disposed  of 
it.     (Coe  agt.    Cassidy,  72  N.  Y., 
133.) 

3.  The    landlord    has    a    right,    as 
against  the  surety,  to  a  reason- 

.  able  time  in  which  to  sell  the 
property;  and  so  long  as  there 
is.no  unreasonable  or  unjustifiable 
delay  the  surety  cannot  complain. 
(Id.) 

4.  While  the  mortgagee  keeps  the 
property  he  is  bound  to  take  rea- 
sonable care  of  it;  and  any  rea- 
sonable expense  to  which  he  is 
subjected  in  the  exercise  of  such 
care  is  a  proper  charge  against  it. 
(Id.) 

5.  Where,  in  such  case,  the  landlord 
sold  the  mortgaged  property  at 
private  sale  to  the  surety,  held, 
that  the  latter  could  not  complain 
that  it  was  sold  for  less  than  its 
value.     (Id.) 


6.  Where,  at  the  time  of  the  execu- 
tion of  a  chattel  mortgage  upon  a 
stock  of  merchandise,  it  is  under' 
stood    and    agreed    between    the 
parties  that  the  mortgagor  may 
go  on  and  sell  the  stock  and  use 
the  proceeds,  generally,  in  his  bus- 
iness, and  the  agreement  is  carried 
out  by  permitted  sales,  the  trans- 
action  is   fraudulent    in    law  as 
against  the  creditors  of  the  mort- 
gagor.    (Southard  agt.  Benner,  72 
N.  Y.,  424.) 

7.  Such  an  agreement,   outside  of 
the  mortgage  and  proved  by  parol, 
is  equally  fatal  to  the  instrument, 
as  if  it  had  been  made  a  part  there- 
of; and  it  may  be  inferred  from 
the  fact  that  the  mortgagee  has 
permitted  sales  to  be  made  as  al- 
leged.    (Id.) 


CLAIM  AND  DELIVERY. 

1.  In  an  action  to  recover  possession 
of  personal  property,  alleged  in 
the  complaint  to  belong  to  plain- 
tiff, and  to  be  in  the  possession 
of,  and  wrongfully  detained  by, 
defendant,  the  answer  contained 
a  general  denial ;  and,  also,  alleged 
that  the  property  was  owned  by 
plaintiff,  and  by  her  pledged  as 
security  for  a  debt  to  defendant's 
wife,  and  that  it  was  in  the  pos- 
session of  the  latter  as  such 
pledgee : 

Held,  that  under  the  pleadings, 
defendant  was  not  entitled  to  give 
evidence  of  the  pledge  to  his  wife : 
that,  in  the  absence  of  any  allega- 
tion connecting  defendant  with 
the  title,  possession  or  interest  of 
his  wife,  the  special  matter  set  up 
in  the  answer  constituted  no  de- 
fense, as  plaintiff's  right  to  the 
property  under  the  alleged  pledge 
remained  perfect  against  all  the 

•  world  save  the  pledgee ;  and  that 
defendant  had  no  standing  under 
his  answer  to  try  the  question 
of  right  between  pledgor  and 
pledgee.  (Stowell  agt.  Otis,  7!  JV. 
Y.,  36.) 
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2.  Where,  in  an  action  to  recover 
possession  of  personal  property, 
plaintiff  claimed  a  special  interest, 
as  mortgagee,  defendants  being 
the  general  owners,  with  a  right 
to  redeem : 

Held,  that  the  proper  judgment 
in  favor  of  the  plaintiff  was  for  a 
return  of  the  property,  or  for  its 
value,  fixing  it  at  the  amount  of 
plaintiff's  interest,  i.  e ,  the  amount 
due  on  the  mortgage,  not  for  the 
full  value  of  the  property,  with 
damages  for  the  det en  t  ion.  (Allen 
agt,  Jadson,  71  If.  f.,  77.) 


CLAIM  OF  TITLE. 

1.  The  complaint  alleged  that  the 
defendant  entered  tipon  the  plain- 
tiff's close,  tore  away  and  de- 
stroyed his  watering  trough,  di- 
verted a  stream  of  water,  running 
therefrom,  from  its  natural  chan- 
nel, and  turned  it  upon  plaintiff's 
meadow.  The  answer  alleged  that 
there  was  a  highway  running 
through  plaintiff's  close  ;  that  de- 
fendant entered  as  overseer  of 
highways,  by  direction  of  the  com- 
missioner, and  repaired  the  high- 
way and  watering  trough,  and 
denied  that  he  diverted  the  stream 
from  its  natural  channel.  The 
referee  found  that  the  watering 
trough  was  on  the  side  of  a  high- 
way, and  that  defendant  was  over- 
seer, but  also  found  that  defend- 
ant wrongfully  diverted  the  stream 
from  its  natural  channel,  and  gave 
Judgment  for  plaintiff  for  one  dol- 
lar: 

Held,  that  the  plaintiff  did  not 
recover  upon  a  cause  of  action  in 
which  a  claim  of  title  to  real 
property  came  in  question,  within 
section  304  of  the  Code,  and  that 
defendant  was  entitled  to  costs. 
(Lear n  agt.  Currier,  15  Hun,  184.) 


CODE  OF  PROCEDURE. 

1.    Section    11  —  To    authorize   an 
appeal    to    this  court   in  a  case 


where  th^p  judgment  is  less  than 
$500,  there  must  be  an  order  of 
general  term,  as  prescribed  by  the 
act  of  1874  (chap.  322  Laws  of 
1874),  stating  that  the  case  in- 
volves some  question  of  law  which 
ought  te  be  reviewed  here.  An 
order  simply  giving  leave  to  ap- 
peal, without  assigning  any  cause 
for  so  doing,  is  insufficient.  (Bas- 
table  agt.  City  of  Syracuse,  72  N.  T., 
64.) 

2.  Section  II  —  The  question  as  to 
the  appealability  of  a  judgment 
under  the  amendment  of  1874,  to 
this  section  (chap.    322,   Laws  of 
1874),  is  determined  by  the  amount 
in   controversy  at  general  term. 

Although,  therefore,  the  mat- 
ters in  issue  on  trial  exceed  $500, 
and  the  judgment  is  for  more  than 
that  sum,  if  the  only  controversy 
at  general  term  is  as  to  an  item 
less  than  that  sum,  the  judgment 
is  not  appealable.  (Brown  agt. 
Sigourney,  72  N.  T.,  122.) 

3.  Section   30 — The   provisions  of 
subdivision  13  of  this  section  pro- 
viding for  certifying  actions  or 
proceedings  to  the  supreme  court, 
provides  only  for  the  case  of  an 
action  or  proceeding  pending  in 
the  county  court;  and  as  this  was 
before  the  county  judge  he  could 
not,  under  that  subdivision,  cer- 
tify the  case  to  the  supreme  court. 
(Matter  of  Ryers  etal.,  72  N.Y.,1.) 

4.  Section  63,  subdivision  15,  makes 
sections  144,   147  and  148  appli- 
cable   to    justices'    courts.     (See 
Frazier  agt.  Gibson,  15  Hun,  37.) 

5.  Section  64,  subdivision  15  —  Offer 
in  justices'  court — acceptance  of — 
what  sufficient.     (See  Beecher  agt. 
Kendall,  14  Hun,  327.) 

6.  Section  90  —  An  action   to  en- 
force payment  of  a  legacy  is  not 
an  action  upon  a  sealed  instrument 
within  the  meaning  of  this  section. 
(Loder  agt.  Hatfield  et  al,  71  N. 
T.,  92.) 
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7.  Sections    91-97  —  A  case  which 
came  either  within  the  six  years' 
limitation  prescribed  by  section 
91  or  the  ten  years'  limitation  pre- 
scribed by  section  97  of  the  Code. 
(Loder  agt.  Hatfield  et  al,  71  N.  T., 
92.) 

8.  Section   103  —  Under  the   provi- 
sion of   this  section  allowing  a 
new  action  to  be  brought  within 
a  year    after  the  reversal  upon 
appeal    of    a    judgment   against 
plaintiff,    in   an   action    brought 
within    the    time    prescribed   by 
the  statute  of  limitations  in  the 
marine  and  other  inferior  courts, 
when  the  judgment  of  the  ma- 
rine   court    is    reversed    by    the 
general    term    of    the    court    of 
common  pleas  of  New  York,  and 
by  authority  of  that  court  an  ap- 
peal is  taken  to  this  court,  the 
plaintiff  is  not  required  to  bring 
his  second  action   within   a  year 
after  the  reversal  by  the  common 
pleas,  but  may  await  the  final  de- 
termination of  the  appeal  to  this 
court  ;  and,  in  case  the  reversal  is, 
affirmed,  may  bring  suit  within 
a  year  thereafter.     (Booster  agt. 
The  Forty-second  Street  and  Grand 
Street  Ferry  B.  R.  Co.,  71  N.  T., 
471.) 

9.  Section  105  —  The  provisions  of 
this  section,  saving  the  rights  of 
parties  under  the  statute  of  limi- 
tations when  they  are  stayed  by 
injunction,  applies  only  to  cases 
governed  by  the  statute.     It  has 
no  application  to  a  limitation  pre- 
scribed by  contract.      ( Wilkinson 
agt.  First  National  Fire  Insurance 
Co.,  72  N.  T.,  499.) 

10.  Sections  122,  216  — In  an  action 
of  claim  and  delivery  the   third 
subdivision  of  section  123  of  the 
Code,  giving  the  court  discretion 
to  substitute  for  the  defendant  in 
the  action,  a  party  who  makes  a 
claim   against   the  defendant  for 
the  property,  is  necessarily  to  be 
interpreted    in    connection    with 
the    two  hundred  and  sixteenth 
section,  which  provides  that  if  the 


property  taken  in  an  action  of 
claim  and  delivery  be  claimed  by 
any  other  person  than  the  defend- 
ant such  person  shall  make  an 
affidavit  of  his  title  to  the  prop- 
erty, and  the  right  to  the  posses- 
sion of  it,  stating  the  ground  of 
such  right  and  title  and  serve  the 
same  upon  the  sheriff;  after  which, 
by  the  provisions  of  the  section, 
it  is  made  incumbent  upon  the 
plaintiff  to  indemnify  the  sheriff 
against  such  claim  by  the  un- 
dertaking therein  provided  for. 
(Lynch  agt.  St.  John,  ante,  144.) 

11.  Sections  144, 147  and  148  are,  by 
subdivision  15  of  section  63,  made 
applicable  to  justices'  courts.   (Id. ) 

12.  Section  187* — Where  an  under- 
taking given  under  this  section  to 
procure  the  discharge  of  a  defend- 
ant from  arrest  was,  by  its  terms, 
simply  a  joint  obligation,  not  joint 
and  several,  held,  that  upon  the 
death  of  a  surety  thereto,  his  es- 
tate was   absolutely    discharged, 
both  at  law  and  in  equity,  and  the 
surviving  obligors  only  were  lia- 
ble.    (Davis  agt.  Van  Buren,  72  N. 
T.,  587.) 

13.  Section  211  —  Arrest  in  action  of 
replevin  —  form  of  undertaking  — 
when  void.     (See  Cook  agt.  llor- 
witz,  14  Hun,  542.) 

14.  Section  222  —  In    this    action, 
brought  by  the  plaintiff  to  compel 
the  specific  performance  of  a  ver- 
bal agreement  by  which  the  de- 
fendant agreed  to  reconvey  a  farm 
and  the  personal  property  thereon 
to  the  plaintiff,  from  whom  he  had 
purchased   it,   but   for  which   he 
had  failed  to  pay  the  purchase- 
price,  two  preliminary  injunctions 
were  granted  restraining  defend- 
ant from  incumbering  the  place 
or  collecting  the  rents.    Upon  the 
trial  the  referee  decided  that  the 
agreement  was  void,  but  held  that 
plaintiff  had  a  vendor's  lien  on 
the  land,  which  he  directed  to  be 
foreclosed  and  ordered  a  sale,  as 
in  case  of  a  mortgage,  making  no 
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reference  or  direction  as  to  the 
injunctions. 

In  an  application  against  the 
sureties  to  the  undertakings,  given 
on  obtaining  the  preliminary  in- 
junctions, for  a  reference  to  ascer- 
tain the  damages  sustained  there- 
by, field,  that  the  judgment  did 
not  decide  that  plaintiff  was  not 
entitled  to  the  injunctions,  as  it 
was  required  that  it  should  by  the 
undertakings  and  by  this  section, 
and  that  the  motion  should  be 
denied.  (Benedict  agt.  Benedict, 
15  Hun,  305.) 

15.  Section  222  — The  undertaking 
to  be  given  on  the  granting  of  a 
temporary  injunction  must  con- 
form, in  terms  or  in  substance,  to 
the  requirements  of  this  section, 
and  the  liability  of  the  sureties  is 
according  to  those  terms.     (Pal- 
mer agt.  Foley,  71  N.  Y.,  106.) 

16.  Section  227  —  Warrant  of  attach- 
ment.    Summons  must  be  served 
within  thirty  days  after  issue  of  — 
death  of  defendant  within  such 
thirty  days.     (See  Kelly,  agt.  Coun- 
tryman, 15  Hun,  97.) 

17.  Section  261  —  Action  of  replevin 
—  return  of  property  to  defendant 
directed  —  damages  for  taking  of 
property  —  not     allowed     unless 
claimed   in  answer.      (See   Whit- 
comb  agt.  Hoffman,  14  Hun,  835.) 

18.  Section  267  —  In  an  action  for  a 
divorce,    a    vinculo,    defendant's 
answer  contained    recriminatory 
allegations  of  adultery  by  plaintiff. 
The  issues  were  sent  to  a  referee 
to  take  the  testimony  and  report 
the  same  with  his  opinion  thereon. 
The  referee  reported  that,  in  his 
opinion,  defendant  was  guilty  of 
the    adultery   charged,    but    that 
plaintiff  was  not  guilty      The  de- 
cision of   the  special  term  stated 
that    the    court    found    plaintiff 
guilty  of  the  adultery  "  as  charged 
in  the  answer,"  and  directed  that 
the  complaint  be  dismissed. 

Held,  that  this  was  a  sufficient 
compliance  with  the  provision  of 

Voi,   LVI  72 


this  section,  requiring  that,  upon 
trial  by  the  court,  its  decision  shall, 
contain  a  statement  of  the  facts 
found,  and  the  conclusions  of  law 
separately.  (Pollock  agt.  Pollock, 
71  N.  Y.,  137.) 

19.  Section  273  — When  a  referee's 
report  was  completed  and  one  of 
the  parties  notified  that  it  was 
ready  within  the  sixty  days'  time 
for  making  report  under  above 
section  —  held,  that  the  other  party 
could  not  thereafter  elect  to  end 
the  reference,  though  the  report 
was  left  in  the  referee's  hands. 
(See  Waters  agt.  ShepJierd,  14  Hun, 
223.) 

20.  Section  292  —  Title    to   real  es- 
tate     of     a     judgment      debtor 
passes    to  a   receiver    appointed 
in     supplementary    proceedings, 
by  virtue*  of    the    appointment, 
the     filing     by  the    receiver    of 
the    security  required,   duly  ap- 
proved, and  the  entry  and  record- 
ing in  the  proper  clerk's  office  of 
the  order  of  appointment,  without 
any  conveyance  to  Ihe  receiver  by 
the  judgment  debtor.     (  Wing  agt. 
Disse,  15  Hun,  190.) 

21.  Sections  294-297  —  Where  an  or- 
der is  made,  under  section  297  of 
the  Code  of  Procedure,  directing 
the  payment  by  a  third  person  of 
money  belonging  to  the  judgment 
debtor,  the  latter  cannot  be  heard 
to  object  to  such  order.     (Chand- 
ler agt.  City  of  Fon  du  Lac,  ante, 
449.) 

22.  In  an  action  against  a  foreign  cor- 
poration whose  property  is  attach- 
ed under  the   provisions  of  the 
Code,  which  corporation  does  not 
appear  therein,  an  order  may  be 
made  requiring  a  third  party  in- 
debted to  or  having  property  of 
such  corporation  and  attached  in 
such  action  to  pay  the  same  to  the 
plaintiff  on  account  of  such  judg- 
ment.    (Id.) 

23.  Section  298  —  With  the  appoint- 
ment of  a  receiver  in  supplemen- 
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tary  proceedings  by  a  county 
judge,  the  power  of  the  county 
judge  over  him  ceases,  and  he  is 
thereafter  subject  to  the  control 
of  the  court  in  which  the  judg- 
ment was  obtained.  (Pool  agt. 
Safford,  14  Hun,  369.) 

24.  Section  303  —  The  provisions  of 
this  section  abolishing  statutes  and 
rules  in  relation  to  attorneys'  fees, 
and  leaving  their  compensation  to 
be   fixed  by  agreement  between 
them  and   their  clients,  has  not 
abrogated  the  provisions  of  the  Re- 
vised Statutes  (2  R.  S. ,  288,  sens.  71, 
72)    prohibiting    attorneys    from 
buying  claims  for  prosecution,  or 
from  advancing  or  agreeing  to  ad- 
vance moneys,  &c. ,  to  any  person 
as  an  inducement  to,  or  a  consid- 
eration for,   the  placing    in    his 
hands  of  a  claim  for  collection. 
(Coughlin  agt.  The  N.  Y.  G.  andH. 
R.  R.  Co.,  71  N.  Y.,  443.) 

25.  Section  804  —  When  title  to  real 
property  comes  in  question  under. 
(See  Learn  agt.  Currier,  15  Hun, 
184.) 

26.  Section  309  —Where  the  amount 
of  an  extra  allowance  is  by  inad- 
vertence slightly  in  excess  of  the 
amount  allowed   by  this  section, 
this  court  will  not  interfere  on  ap- 
peal ;  the  error  should  be  corrected 
by  motion  to  correct  the  judg- 
ment.    (Id.) 

27.  Section    317  —  An  assignee   in 
bankruptcy  is  not,  under  this  sec- 
tion, personally  liable  for  costs  ex- 
cept where  guilty  of  misconduct 
or  bad  faith  (See,   to  same  effect, 
memorandum  by  VAN  HOESEN,  J., 
N.  T.  common  pleas,  in  Hall,  as- 
signee,  agt.   Waterbury,   January, 
1879).     (Wilbur  agt.  White,   ante, 
321.) 

28.  Section  321  —  This  section  of  the 
Code,    rendering    one   taking  an 
assignment  of  a  cause  of  action, 
after  the  commencement    of    an 
action  thereon,  liable  for  the  costs, 
was  not  repealed  by  section  15  of 


the  Code  of  Civil  Procedure.  ( Mor- 
rison agt.  Lester,  15  Hun,  538.) 

29.  A  bailable  attachment, returnable 
before  the  court,  should  be  issued, 
and  upon  the  return  thereof  the 
court  should  determine  whether  or 
not  he  wrongfully  refuses  to  pay 
the  costs.      He  cannot  be  com- 
pelled to  do  more  than  to  apply 
such  property  as  he  has  to  their 
payment.     (Id.) 

30.  Payment  of  the  costs  by  such 
assignee  cannot  be  enforced  by  a 
capias  ad  satisfaciendum.     (Id.) 

31.  Section  348  —  A  complaint  in  an 
action  upon  an  undertaking  on  ap- 
peal given  in  pursuance  of  this  sec- 
tion, which  fails  to  allege  ' '  service 
of  notice  on  the  adverse  party  of 
the  entry  of  the  order  or  judgment 
affirming  the  judgment  appealed 
from,"  ten  days  before  the  com- 
mencement of  the  action,  is  defec- 
tive ;  the  notice  is  a  condition  pre- 
cedent to  the  commencement  of 
the  action,  and  in  the  absence  of 
the  allegation  the  complaint  does 
not  state  a  cause  of  action.     (Por- 
ter agt.  Kmgsbury  et  al.,  71  N.  Y., 
588.). 

".2.  Section  366,  subdivision  5  — 
Amendment  of  pleading  in  county 
court,  on  appeal  from  justices' 
court  —  what  amendments  can  be 
allowed.  (See  Reno  agt.  Millspaugh, 
14  Hun,  229.) 

33.  Section  372  —  A  controversy  sub- 
mitted upon  agreed  facts,  is  to  be 
tried  at  the  general  term,  not  at 
the  special  term.    (See  Waring  agt. 
O'Neill,  15  Hun,  105.) 

34.  Section  375  —  In  a  proceeding 
under  this  section,  to  bring  in  and 
have   judgment    against  a   joint 
debtor,  made  a  party  to  but  not 
served  with  process  in  the  original 
action,  it  appeared  that,  p.ending 
the  proceeding,  the  judgment  had 
been  assigned  by  the  plaintiff  to 
one  Mack : 

Held,  that  the  fact  of  the  assign- 
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ment  constituted  no  defense;  that 
the  assignee  might,  by  motion, 
have  been  brought  in  as  plaintiff, 
or  that  he  might  continue  the  pro- 
ceeding in  the  name  of  the  origin- 
al plaintiff.  (Merchants'  Bank  agt. 
Waitzfelder,  14  Hun,  47.) 

35.  Section  376  —  Appeal  to  county 
court  on  questions  of  law  —  how 
brought  to  a  hearing.     (See  Mat- 
thews agt.  Arnold,   14  Hun,  376.) 

36.  Section  376  —  When  this  section 
speaks  of  "  tenants  of  real  prop- 
erty owned  by  the  judgment  debt- 
or "  it  means  his  tenants,  and  does 
not  apply  to  persons  holding  under 
a  deed  in  hostility  to  him  and 
those  who    claim    through  him. 
(Leonard  agt.  Leonard,  ante,  97.) 

37.  Section  383  — A  statement  for 
judgment  by  confession  author- 
ized judgment  for  the  amount  of 
two  items,  and  alleged  it  was  for 
a  debt  justly  due  the  judgment 
creditor  ;  as  to  one  of  the  items, 
it  alleged,  in  substance,  that  the 
judgment  debtor   "had  and  ob- 
tained groceries,  provisions,  mo- 
ney," &c.,  of  one  O.,  to  the  amount 
claimed,  specifying  in  a  general 
way  the  time : 

Held,  that  this  was  a  sufficient 
statement  "of  the  facts  out  of 
which  "  the  indebtedness  arose  to 
authorize  a  judgment  under  this 
section,  that  although  the  state- 
ment as  to  time  was  indefinite, 
this  did  not  invalidate  the  state- 
ment. (Harrison  agt.  Gibbons,  71 
N.  T.,  58.) 

38.  Section  391  —  This  action  was 
brought  to  recover  damages  for 
injuries  to  plaintiff's  business,  oc- 
casioned by  certain  libelous  pub- 
lications   alleged    to    have    been 
made  by  defendants  as  advertising 
agents  for  some  persons  unknown. 
The  plaintiff  procured  an  order  for 
the  examination  of  the  defendants, 
under  this  section,  to  enable  them 
to  frame  a  complaint,  and  to  ascer- 
tain the  names  of  the  persons  who 
prepared  and  procured  to  be  pub- 


lished  the  said  advertisements,  in 
order  that  they  might  be  made 
parties  to  the  action : 

Held,  that  under  this  section,  an 
examination  could  not  be  ordered 
in  a  case  in  which  the  party  might 
refuse  to  answer  the  questions  to 
be  put,  on  the  ground  that  they 
would  tend  to  criminate  himself, 
and  that  the  order  should  be  re- 
reversed.  (Brandon  Mfg.  Co.  agt. 
Bridgman,  14  Hun,  122.) 

39.  Section  399  —  When  mother  and 
daughter  competent  witnesses  in 
their  own  behalf  as  to  a  conversa- 
tion with  the  father  of  the  mother, 
now  deceased.  (Champlin  agt. 
Seeber,  ante,  46.) 

4D.  Section  399  —  Although  a  party 
is  not  incompetent  under  this  sec- 
tion to  testify  .to  an  independent 
conversation  between  the  deceased 
and  a  third  person,  yet  if  he  par- 
ticipated in  the  conversation,  and 
it  related  to  a  transaction  between 
him  and  the  deceased,  he  is  in- 
competent (Kraushaar  agt.  Meyer, 
72  N.  T.,  60:2.) 

41.  Section  399  —  Under  this  section 
one  entitled  to  a  legacy  under  a , 
will  could  not  be  examined  as  to ' 
personal    transactions    with    the 
deceased,  as  against  his  executors, 
although  her  interest  was  adverse 
to  that  of  the  party  calling  her. 
(Gifford  agt.  Sackett,  15  Hun,  79.) 

42.  Sect  i<m  440 —  Requisites  of  order 
for  publication  of  summons."  (See 
McGool  agt.  Boiler,  14  Hun,  73.) 


CODE  OF  CIVIL  PROCEDURE. 

1.  Section  14 — When  party  may  be 
punished  for  contempt  under  this 
section.     (Fischer  agt.  Raab  et  al. , 
ante,  218.) 

2.  Section  15  —  Does  not  repeal  sec- 
tion 321  of  the  Code,  rendering  one 
taking  an  assignment  of  a  cause 
of  action,    after  the  commence- 
ment of  an  action  thereon,  liable 
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for  the  costs.    {See  Morrison  agt. 
Lester,  15  Hun,  538.) 

3.  Section  65  —  Where    under   this 
section  notice  to  appoint  another 
attorney  is  served  upon  a  party, 
whose  attorney  has  died,  all  pro- 
ceedings are  stayed  for  thirty  days, 
and  a  motion  to  dismiss  an  appeal 
for  a  failure  to  appoint  an  attor- 
ney,  made  within  that  time,  is 
premature.     Where  there  is  more 
than  one  party,  both  must  be  noti- 
fied. (Hickox  agt.  Weaver,  15  Hun, 
375.) 

4.  Section  406.    The  provisions  of 
this  section  saving  the  rights  of 
parties  under  the  statute  of  limi- 
tations when  they  are  stayed  by 
injunction,  applies  only  to  cases 
governed  by  the   statute;  it    has 
no  application  to  a  limitation  pre- 
scribed by  contract.      ( Wilkinson 
agt.  First  National  Fire  Ins.  Co., 
72  N.  Y.,  499.) 

5.  Section  549,  subdivision  2 — An  or- 
der of  arrest  may  be  granted  in  an 
action  for  injury  to  real  property. 
(See  Welch  agt.  Winterburn,  14 Hun, 

.  518.) 

6.  Section  449  —  Where  the  defend- 
ant and  his  wife  entered  into  ar- 
ticles  of  separation  whereby  the 
defendant    agreed  with  her  and 
plaintiff,  as  her  trustee,  that  de- 
fendant and  his  wife  should  live 
separate  and  apart,  and  in   con- 
sideration of  the  premises  defend- 
ant,  among  other  things,  agreed 
to  pay,   or  cause  to  be  paid,   to 
the    plaintiff,    as    such    trustee, 
twenty-five  dollars  per  week  for 
the   support   and  maintenance  of 
his  wife,  the  trustee  covenanting 
and  agreeing  with  the  defendant 
to  indemnify  and  bear  him  harm- 
less from   all  debts  of  said  wife 
contracted,  or  to  be  contracted, 
by  her  or  on  her  account,  each  of 
the  parties  being  bound   by  mu- 
tual covenants  to    carry  out  the 
agreement  ;    in  an   action  by  the 
trustee  against  the  husband  to  re- 


cover the  sum  of  $3,825  balance 
of  unpaid  weekly  installments : 

Held,  that  the  contract  with 
plaintiff  was  for  the  benefit  of 
another  and  constituted  him  a 
trustee  of  an  express  trust  within 
the  meaning  of  this  section  He 
alone  would  be  liable  to  the  hus- 
band for  the  wife's  breach  of 
covenants,  and  the  action  is  prop- 
erly brought  in  his  name.  (Dupre 
agt.  Rein,  ante,  228.) 

7.  Section  452  —  Application  to  be 
made  party  defendant  under,  im- 
proper by  lessee  of  corporation 
sought  to  be  dissolved.     (See  Peo- 
ple agt.  Albany,  Vermont  and  Can- 
ada B.  R.  Co.,  15  Hun,  126.) 

8.  Section  484  —  The  Code  has  not 
essentially  altered    the    rules  of 
equity  pleading  as  it  regards  mul- 
tifariousness.  (Garner  agt.  Thorn, 
ante,  452.) 

9.  Section  484  —  The   language  of 
this  section  seems  to  be  intended 
to    apply    to    equitable    actions 
which  frequently  embrace  com- 
plicated acts  and  transactions  re- 
lating to    the  subject-matter   of 
the    action    which    it  would    be 
desirable  to  settle  in  a  single  con- 
troversy, and  should  no't  interfere 
with  settled  doctrines  of  equitable 
procedure,  pleadings,  parties  and 
remedies.     (Id.) 

10.  Section    542  —  Where  one  of 
several  defendants  served  with  the 
complaint  demurred  thereto  and 
the  demurrer  was  noticed  for  ar- 
gument, and  nearly  three  months 
thereafter  another  defendant  was 
served  with  the  complaint : 

Held,  that  the  plaintiff  could  not 
amend  the  complaint,  as  of  course, 
as  to  the  defendant  who  had  de- 
murred, although  the  amendment 
was  claimed  within  twenty  days 
of  the  time  the  last  complaint  was 
served.  (George  agt.  Grant,  ante, 
244.) 

11.  Section  544  —  The  authority  of 
the  court  to  permit  or  refuse  a 
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supplemental  pleading  has  not 
been  changed  or  affected  by  this 
section.  The  declaration  therein 
that  the  court,  "  in  a  proper  case 
must,  upon  such  terms  as  are 
just,"  permit  a  party  to  make 
such  a  pleading,  simply  presents 
the  law  as  it  existed  before. 

The  party  must  apply  to  the 
court  for  leave,  which  must  be 
granted,  unless  the  motion  papers 
show  a  case  in  which  the  court 
may  exercise  a  discretion  in  grant- 
ing or  refusing  leave. 

When  such  a  case  appears,  the 
exercise  of  this  discretion  is  not 
reviewable  here.  (Spears  agt. 
Mayor,  72  N.  T.,  442.) 

12.  Section  556  —  Judge  of  common 
pleas  is  a  county  judge,  within 
the  meaning  of.    (See  People  ex  rel. 
Ireland  agt.  Donohue,  15  Hun,  446.) 

13.  Section  558  —  To  justify  the  va- 
cating of  an  order  of  arrest  under 
the  last  clause  of  this  section,  it 
must  affirmatively  appear  by  the 
complaint  that  the  cause  of  action 
is  such  that  in  no  event  could  the 
defendant  be  arrested  within  the 
provisions  of  either  section  549  or 
550  (Affirming  S.  O.,  55  How.,  88.) 
(Bowery  National  Bank  agt.  Dur- 
yea,  ante,  42.) 

14.  Sections  558  —  Order  of  arrest  for 
fraud  —  what  allegations  in  com- 
plaint necessary  in  action  on  con- 
tract.    (See  Taylor  agt.  Faas,  14 
Hun,  166.) 

15.  Sections  682,  683  —  Plaintiff  can- 
not, on  a  motion  to  vacate  an  at- 
tachment, introduce  new  proof  to 
sustain  or  fortify  the  grounds  up- 
on which  it  was  issued,  where  the 
motion  is  founded  upon  the  papers 
upon    which    the    warrant    was 
granted.      (Steuben  County  Bank 
agt.  Alberger,  ante,  345.) 

16.  Where  the  motion  to  vacate  was 
made  by  a  liehor  or    judgment 
creditor  upon  an  affidavit  setting 
out  her  judgment,  &c. ,  upon  the 
ground  of  alleged  insufficiency  of 


the  original  affidavits  upon  which 
the  attachment  was  granted : 

Held,  that  the  fact  of  the  lienor 
having  made  an  affidavit  showing 
the  existence  of  her  lien,  which 
was  attached  to  the  motion  papers 
and  referred  to  in  the  notice  of 
motion,  did  not  make  the  motion 
one  "founded  upon  proofs,  by  affi- 
davit on  the  part  of  the  defendant," 
within  the  meaning  of  section  683 
of  the  Code  of  Civil  Procedure, 
so  as  to  entitle  the  plaintiff  to 
support  the  attachment  by  new 
affidavits  (Reversing  S.  G. ,  55  How. , 
•481).  (Id.) 

17.  Section  683 — Motion  to  vacate  an 
attachment  —  when      additional 
papers  may  be  used  by  plaintiff. 
(See  Ives  agt.Holden,  14  Hun,  402.) 

18.  Section   723  —  Amendments  to 
complaint  —  power    of    court    to 
allow.     (See  Bailey  agt.    Lee,    14 
Hun,  524.) 

19.  Section  740  —  An  offer  to  allow 
the  plaintiff  to  take  judgment  for 
an     amount     therein     specified, 
signe/1  by  the  defendants'attorney, 
but  to  which  the  affidavit  required 
by  this  section  is  not  annexed,  is  a 
nullity  and  the  plaintiff  is  not  re- 
quired either  to  accept  or  reject 
it.    (Riggsagt.  Wai/dell,  ante,  247.) 

20.  There  is  no  sxich  thing  as  creat- 
ing an  offer  by  waiver.     A  plain- 
tiff cannot  waive  it  into  validity  as 
against  a  defendant.     (Id.) 

21.  If  a  party  desires  the  benefit  of 
the  statute  he  is  bound  to  do  just 
what  the  statute  points  out.    (Id.) 

22.  Section  744 — An  offer  to  allow 
the  plaintiff  to  take  judgment  for 
an     amount     therein    specified, 
signed  by  the  defendant's  attor- 
ney, but  to  which   the  affidavit 
required   by  this    section  is  not 
annexed,    is  a    nullity,    and    the 
plaintiff  is  not  required  either  to 
accept  or  reject  it.     He  may  pro- 
ceed with  the  action,  and  pay  no 
attention    thereto;    nor    does    he 
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waive  any  right  by  retaining  the 
same  without  objection.  (McFar- 
ren  agt.  St.  John,  14  Hun,  387.) 

23.  Section  758  —  There  is  nothing 
necessarily  retrospective   in  this 
section,  and  the  provision,   that 
"the  estate  of  a  person  or  party 
jointly  liable   on   contract    with 
others  shall  not  be  discharged  by 
his  death,"  applies  only  to  future 
contracts.     (Randall  agt.    Socket, 
ante,  225.) 

24.  Section  779  —  This  section,  pro- 
viding that,  when  the  costs  of  a 
motion  directed  to  be  paid  are  not 
paid    as    therein    prescribed,    all 
proceedings  on  the  part  of  the 
party  required  to  pay  them  are 
stayed  without  further  direction 
of  the  court,  does  not  apply  to  a 
motion  to  vacate  the  order  impos- 
ing the  costs,  on  the  ground  of 
irregularity.     (Marsh  agt.  Woolsey, 
14  Hun,  1.) 

25.  Sections  829,  830  — In  this  ac- 
tion, to  recover  certain  personal 
property  belonging  to  plaintiffs' 
intestate,   the   defense   was   that 
certain    notes,   described  in    the 
complaint,    were    given    by    the 
intestate    to    defendant    W.    K. 
Waver,   the    proceeds  of    which 
were  by  him  to  be  equally  di- 
vided  between  himself  and  the 
defendant  W.  J.  Waver;  that  the 
residue  of  the  property  described 
in  the  complaint  was  given  to  de- 
fendant W.  J.  Waver  and  his  wife 
Mary.     Upon  the  trial  Mary  was 
allowed  to  testify,  as  a  witness  for 
defendants,  as  to  what  occurred 
when  the  intestate  was  alleged  to 
have  given  the  notes  to  W.   K. 
Waver: 

Held,  that,  as  her  husband  was 
interested  in  the  event  of  the  ac- 
tion, as  he  was  to  share  in  the 
proceeds  of  the  notes,  that  his 
wife's  testimony  was  incompetent, 
under  sectio.n  830  of  the  Code  of 
Civil  Procedure. 

VV.  J.  Waver  was  also  called  by 
defendants,  and  asked:  "Were 
you  present  when  the  notes  were 


handed  over  to  Walter  K.  ?"  Held, 
that  this  called  for  testimony  as 
to  a  personal  transaction  with  de- 
ceased, and  was  inadmissible  un- 
der section  829  of  the  Code  of 
Civil  Procedure.  (Waver  agt. 
Waver,  15  Hun,  277.) 

26.  Section  829  —  This  action  was 
brought  upon  a  bond  and  mort- 
gage executed  by  Caroline  Smith 
and  William  R.  Smith,  her  hus- 
band, upon  land  belonging  to  the 
wife,  to  one  Coolidge,  and  by  him 
assigned  to    plaintiff's    testatrix. 
Judgment  for  any  deficiency  that 
might  arise    was    asked    against 
W.    R.    Smith.       Coolidge    was 
dead.      Smith  was   offered  as  a 
witness  to  prove  usury  in  the  loan 
to  Coolidge: 

Held,  that  his  testimony  was 
inadmissible,  under  this  section. 
(Whitehead  agt.  Smith,  14  Hun, 
531.) 

27.  Section  829 —  This  action  was 
•  commenced  in  a  justices'  court, 

upon  a  promissory  note  made  by 
Wood,  and  signed  by  Stafford  for 
his  accommodation,  to  the  order 
of  one  Bement,  who  died  before 
the  commencement  of  the  action. 
The  plaintiff  recovered  a  judg- 
ment against  both  defendants, 
from  which  Stafford  alone  ap- 
pealed to  the  county  court.  Upon 
the  trial  in  the  county  court,  Staf- 
ford offered  to  prove  by  Wood, 
transactions  and  communications 
had  by  him  (Wood)  with  Bement 
at  the  time  of  the  execution  of 
the  note  and  subsequent  thereto, 
to  establish  his  defenses,  one  of 
which  was  an  extension  of  the 
time  of  payment  without  Staf- 
ford's knowledge.  The  evidence 
was  rejected  as  inadmissible,  under 
this  section: 

Held,  that  its  rejection  was  er- 
ror; that  the  testimony  of  Wood 
was  not  offered  "in  his  own  be- 
half," as  he  was  not  a  party  to  the 
appeal,  nor  in  his  "interest,"  as 
he  was  in  no  way  interested  in 
the  result  thereof.  (Allis  agt.  Staf- 
ford, 14  Hun,  418.) 
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28.  Section  870  —  This  section  does 
not  provide  for  the  examination  of 
parties  before  suit  brought,  on  ap- 
plication of  a  party  merely  stat- 
ing that  he  expected  to  bring  an 
action  against  them,  and  that  such 
an  examination  was  necessary  in 
order  to  frame  a  complaint  in  the 
action  which    he    contemplated. 
(Paulmier  agt.  Sweeny,  ante,  1.) 

29.  This  section  only  provides  for  the 
examination  of  an  expected  party 
when  he  himself  applies  for  it,  and 
not  for  the  examination  of  a  party 
not  yet  sued,  at  the  instance  of 
another,  who  contemplates  a  suit 
against  the  former.     (Id.) 

30.  Sections  870-873  —  An  order  for 
the    examination  of  an  adverse 
party  as  a  witness  before  the  trial 
of  the  action,  under  these   sec- 
tions, must  be  served  upon  the 
party  to  be  examined  as  well  as 
upon  his  attorney.     Service  upon 
the  attorney  alone    will  not  au- 
thorize an  attachment  against  the 
party,  nor  an  order  striking  out 
his  pleading.     (Mayer  et  al.  agt. 
Nolletal,  ante,  214.) 

31.  Section   870  —  Examination    of 
party  before  trial  —  the  affidavits 
on  application  for,  must  conform 
strictly  to  the  requirements  of  the 
Code  —  what  they  must  contain. 
(See  Beach  agt.  Mayor,  14 Hun,  79.) 

32  Section  870 — Officers  or  directors 
of  corporations  —  cannot  be  ex- 
amined under.  (See  People  agt. 
Mutual' Gas-light  Co.,  14  Hun,  157.) 

33.  Section  870  —  Order  for  examina- 
tion under— requisites  of  affidavit- 
right  to  examination  not  absolute.  I 
(See  Greer  agt.  Allen,  15  Hun,  432.) 

34.  Scctron   872  —  An    affidavit  on 
which  to  base  an   order  for  the 
examination  of  a  party  defendant 
must  state,  as  required  by  subdi- 
vision 2  of  this  section :  first,  the 
nature  of  the  action;  second,  the 
substance  of  the  cause  of  action 
and,  ihird,  the   substance  of   the 


judgment  demanded.     (Boorman 
agt.  Pierce,  ante,  251.) 

35.  Where  the  action  was  brought 
by  a  stockholder  against  former 
directors  of  a  railroad  company  to 
recover  excessive  prices  paid  for 
800  shares  of  stock  of  the  Pacific 
Railroad  Company,  and  an  order 
for  the  examination  of    the  de- 
fendant before  trial  was  asked  for 
on  an  affidavit  alleging  that  the 
action  is  brought  "to  recover  as 
excessive  prices  paid  in  and  be- 
fore October,  1875,  for  800  shares 
of  Pacific   railroad  stock,  on  the 
faith  of  representations  to  him  by 
some  of  the  defendants,  and  in 
full  reliance  upon  their  personal 
character  and  statements,    *  *   * 
and  to  recover  either  the  unpaid 
value  or  the  whole  cost  of  "said 
stock,  together  with  indemnity  for 
liabilities  he  may  have  incurred, 
unknowingly,  in  his  belief  of  said 
representations;   *  *  *    and  that 
plaintiff  paid  over  fifty  dollars  per 
share  for  the  stock,  which  is  now 
worth  only  one  dollar  per  share:  " 

Held,  that  the  affidavit  failed  to 
make  out  a  proper  case  for  the 
.order.  It  is  impossible  to  dis- 
cover from  the  affidavit  either  the 
nature  of  the  action  or  the  sub- 
stance of  the  cause  of  action.  In 
short,  no  one  can  say  what  the 
action  is  about.  (Id.) 

36.  An  affidavit  is  defective  which 
alleges  that  the   plaintiff's  action 
is  for  a  recovery  under  chapter  18, 
part  1,   Revised  Statutes.      Such 
an  allegation  is  worthless.     It  is 
too  vague,  indefinite  and  uncer- 
tain to  be  the  foundation  of  any 
judicial  proceeding.     (Id.) 

37  A  party  ordered  to  be  examined 
before  trial  cannot  be  compelled  t* 
answer  where  there  is  nothing  to 
show  that  any  of  the  questions 
are  legal  and  pertinent.  (Id. ) 

38.  Sections  872-886-887  —  To  ob- 
tain the  examination  of  a  party 
before  trial,  each  requirement  of 
the  (/ode  must  be  satisfied  in  the 
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affidavit  upon  which  the  order  is 
based.  Service  upon  the  attorney 
only  is  not  always  sufficient.  (Dun- 
ham agt.  Mercantile  Mutual  Insur- 
ance Company,  ante,  240.) 

39.  Section  886  —  The  provision,  di- 
recting that  a  party  to  be  examined 
as  a  witness  before  trial  shall  not, 
if  a  resident  of  this  state,  be  re- 
quired to  attend  in  any  county 
other  than  that  in  which  he  re- 
sides or  where  he  has  an  office  for 
the  regular  transaction  of  busi- 
ness in  person,  is  peremptory,  and 
will  be  enforced  by  the  courts. 
(Marsh  agt,  Woolsey,  14  Hun,  1.) 

40.  Section  910  —  Cases  in    which 
depositions  will  *  be    suppressed. 
(Butler  et  al.  agt.    glanders,  ante, 
312.) 

41:  Section  967  —  Under  this  section 
a  separate  trial  between  the  plain- 
tiff and  one  or  more  defendants 
may  be  directed  by  the  court  in 
its  discretion  But  where  there 
are  demurrers  interposed  by  seve- 
ral defendants  they  should  be 
brought  on  for  trial  at  the  same 
term.  (Id.) 

42.  Section      999 — Discloses      the 
grounds  upon  which  a  new  trial 
may  be  granted  at    the  circuit. 
(Argall  agt.  Jacobs  et  al.,  ante,  167.) 

43.  Section  1016  — The  failure  of  a 
referee  to  be  sworn  in  pursuance 
of  the  provisions  of  this  section, 
is  a  mere  irregularity  and  not  a 
"urisdictional  defect   and  may  be 
waived  by  implication.      (Nasson 
agt.  Luddington,  ante,  172.) 

44.  Section  1022 — Under  this  section 
a  motion  for  a  new  trial  cannot  be 
heard  at  the  circuit,  but  should  be 
brought  on  at  special  term.     (Ar- 
gall agt.  Jacobs  et  al,  ante,  167.) 

45.  Section  1268  —  Authorizing  the 
court;     at    any    time    after    tw6 
years  have  elapsed  since  a  bank- 
rupt  was    discharged    from    his 
debts,    to  direct  that  any  judg- 


ment entered  against  him  be  dis- 
charged of  record,  applies  to  judg- 
ments entered  against  him  in  favor 
of  the  people.  (Matter  of  Brand- 
reth,  14  Nun,  585.) 

46.  Section     1268  — The    right    of 
judgment      debtors     discharged 
from    their  debts  by  proceedings 
in  bankruptcy  to  have  a  judgment 
against  them,  canceled  of  record 
after  the  lapse  of  two  years  since 
their  discharge  was  granted,  sus- 
tained notwithstanding  the  fact 
that  the  judgment  was  a  lien  upon 
certain  real  estate  conveyed  by  the 
bankrupts.      The  reasons  stated. 
'(Fellows  agt.  Kittredge,  ante,  498.) 

47.  Section  1279  —  Right  to  a  pub- 
lic office,  a  submission  by  the  con- 
testants and  a  municipal  corpora- 
tion upon  agreed  facts  which  in- 
volves the  question  of  the  right  to 
a  public  office  is  not  allowed;  such 
question  can  only  be  determi-ned 
in  an  action  brought  by  the  people. 
(See  City  of  Buffalo  agt.  Mackay,  1 5 
Hun,  204.) 

48.  Section  1279  —  Quare,  as  to  the 
power  of  a  receiver  of  an  insol- 
vent insurance  company  to   sub- 
mit a  controversy  upon  an  agreed 
statement  of  facts,  under  this  sec- 
tion.     (Waring  agt.    O'Neill,    15 
Hun,  105.) 

49.  Section   1281— Under  this  sec- 
tion, as  under  section  372  of  the 
Code  of  Procedure,  a  controversy 
submitted  upon  agreed  facts,  is  to 
be  tried  at  the  general  term,  and 
it  is  irregular  to  have  it  heard  in 
the  first  instance  at  special  term. 
(Id.) 

50.  Section  1302  —  Semble,  that  un- 
der this  section,   the  respondent 
may  proceed  in  the  same  manner 
as  it  is  therein  provided  that  the 
appellant  may.    (Hickox  agt.  Wea- 
ver, 15  Hun,  375.) 

51.  Section  1308  —  The  provision  of 
this  section,  authorizing  an  appel- 
late court  to  require  the  appellant 
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to  file  a  new  undertaking,  in  case 
of  the  insolvency  of  one  of  the 
sureties,  is  not  imperative;  if  the 
remaining  surety  is  solvent  and 
abundantly  able  to  satisfy  the 
judgment,  or  if  the  judgment  is 
otherwise  well  secured,  and  the 
appeal  is  likely  to  be  heard  and 
disposed  of  without  delay,  the 
court,  may,  in  its  discretion,  re- 
fuse the  order.  (Dering  agt.  Met- 
calfe,  72  N.  Y.,  613.) 

52.  Section  1340  — The  court  of  ses- 
sions is  a  court  of  original  juris- 
diction, within   the    meaning   of 
sections  1840  and  1357  of  the  Code 
of  Civil  Procedure,   authorizing 
appeals  to  the  supreme  court  from 
final  judgments  and  orders  affect- 
ing substantial  rights  of  courts  of 
record-  possessing    original  juris- 
diction.    (People  ex  rel.   Board  of 
Charities  agt.  Davis,  15  Nun,  209.) 

53.  Section  1341  —  An  appeal  from 
a  decree  of  a  county  judge  on  the 
final  accounting  of  an  assignee, 
for  the  benefit  of  creditors,  is  sub- 
ject to  the  rules  governing  appeals 
from  final  judgments  rendered  by 
the  county  court  under   section 
1340;  and,  to  be  effectual,  the  se- 
curity required  under  section  1341 
must  be  given.     (Matter  of  Beck- 
with,  15  Hun,  326.) 

54.  Sections  1347-1350  — Under  the 
Code  of  Civil  Procedure  an  ap- 
peal cannot  be  taken  from  an  or- 
der overruling  or  sustaining  a  de- 
murrer.   (Lacustrine  Fertilizer  Co. 
agt.  Lake  Guano  and  Shell  Fertil- 
izer Co.,  ante,  370.) 

55.  The  only  remedy  at  the  present 
time  is  by  appeal  from  the  judg- 
ment, final  or  interlocutory,  as  the 
case  may  be,  entered  upon  the  de- 
cision of    law  presented  by  the 
demurrer.     (Id.) 

56.  In  this  respect  the  new   Code 
differs   from  the   former  one  and 
abrogates  the  right  to  appeal  from 
an  order  of  that  description  which 
was  introduced  by  an  amendment 
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of  section  349,  adopted  in  1851. 
(Id.) 

57.  Section  1357  —  Appeals  from 
courts  of  sessions  under  —  to  su- 
preme court  —  proper.  (See  People 
ex  rel.  Board  of  Charities  agt.  Davis, 
15  Hun,  209.) 


COMMON  PLEAS. 

1.  A  judge  of  the  court  of  common 
pleas  of  the  city  of  New  York  is 
a  county  judge,  within  the  mean- 
ing of  that  term  as  used  "in  section 
556  of  the  Code  of  Civil  Pro- 
cedure, and  an  order  of  arrest 
may  be  granted  by  him.  (People 
ex  rel.  Ireland  ast.  Donohue,  15 
Hun,  446.) 


CONFESSION  OF  JUDGMENT. 

1.  A   statement    for    judgment  by 
confession  authorized   judgment 
for  the  amount  of  two  items,  and 
alleged  it  was  for  a  debt  justly 
due  the  judgment  creditor;  as  to 
one  ,of  the  items,  it  alleged,  in 
substance    that    the     judgment- 
debtor  "  had  and  obtained  grocer- 
ies, provisions,  money,"  etc.,  of 
one  O.,  to  the  amount  claimed, 
specifying  in  a  general  way  the 
time: 

Held,  that  this  was  a  sufficient 
statement  "of  the  facts  out  of 
which  "  the  indebtedness  arose  to 
authorize  a  judgment  under  the 
Code  (sec.  383,  sub.  2);  that  al- 
though the  statement  as  to  time 
was  indefinite,  this  did  not  inval- 
idate the  statement.  (Harrison 
agt.  Gibbons,  UN.  Y.,  58.) 

2.  The  sufficiency  of  the  statement 
as  to  the  other  item,  was  not  ques- 
tioned; judgment  was  perfected 
upon  the    statement,    and    upon 
execution  issued  thereon,  personal 
property  was    levied    upon    and 
sold  more  than  sufficient  to  pay 
and    satisfy  that    item.      Subse- 
quently real  estate  of  the  judg- 
ment debtor  was  sold.     A  motion 
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on  behalf  of  another  judgment 
creditor,  whose  judgment  was 
perfected  after  sale  of  the  personal 
property  to  set  aside  the  sale  of 
the  real  estate  was  granted : 

Held,  error;  that  conceding  that 
the  statement  was  defective  as  to 
the  contested  item,  the  judgment 
was  valid  between  the  parties; 
that,  in  the  absence  of  any  special 
arrangement,  the  law  applied  the 
sum  realized  upon  the  sale  of  the 
personal  property,  generally  upon 
the  judgment ;  and  that  the  debt 
being  bonafide,  there  was  no  equity 
in  favor  of  subsequent  judgment 
creditors  to  have  said  sum  applied 
to  extinguish  the  item,  as  to  which 
the  statement  was  sufficient,  in 
order  to  make  the  sale  of  the  real 
estate  void.  (Id.) 


CO-SURETIES. 

1.  The  plaintiff  and  defendant's  tes- 
tator were  joint  sureties  to  an 
undertaking,  given  by  one  Eaton, 
on  an  appeal  by  him  from  a  judg- 
ment recovered  against  him  by 
one  Burgess,  in  1872.  Defend- 
ant's testator  died  in  January, 
1873.  In  July,  1873,  the  judg- 
ment was  affirmed,  and  in  Novem- 
ber of  that  year  plaintiff  was  com- 
pelled to  pay  the  amount  thereof 
to  Burgess: 

Held,  that  plaintiff  was  entitled 
to  compel  the  estate  of  his  de- 
ceased co-surety  to  contribute  one- 
half  of  the  amount  so  paid  by 
him.  (Cornes  agt.  Wilkin,  14:  Hun, 
428.) 


COMMISSION. 

1.  The  bare  fact  of  the  receipt  (by  a 
witness  to  be  examined  under  a 
commission)  of  both  sets  of  inter- 
rogatories, prior  to  his  examina- 
tion, is  not  a  sufficient  ground  for 
the  entire  suppression  of  the  de- 
position, where  no  prejudice  is 
shown  to  have  accrued  to  the  de- 
fendant therefrom.  (Butler  et  al. 
agt.  Flanders,  ante,  312.) 


2.  Where  it  appeared,  upon  the  face 
of  the  commission,  that  the  wit- 
ness examined  under  it  on  behalf 
of  the  plaintiffs  was,  prior  to  his 
examination,     supplied    by    the 
counsel    for    the   plaintiffs  with 
copies  of  the  interrogatories  and 
cross-interrogatories  to  be  admin- 
istered to  him ;  no  prejudice  being 
shown  to  have  accrued  to  the  de- 
fendant : 

Held,  that  the  deposition,  as  it 
was  and  as  far  as  it  went,  might 
stand  for  what  it  was  worth,  but 
upon  certain  conditions,  only. 
(Id.) 

3.  Held,  further,  that  the  fact  of  the 
receipt,  by  the  witness,  of  the  in- 
terrogatories in   advance  of  his 
examination,  would  simply  affect 
the  credibility  and  weight  of  his 
testimony,  and  that  this  being  so 
the    defendant  must   have  leave 
and  an  opportunity  to  frame  and 
administer  such  further  cross-in- 
terrogatories as  he  may  be  advised, 
and,  in  case  he  elects  to  avail  him- 
self of  this  privilege,  the  commis- 
sion must  be  returned  for  further 
and  final  execution  at  the  sole  ex- 
pense of  the  plaintiffs.     (Id.) 


COMMISSIONERS   OF   HIGH- 
WAYS. 

1.  The  determination  of  a  commis- 
sioner or  commissioners  of  high- 
ways (who,  by  the  Laws  of  1877, 
p.  171,  chapter  164,  sec.  1,  amend- 
ing chapter  440,   sec.,  3  Lavs  of 
1873,  are  made  inspectors  of  plank- 
roads),  that  the  road  is  out  of  re- 
pair, or  in  such  condition  that  it 
cannot  be  conveniently  used  by 
the  public,  and  ordering  the  toll- 
gate  to  be  thrown  open,  is  that  of 
a  tribunal  acting  judicially,  and 
should    therefore   be   in   writing. 
(The  People  ex  rel.  The  Penn  Tan 
and  Branchport  Plank-road  Com- 
pany agt.  Martin,  ante,  516,) 

2.  When  they  have  once  ordered  the 
gate  to  be  thrown  open,  and  after 
that,  upon  a  subsequent  mspec- 
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tion,  on  the  application  and  claim 
of  the  plank-road  company  that 
the  road  has  been  put  in  repair, 
they  make  a  determination  that 
the  road  has  been  fully  repaired 
and  is  in  proper  condition  to  the 
satisfaction  of  such  inspector  or 
commissioner,  it  is  not  sufficient  to 
evidence  such  determination  by 
an  oral  declaration,  but  it  should 
be  reduced  to  writing.  (Id.) 


COMPLAINT. 

1.  Under  the  Code  of  Civil  Proced- 
ure an  order  of  arrest  may  be  ob- 
tained  in  two  classes  of    cases: 
First,  in  those  where  the  cause  of 
action  is  identical  with  the  cause 
of  arrest,   and    second,   in    those 
where  facts  extrinsic  to  the  cause 
of  action  constitute  the  cause  of 
arrest.     In  the  latter  class  of  cases 
it  is  improper  to  allege    in  the 
complaint  those   extrinsic   facts. 
(Bowery  National  Bank  agt.  Dur- 
yea,  ante,  42.) 

2.  To  justify  the  vacating  of  an  or- 
der of  arrest  under  the  last  clause 
of  section  558  of  the  Code  of  Civil 
Procedure,  it  must  affirmatively  ap- 
pear by  the   complaint  that  the 
cause  of  action  is  such  that  in  no 
event  could  the  defendant  be  ar- 
rested within  the    provisions  of 
either  section  549  or  550  (Affirming 
8.  C.,  55  How.,  88).     (Id.) 

3.  Where  the  complaint  averred  that 
the  defendant,  with  intent  to  de- 
ceive and  defraud  the  plaintiff  by 
inducing    him  to  .gell  a  certain 
horse  to  the  defendant,  represent- 
ed  to  the  plaintiff  that  he,  the 
defendant,  owned  the  whole  of  the 
premises  occupied  by  him  and  all 
he  owed  was  about  $'200,  by  which 
representations   plaintiff  was    in- 
duced to  sell  and  deliver  to  de- 
fendant a  horse  of  the  value,  and 
for   which   defendant    promised, 
by  a  promissory  note  delivered  at 
the  same  time,  to  pay  the  sum  of 
$110  ;    that  said    representations 


were  false,  in  that  defendant  did 
not  own  said  premises,  nor  the 
whole  of  them,  but  occupied  the 
most  valuable  portion  of  them  on 
a  contract  on  which  nothing,  ex- 
cept the  interest,  had  been  paid 
at  the  time  the  aforesaid  repre- 
sentations were  made;  that  he 
owed  at  that  time  exceeding  $200, 
and  still  owes  it;  that  he  knew 
when  said  representations  were 
made  that  said  things  were  so;  an 
order  of  arrest  was  granted  upon 
the  ground  of  false  and  fraudu- 
lent representations: 

Held,  that  the  complaint  was  in 
fraud  and  not  on  contract,  and 
that  the  plaintiff  could  not  recover 
without  proving  the  fraud  alleged, 
and  that  the  motion  to  vacate  the 
order  of  arreet  should  be  denied. 
(Combs  agt.  Dunn,  ante,  169.) 

4.  In  an  action  for  the  partition  of 
lands  where  the  complaint  failed 
to  state  in  explicit  terms  that  the 
plaintiffs,  who  claimed  title  to  the 
land  as  the  heirs  at  law  of  a  de- 
cedent in  possession,  were  them- 
selves in  possession  of  their  shares, 
or  held  the  premises  as  joint  ten- 
ants or  as  tenants  in  common  with 
others: 

Held,  upon  demurrer,  that  the 
complaint  was  insufficient.  (Stew- 
art et  al.  agt.  Munroe  et  al. ,  ante, 
193.) 

5.  A  complaint  in  an  action  for  par- 
tition should  conform,  in  its  state- 
ments, to  what  was  required  to  be 
set  forth  in  a  petition  for  partition 
under  the  Revised  Statutes  (1  R. 
ti.,p.  318,  sec..  5).     (Id.) 

6.  The    statutes    require    that    the 
"rights  and  titles "  of  the  plain- 
tiff should  be  set  forth.    (Id.) 

7.  Rights  and  titles  under  the  stat- 
ute considered.     (Id.) 

8.  Where  one  seeks  to  avail  himself 
of  a  remedial  statute  he  should,  in 
pleading,  bring  himself  within  its 
terms  by  clear,  distinct,  affirma- 
tive allegations.     (Id.) 
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See  ANSWER. 

Barney  agt.  Northern  Pacific  Rail- 
road Company,  ante,  23. 

See  TRUSTEE  OF  AN  EXPRESS  TRUST. 
Dupre  agt.  Rein,  ante,  228. 

See  DISMISSAL. 

Ellsworth  agt.  Smith,  ante,  237. 

See  PLEADING. 

George  agt.  Grant,  ante,  244. 

See  CAUSE  OF  ACTION. 

Garner  agt.  Thorn,  ante,  452. 

9.  Selling  intoxicating  liquors  with- 
out a  license  is  an  illegal  trade,  as 
that  term  is  used  in  chapter  583  of 
the  Laws  of  1873.  In  proceedings 
instituted  under  said  act,  it  is  not 
necessary  that  the  complainant 
should  be  the  immediate  landlord 
of  the  tenant  carrying  on  the  il- 
legal trade;  the  original  lessor 
may  proceed  against  his  lessee,  or 
any  of  the  sub-lessees.  (People  ex 
rel.  Jay  agt.  Bennett,  14  Hun,  63.) 


CONDONATION. 

1.  If,  in  an  action  brought  by  a  wife 
for  a  limited  divorce,  on  the 
ground  of  cruel  and  inhuman 
treatment,  the  husband  wishes  to 
show  that  she  has  forfeited  her 
right  to  such  relief  by  her  own 
ill-conduct,  or  that  his  offenses 
have  been  condoned,  he  must  set 
up  such  defenses  in  his  answer. 
(Roe  agt.  Roe,  14  Hun,  612.) 


CONSTITUTIONAL  LAW. 

1.  The  provision  contained  in  chap- 
ter 80,  Laws  of  1813,  regulating 
the  opening  of  streets,  avenues 
and  public  places  in  the  city  of 
New  York  that  commissioners  of 
estimate  and  assessment  shall  not 
allow  compensation  for  any  build- 
ing erected,  in  part  or  in  whole, 
upon  any  street,  avenue,  public 
square  or  place  laid  out  upon  the 


map  or  plan  of  the  city,  after  the 
filing  of  the  map,  does  not  conflict 
with  section  6  of  article  1  of  the 
Constitution,  which  provides  that 
private  property  shall  not  be  taken 
for  public  use  without  just  com- 
pensation (Matter  of  One  Hun- 
dred and  Twenty-seventh  Street, 
ante,  60.) 


CONTEMPT. 

1.  Where  a  party  in  a  proceeding 
agrees  in  open  court  to  pay  the 
expenses  of  a  reference  in  a  cer- 
tain event,  and  the  event  on  which 
his  liability  depends  occurs  and 
he  is  ordered  to  pay  and  refuses, 
giving  no  reason,  he  may  be  pun- 
ished as  for   a  contempt    under 
section  14  subdivision  3   of  the 
Code  of  Civil  Procedure.    (Fischer 
agt.  Raab  et  al.,  ante,  218.) 

2.  When  a  referee  certifies  to  a  cer- 
tain fact  which  was  sworn  to  on 
the  reference  before    him,    such 
certificate  is  sufficient  and  proper. 
(Id.) 

3.  Service  of  an  order  requiring  a 
party  to  pay  and  to  show  cause, 
in  default  thereof,  why  he  should 
not  be  punished  for  contempt,  is 
properly  made  on  him  personally. 
If  he  cannot  be  found  it  may  be 
served  on  his  attorney.    A  demand 
is  not  necessary  in  addition  to  the 
service  of  the  order  requiring  him 
to  pay.     (Id.) 

4.  The  power  of  the  court  of  common 
pleas  to  commit  a  party  who  de- 
sired a  reference  for  a  particular 
purpose,   which  was  granted  on 
his    stipulation  to    pay  referee's 
fees  in  a  certain  contingency,  and 
then  refusing  or  declining  to  pay 
them,  not  doubted.     (The  People 
ex  rel.   Fischer  agt.  Reilley,   ante, 
223.) 

5.  Where  it  appeared  that  the  de- 
fendant,   a  railroad   corporation, 
had  been  guilty  of  a  contempt  in 
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failing  to  comply  with  the  require- 
ments of  a  writ  of  mandamus,  but 
that  the  contempt  was  not  willful, 
and  that  no  pecuniary  loss  had 
been  sustained: 

Held,  that  it  was  the  duty  of  the 
court  to  impose  a  fine  sufficient  to 
cover  the  costs  and  expenses  in 
the  proceedings  to  punish  for  the 
contempt,  but  that  it  was  error  to 
include  therein  the  costs  in  the 
mandamus  proceedings  them- 
selves. (People  ex  rel.  Oarbutt  agt. 
(R  and  S.  L.  R.  R.  Co.,  14  Hun, 
871.) 

CONTRACT. 

See  CORPORATIONS. 

Lee  agt.  Pittsburgh  Coal  and  Min- 
ing Company,  ante,  373. 


CONTRIBUTORY    NEGLI- 
GENCE. 

e  NEGLIGENCE. 

Mark  agt.  Hudson  River  Bridge 
Company,  ante,  108. 


CONSIDERATION. 

See  STOCK. 

White  agt.  Drew,  ante,  53. 


CONVERSION. 

1.  In  an  action  of  trespass,  brought 
in  the  justice's  court,  to  recover 
damages  for  a  wrongful  sale  of 
certain  personal  property  belong- 
ing to  plaintiff,  he  testified  that  it 
was  worth  twelve  dollars.  Evi- 
dence offered  by  defendant  to 
show  that,  upon  the  sale,  the  prop- 
erty was  bid  in  by  or  for  the  bene- 
fit of  the  plaintiff  for  seven  dol- 
lars and  eighty-seven  cents,  was 
excluded: 

Held,  that  this  was  error;  that, 
as  the  property  was  bid  in  by  the 
plaintiff,  the  damages  were  limit- 
ed to  the  amount  of  the  bid. 
( Vedder  agt.  Van  Buren,  14  Hun. 
251.) 


2.  Where  a  testator  directs  that  cer- 
tain real  estate  be  sold,  and  the 
proceeds  divided  among  persons 
named  in  the  will,  the  general  rule 
is  that  the  legatees,  if  of  full  age, 
may  elect  to  take  either  the  land 
or  the  money,  provided  the  rights 
of  others  are  not  thereby  affected. 
(Prentice  agt.  Janssen,  14  Hun, 
548.) 


CONVEYANCE. 

1.  Action  by  a  receiver,  in  behalf  of 
a  judgment  creditor,  to  set  aside, 
as  fraudulent,  a  conveyance  from 
a  mother  to  her  daughter,  and  to 
collect  out  of  the  real  estate  so 
conveyed,  a  judgment  recovered 
against  the  mother,  which  real  es- 
tate the  mother  inherited  from  her 
father.  The  judgment  was  for  a 
debt  contracted  by  the  mother  for 
goods  purchased  by  her.  The 
father  died  intestate  January  25, 
1875.  The  conveyance  was  made 
after  the  debt  upon  which  judg- 
ment was  recovered  was  contract- 
ed. The  consideration  for  the 
conveyance  was  one  dollar.  The 
mother  and  daughter  were  both 
allowed  to  testify  at  the  trial  in 
their  own  behalf.  The  mother 
testified:  "I  had  a  conversation 
with  my  father  January  ten  or 
twelve,  and  before  he  was  taken 
sick,  on  the  subject  of  his  prop- 
erty, in  which  he  said  he  wished 
me  to  give  to  my  daughter  Cora 
my  share  of  the  property.  What 
part  he  gave  to  me  he  if  anted  me 
to  give  it  to  Cora,  if  it  was  given 
to  me,  what  part  was  to  come  to 
me;  said  nothing  about  a  will  at 
that  time,  nothing  else  was  said ; 
I  said  I  was  willing  to  convey  it 
to  her,  and  did  do  it. "  Cora,  the 
daughter,  testified  that  she  was 
present  when  the  conversation 
took  place  between  her  grand- 
father and  her  mother  and  cor- 
roborated her  mother  as  to  the 
conversation.  Some  of  the  goods 
were  bought  before  the  death  of 
the  grandfather.  The  defense  is 
that  the  conveyance  was  made  in 
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pursuance  of  the  direction  of  the 
grandfather;  that  the  mother  was 
an  equitable  trustee  of  her  father 
and  considered  herself  equitably 
bound  to  execute  such  trust  ac- 
cording to  the  request  and  direc- 
tion of  the  father: 

Held,  that,  the  mother  and 
daughter  were  competent  wit- 
nesses in  their  own  behalf.  They 
were  not  called  to  speak  of  trans- 
actions and  communications  had 
with  a  deceased  person  against  his 
administrator,  executor,  heir  at 
law,  next  of  kin,  assignee,  devisee 
or  survivor  of  such  deceased  per- 
son (Code,  sec.  399). 

Held,  also,  that,  as  the  convey- 
ance was  executed  after  the  debt 
accrued  upon  which  the  judgment 
was  recovered,  and  when  the  moth- 
er conveyed  this  property  to  her 
daughter,  she  had  no  other  left 
and  was  insolvent,  the  conveyance 
was  a  mere  voluntary  one  without 
a  good,  adequate,  and  valuable 
consideration  therefor,  and  was 
void  as  against  the  plaintiff  and 
the  judgment  creditor.  (Cham- 
plin  agt.  Seeber,  ante,  46.) 

2.  Nor  could  the  conveyance  be 
upheld  as  a  donatio  mortis  causa. 
Such  gifts  must  be  consummated 
by  a  delivery  and  must  clearly 
appear  to  have  been  made  in  con- 
templation of  death  and  to  be 
unrevoked.  (Id.) 


COPYRIGHT. 

PLAY. 

Widmer  agt.  Green,  ante.  91. 


CORPORATION. 

1.  Directors  and  trustees  of  a  cor- 
poration are  its  agents  to  advance 
the  purposes  and  objects  of  its 
organization,  and  they  have  no 
authority,  in  virtue  of  their  office, 
to  perform  acts,  which  to  all  in- 
tents and  purposes,  terminate  the 
corporation  by  taking  away  from 


it  the  power  to  accomplish  the 
object  of  its  formation.  But, 
while  this  is  true,  yet  it  is  the 
duty  of  the  trustees  of  a  corpo- 
ration to  pay  its  debts  and  to  ap- 
ply the  corporate  property  to  this 
end,  although  it  should  exhaust 
them,  and  thus  disable  the  cor- 
poration from  carrying  on  its 
business.  (Sheldon  Hat  Block  Co. 
agt.  Eickmeyer  Hat  Blocking  Co., 
ante,  70.) 

2.  The  plaintiff,  a  corporation  formed 
for  the  purpose  of  blocking  and 
shaping  hats,    and    making    and 
licensing  machines  for  stretching 
hats,  for  which  it  had  letters  pa- 
tent, was  prosecuted  in  the  fede- 
ral courts  by  the  defendant  cor- 
poration, for  an  infringement  of 
its  letters  patent  for  stretching 
hats;  the  action  resulted  in  a  de- 
cree by  which  it  was  adjudged  that 
the  plaintiff's  process  was  an  in- 
fringement of  the  defendant's  pro- 
cess, and  it  was  perpetually  en- 
joined from  using  the  same,  and 
it  was  adjudged  to  pay  the  sum 
of  $97,000  as  damages  for  the  in- 
fringement, which  plaintiff  was 
unable  to  pay.     (Id.) 

3.  Whereupon    the  trustees  of  the 
plaintiff  entered  into  negotiations 
with  the  trustees  of  the  defend- 
ant corporation  for  a  settlement 
of  the  damages,  which  resulted  in 
an  agreement  that   the  plaintiff 
should  transfer  to  the  defendant 
corporation  its  patents  for  block- 
ing, as  well  as  those  for  stretch- 
ing   hats,  which  latter  had  been 
adjudged  to  be  an  infringement, 
in  payment  and  discharge  of  the 
judgment  for  damages,  and  which 
agreement  was  consummated  by 
such  transfer. 

Held,  in  an  action  brought  five 
years  thereafter  in  the  name  of 
the  plaintiff  corporation  to  set 
aside  such  transfer  as  fraudulent 
and  as  ultra  vires,  that  the  transfer 
was  valid  and  should  be  upheld, 
it  not  appearing  that  the  plaintiff 
had  at  the  time  any  other  means 
of  paying  the  judgment;  and  no 
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offer  being  made,  even  now,  to 
pay  the  same,  and  no  readiness  or 
ability  to  do  so  being  alleged  in 
the  complaint: 

Further,  that  as  to  the  patent 
for  stretching  hats,  the  offending 
patent,  which  could  no  longer  be 
used  by  the  plaintiff,  it  was  just, 
under  •  the  circumstances,  that  it 
should  be  surrendered  and  that 
the  process  for  blocking  bats, 
which  could  only  be  profitably 
used  in  connection  with  the 
stretching  process,  had  no  such 
value  as  to  approximate  to  the 
amount  of  the  judgment  for  dam- 
ages; and  that  in  making  the 
transfer  the  trustees  of  the  plain- 
tiff, who  directed  it,  did  nothing 
more  than  apply  its  only  avail- 
able means  to  the  payment  of  an 
acknowledged  indebtedness,  and 
that  the  value  of  th,e  property 
transferred  was  not  in  excess  of 
the  amount  of  the  claim  of  de- 
fendant. 

Also,  Jield,  that  the  transfer  was 
not  void  under  the  provisions  of 
the  Revised  Statutes  (part  1, 
chap.  18,  tit.  4,  see.  4)  forbidding 
the  assignment  by  a  corporation 
of  its  property  in  Contemplation 
of  insolvency.  (Id.) 

4.  The  effect  of  delay  in  seeking 
equitable    relief  in  cases   of  this 
character  considered.    (Id.) 

5.  It  is  an  established  rule  of  law 
that  corporations  may  enter  into 
and  become  bound  by  contracts, 
express  or  implied,  without  other 
formalities  than  are  requisite  in 
respect  to  like  contracts  made  by 
natural  persons,    and    under  the 
same    circumstances   and    condi- 
tions.    But  corporations, of  neces- 
sity, must  act  solely  through  the 
instrumentality  of  their  officers  or 
other  duly  authorized  agents,  and 
such  officers  and  agents  must,  like 
the  agents  of  natural  persons,  be 
deemed  to  be  clothed  with  all  the 
powers   and   authority   necessary 
or  proper  to  effectuate   the   pur- 
poses  of    their    creation,    in   the 
manner,  with  the  means  and  ap- 


pliances, and  according  to  the 
usages  customary  in  the  conduct 
of  the  business  and  affairs  in- 
trusted to  them.  (Lee  agt.  Pitts- 
burgh Coal  and  Mining  Company, 
ante,  373.) 

6.  Where  a  corporation,  in  the  exe- 
cution of  powers  conferred  by  its 
charter  upon  its  board  of  direc- 
tors, had  made  M.  the  president 
and  manager  of  the  corporation, 
he  entering  into  an  agreement 
with  plaintiffs  by  which  they 
were  to  act  as  defendant's  agents 
in  the  sale  of  coal,  for  which  they 
were  to  receive  a  commission ;  in 
an  action  to  recover  for  such  com- 
missions: 

Held,  that  what  general  or  spe- 
cial powers  were  by  the  board 
expressly  conferred  upon  M.,  as 
such  president  and  manager,  can 
only  be  determined  (in  the  ab- 
sence of  positive  evidence)  by 
.  inferences  from  such  facts  proved 
as  throw  light  on  this  point,  aided 
by  the  presumption  that,  as  the 
chief  executive  officer  and  mana- 
ger of  the  company,  he  must  have 
been  clothed  with  some  powers 
and  duties  which,  of  necessity, 
pertained  to  those  positions. 

Held, also, that  the  same  evidence 
upon  which  prudent  business  men 
ordinarily  infer  t  he  ex  istence  of  the 
authority  ought  to  be  sufficient 
and  satisfactory  to  courts  and  ju- 
ries. 

Held,  further,  that  it  is  not  nec- 
essary to  show  authority  by 
express  resolution  of  the  board  of 
directors,  or  by  power  of  attorney 
or  other  formal  corporate  action; 
but  it  is  proper,  on  the  question 
of  authority, to  prove  various  acts, 
statements  and  declarations,  writ- 
ten and  verbal,  of  the  president 
and  manager  of  the  corporation, 
where  it  appears  that  they  were 
done  and  made  in  the  discharge 
of  his  duties,  in  the  course  of  I  he 
company's  business,  and  relating 
directly  to  current  transactions 
therein.  (Id.) 

1.  Where  a  person  is  employed  for 
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a  corporation  by  one  assuming  to 
act  in  its  behalf,  and  goes  on  and 
renders  the  services  according  to 
the  agreement,  with  the  know- 
ledge of  its  officers,  and  without 
notice  that  the  contract  is  not  re- 
cognized as  valid  and  binding, 
such  corporation  will  be  held  to 
have  sanctioned  and  ratified  the 
contract,  and  be  compelled  to  pay 
for  the  services  according  to  the 
agreement.  (Id.) 

8.  Having  availed  itself  of  the  ser- 
vices and  received  the  benefits,  it 
is  bound  in  conscience  to  pay, and 
will  not  be  allowed  to  say  that  the 
original  agreement  was  not  made 
by  a  person  legally  authorized  to 
contract.  (Id.) 

See  NEGLIGENCE. 

Mark  agt.  Hudson  River  Bridge 
Company,  ante,  108. 

See  PARTIES. 

Carpenter  agt.  Roberts,  ante,  216. 


COSTS. 

1.  It  seems,  that  it  is  not  the  usual 
expense  of  printing  cases  that  may 
be   taxed  by  the   prevailing  party 
but  the   actual  price  paid.     ( This 
seems  to  be  adverse  to  Consalus  agt. 
Brotherson,  54  How.,  62.)     (Potter 
&  Markham  agt.  Carpenter  &  Co. , 
ante,  89.) 

2.  Where  the  appellants,  on  appeal 
to  the  general  term,  printed  thirty 
copies  of  case,  ten  copies  for  gene- 
ral term,  and  after  affirmance  at 
general  term  printed  six  additional 
pages  and  added  to  the  twenty 
copies  first  printed  for  the  court  of 
appeals : 

Held,  that  the  appellants  were 
not  entitled  to  charge  for  printing 
the  whole  case  in  court  of  appeals 
but  only  for  printing  the  addi- 
tional pages  and  the  expense  of 
printing  the  twenty  additional 
copies  more  than  was  required 
for  the  general  term.  (Id.) 


3.  An  assignee  in  bankruptcy  will 
not   be    compelled    to  file    secu- 
rity for  costs  on  the  ground  that 
there  are  not  funds  belonging  to 
the  bankrupt's  estate,  represented 
by  him,  sufficient  to  pay  said  costs 
if  defendant    should  succeed    in 
the  action.     (Wilbur  agt.    White, 
ante,  321.) 

4.  Nor  is  he,  under  section  317  of 
the  old  Code,  personally  liable  for 
costs,  except  where  guilty  of  mis- 
conduct or  bad  faith  (See,  to  name 
effect,  memorandum  by  VAN  HOE- 
SEN,   J.,  N.  T.  common  pleas,  in 
Hall,     assignee,     agt.    Waterbury, 
January,  187D).     (Id.) 

5.  A  party  complaining  of  any  pro- 
ceeding in  a  cause,  must  embody 
all  his  objections  in  one  motion ; 
the  court  will  not  permit  him  to 
make  separate  motions  for  each 
objection  he  may  have  to  make. 
(McLean  agt.  tioyt,  ante,  351.)    : 

6.  Where  costs  had  been  adjusted 
and    inserted   in    the     judgment 
without  notice  of  adjustment,  on 
motion  by  plaintiff   for  an  order 
setting  aside  the    adjustment    of 
costs  and  for  readjusting  the  same, 
it  is  not  only  competent  but  under 
the  practice,  as  settled,  the  plain- 
tiff has  the  right  to  require,  as 
part  of  the  order,  a  provision  for 
the  amendment  of  the  judgment 
and  docket.     (Id.) 

1.  But  where,  upon  a  motion  for 
readjustment,  the  moving  party 
neglects  to  include  this  provision 
in  the  relief  sought,  a  subsequent 
motion,  for  such  purpose,  will  be 
denied.  (Id. ) 

f 

8.  An  appeal  will  not  be  dismissed 
where  the  printed  papers  contain 
the  judgment  roll  and  exceptions, 
although  no  case  is  made.  (Palmer 
agt.  Ranken,  ante,  354.) 

9.  On  such    appeal   the  court  will 
not  review  the  granting  of  costs 
in  an  equity  action  tried  before  a 
referee,  unless  the  evidence  is  pre- 
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sen  ted  in  a  case,  no  matter  how 
strong  an  equity  the  facts  found 
make  against  the  propriety  of 
granting  costs.  (Id.) 

10.  The  propriety  of  granting  such 
costs  depends  upon  the  evidence 
which  appeared  before  the  referee, 
and  not  upon  the  facts  found  by 
his  report.    (Id.) 

11.  Although  the  plaintiff  substan- 
tially    succeeds     in    an    equity 
action,  it  is  not  error  to  allow  the 
costs  of  the  action  against  him, 
and  the  appellate  court  will  not 
review  such  question  unless  the 
evidence  is  presented  by  a  case. 
(Id.) 

12.  Upon  the  trial  of  this  action  be- 
fore a  referee,  the  attorneys  for 
the  respective  parties  agreed,  for 
convenience,  to  employ  a  stenog- 
rapher to  take  the  minutes,  each 
party  to  pay  one-half  of  the  ex- 
penses of  his  so  doing.     The  de- 
fendant having  been  successful, 
claimed,  upon  presenting  his  bill 
of  costs  for  adjustment,  to  be  al- 
lowed the  sum  of  $1,847  paid  by 
him  to  the  stenographer: 

Held,  that  the  item  was  properly 
rejected  by  the  clerk;  that  such 
item  was  not  a  disbursement  with- 
in the  meaning  of  the  law  regulat- 
ing the  adjustment  of  costs.  (Col- 
ton  agt.  Simmons,  14  Han,  75.) 

13.  Section  779,  providing  that  when 
the  costs  of  a  motion  directed  to 
be  paid  are  not  paid  as  therein 
prescribed,  all  proceedings  on  the 
part  of  the  party  required  to  pay 
them  are  stayed  without  further 
direction  of  the  court,  does  not 
apply  to  a  motion  to  vacate  the 
order  imposing  the  costs,  on  the 
ground   of  irregularity.      (Marsh 
agt.  Woolsey,  14  Hun,  1.) 

14.  Chapter  71 7  of  1870,  as  amended 
by  chapter  258  of   1874,  provides 
that     a    widow,    in     any    action 
brought   to   recover   dower,  may 
file  a  consent  to  accept  a  gross 
sum  in  lieu  thereof,  and  that  the 


court  may  thereupon  order  a  sale ; 
and  that  in  case  such  sale  is  order- 
ed, the  plaintiff  shall  be  entitled  to 
recover  her  costs  and  disburse- 
ments out  of  the  proceeds,  and 
that  "all  subsequent  proceedings 
in  said  action  shall  be  conducted 
in  accordance  with  the  provisions  " 
of  the  Revised  Statutes  in  relation 
to  the  partition  of  lands,  and  such 
provisions,  "for  the  purposes  of 
such  sale  and  the  distribution  of 
the  proceeds  thereof,  are  made 
applicable  to  the  proceedings  in 
such  action." 

Held,  that  the  court,  in  an  ac- 
tion to  recover  dower,  in  which 
such  consent  was  filed,  was  author- 
ized to  award  costs  and  an  extra 
allowance  to  the  defendant  as  well 
as  to  the  plaintiff,  and  that  the 
dower  interest  was  to  be  computed 
only  upon  the  proceeds  remaining 
after  the  deduction  of  both  these 
amounts.  (Schierloh  agt.  Schierloh, 
UHun,  572.) 

15.  This  action  was  brought  by  the 
plaintiff,  as  executor.upon  a  prom- 
ise made  to  him  after  the  decease 
of  his  testator.     A  verdict  having 
been  rendered  for  the  defendant, 
a  judgment  for  costs  was  entered 
against  the  plaintiff,  in  the  ordin- 
ary form,  and  without  reference 
to    his    representative  character, 
and    an    execution    was    issued 
against  him  de  bonis  propriis: 

Held,  that  this  was  proper. 
(Bostwick agt.  Brown,  15  Hun,  308.) 

16.  Where    an  action  is    brought 
against  an  executor  individually 
to  recover  the  price  of  a  tomb- 
stone, ordered  by  him  in  pursu- 
ance of  a  direction  in  the  will,  and 
a  judgment  is  recovered  against 
him  therein,  which  is  paid  by  him, 
he  is  entitled  upon  his  final  ac- 
counting to  be  allowed  the  costs 
and  disbursements  included  in  the 
judgment  in  such   action,  and  a 
reasonable  counsel  fee  paid  to  his 
attorney,    provided    he   acted    in 
good  faith  in  defending  the  ac- 
tion    (Matter  of  Grout,   15  Hun, 
361.) 
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17.  Quare,  as  to  the  right  of  the  de- 
fendant to  move  for  an  additional 
allowance  of  costs,  after  the  entry 
of  an  order  which  provided  "  that 
the  plaintiff  have  leave  to  discon- 
tinue the  above  entitled  action, 
upon  payment  of  the  defendant's 
costs  up  to  the  present  time,  with 
the   costs   of    this   motion  ;    said 
costs  to  be  adjusted  by  the  clerk 
of  this  court."    (Society  of  N.  Y. 
Hospital  agt.  Goe,  15  Hun,  440.) 

18.  Referees  are  not  county  officers 
within  the  meaning  of   section  6 
of  1  Revised  Statutes,  384,  and  can 
in  no  event  be  personally  charged 
with  the  costs  of  a  certiorari  issued 
to  them  to  review  their  decision. 
(People  ex  rel.  Bailey  agt.  Sherman, 
15  Hun,  575.) 

19.  In  ascertaining  whether  the  ad- 
ditional allowances  granted  by  the 
surrogate  of   New  York  exceed 
the  sum  of  $'2, 000  fixed  by  section 
309    of    the    Code,    an    amount 
awarded  to  the  court  stenographer 
is    not    to   be   considered  ;    such 
amount  is  a  disbursement  in  the 
case,   and   not  in  the  nature  of 
costs.     (Down  agt.  McGourkey,  15 
Hun,  444.) 

20.  Payment  of,  by  an  assignee  of  a 
cause  of    action  after  the    com- 
mencement of  an  action  thereon, 
cannot  be  enforced  by  a  capias  ad 
satisfaciendum  —  Proper  course  to 
pursue.    (See  Morrison  agt.  Lester, 
15  Hun,  538.) 

21.  When  the  title  to  real  property 
comes  in  question  under  the  Code, 
section  804.     (See  Learn  agt.  Cur- 
rier, 15  Hun,  184.) 

22.  Where,  upon  application  to  re- 
quire the  receiver  of  an  insolvent 
life  insurance  company  to  adjust 
and  pay  losses  which    occurred 
prior    to    his    appointment,    the 
holders  of  unexpired  policies  come 
in  upon  their  own  motion,  as  con- 
testants, to  litigate  the  petitioner's 
claim  in  conjunction  with  the  re- 
ceiver, such  intervening  creditors 


are  not,  as  of  right,  entitled  to 
costs  upon  denial  of  the  motion, 
or  upon  appeal,  either  out  of  the 
fund  or  against  the  adverse  party. 
(In  re  People  agt.  Secur.  Life  Ins. 
Co.  71  N.  Y.,  222.) 

23.  It  seems,  that  the  receiver,  in  case 
he  succeeds,  is  entitled  to  costs. 
(Id.) 

24.  Where  the  amount  of  an  extra  al- 
lowance is  by  inadvertence  slight- 
ly in  excess  of  the  amount  allowed 
by  the  Code  (sec.  309,  old  Code), 
this  court  will  not  interfere  on  ap- 
peal ;  the  error  should  be  correct- 
ed by  motion  to  correct  the  judg- 
ment.    (Kraushaar  agt.  Meyer,  72 
N.  Y.,  602.) 

25.  In  an  action  to  restrain  the  inter- 
ference with  an  easement  the  value 
of  the  easement  is  the  proper  basis 
for  an  extra  allowance.    (See  Lat- 
timer  agt.  Livermore,  72  N.  Y.,  174.) 

26.  Counsel  fees  in  surrogate's  court, 
when   improperly  allowed.      (See 
Shakespeare  agt.  Murkham,  72  N. 
Y.,  400.) 

27.  When  order  proper  under  the 
statute  (2  R.  £.,652,  sec.  1)  taxing 
sheriff's  charges  for  auctioneer's 
fees.   (See  Griffin  agt.  Helmbold,  72 
N.  Y.,  437.) 

28.  Award  of  costs  improper  on  re- 
versal by  supreme  court  of  decision 
of  surrogate  on  probate  of  will  and 
remitting    proceedings    to  surro- 
gate.    (See  Button  agt.  Ray,  72  N. 
Y.,  482.) 


COUNTER-CLAIM. 

1.  A  party  to  an  action  to  foreclose 
a  mortgage  against  whom  either  a 
personal  judgment  or  one  which 
may  operate  to  transfer  his  estate 
in  the  land  is  sought,  has  a  right 
to  set  up  a  counter-claim  as  a  de- 
fense to  the  action.  (Seligman 
agt.  Dudley,  14  Hun,  186.) 
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2.  On  May  17,  1873,  plaintiff  orally 
agreed  'with  defendant  to  convey 
to  him,  July  1,  1873,  sixteen  lots, 
part  of  the  poor-house  farm,  and 
to  remove  the  poor-house  within 
three  years  from  the  date  of  the 
contract,    defendant   agreeing  to 
pay  therefor  $5, 145;    ten  per  cent 
on  July  first,  and  the  balance  in 
five  years,  to  be  secured  by  a  bond 
and    mortgage.      The    defendant 
paid  the  ten  per  cent  July  first, 
received  a  conveyance  and  gave 
back  a  bond  and  mortgage  to  se- 
cure   the    remaining    payments. 
The  mortgage  was  foreclosed,  but 
there  was  not  sufficient  realized 
on  the  sale  to  pay  the  amount  se- 
cured   thereby.      In    an    action 
brought  upon  the  bond,  defend- 
ant set  up,  as  a  counter-claim,  the 
failure  of  plaintiff  to  remove  the 
poor-house  within  the  three  years, 
and  claimed  damages  therefor : 

Held,  that  the  plaintiff,  having 
accepted  performance  of  the  con- 
tract by  defendant,  could  not  set 
up  its  want  of  power  to  agree  to 
remove  the  poor-house,  in  answer 
to  plaintiff's,  claim  for  damages 
for  its  failure  to  do  so.  (Super- 
vuorn  of  Sclienectady  agt.  McQueen, 
lo  Hun,  551.) 

3.  The  parties  were  heirs  at  law  and 
next  of  kin  of  J ,  deceased,   of 
whose  estate  defendant  was  ad- 
ministrator.     Plaintiff   drew  two 
drafts  on  defendant,    which  the 
latter  paid.    Defendant  thereafter 
presented    a  verified  account  as 
administrator,  to  the  surrogate,  of 
moneys  paid  by  him  to  the  next  of 
kin,  including  in  the  statement  of 
moneys  paid  to  plaintiff  on  ac- 
count of  his  distributive  share,  the 
two  drafts.    The  surrogate  reject- 
ed  these  claims.     On  appeal   to 
the  general   term   the  surrogate's 
decision  was  reversed.     In  an  ac- 
tion  brought   by  plaintiff   for  an 
accounting  as  to  rents  and  profits 
of  the  real  estate  left  by  J.,  which 
had  been  received  and  collected 
by  defendant,  the  latter  set  up  as  a 
counter-claim  the  sums  paid  upon 
the  drafts: 


Held,  that  the  facts  evinced  an 
intention,  on  the  part  of  defendr 
ant,  to  apply  the  sums  paid  on  the 
drafts  toward  plaintiff's  distribut- 
ive share  of  the  personalty,  and 
having  thus  elected  as  to  the 
fund  out  of  which  said  sums 
should  be  paid,  he  was  precluded 
from  applying  them  as  against  the 
rents  received  from  the  realty; 
and  that  the  counter-claim  was 
properly  rejected.  (Wright  agt. 
Wright,  72  N.  Y.,  149.) 

4.  Also,  held,  that  the  fact  that  an 
appeal  had  been  taken  from  the 
decision  of  the  general  term  was 
immaterial.  (Id.) 


COUNTY  COURT. 

1.  In  the  notice  of  appeal  to  the 
county  court,  one  ground  specified 
was,   that    "the  justice  rejected 
proper  evidence   offered    by  the 
appellant." 

Held,  that  this  was  sufficiently 
specific  to  authorize  an  examina- 
tion of  the  question  as  to  the 
rejection  of  the  evidence  above 
alluded  to.  ( Vedder  agt.  Van 
Baren,  14  Hun,  251.) 

2.  The  power  granted  to  the  county 
court  to  compel  assignees  to  ac- 
count, and   to   make  distribution 
among  creditors,  is  not  exclusive, 
but  is  concurrent  with  that  pos- 
sessed by  the  supreme  court.  (Con- 
verxeville   Go.    agt.    Cltambersburgh 
Co.,  14  Hun,  60y.) 

3.  One  Rogers,  the  assignee  for  the 
benefit   of    the   creditors   of   one 
Nicholas,  applied,  by  petition,  to 
the  supreme  court  for,  and  pro- 
cured an  order  appointing  a  ref- 
eree to  take  and  state  his  accounts. 
Upon  the  coming  in  of  the  ref- 
eree's   report,    the    assignee   was 
directed  to  sell  the  interest  of  the 
debtor  in  certain  lands  in  Penn- 
sylvania, and  subsequently,  upon 
a  report  being  made  showing  the 
disposition  made  of  the  proceeds 


588 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


of  the  sale,  the  assignee  was  dis- 
charged : 

Held,  that  under  chapter  466  of 
1877,  as  amended  by  chapter  45 18 
of  1878,  the  entire  original  juris- 
diction over  these  proceeds,  by 
petition,  was  conferred  upon  the 
county  court,  and  that  the  su- 
preme court  had  no  authority  or 
jurisdiction  to  make  the  orders 
appealed  from,  and  that  the  same 
were  therefore  void.  (Matter  of 
Nicholas,  15  Hun,  317.) 

4.  The    objection    that    a    county 
court  has   not    jurisdiction   over 
the  person  of  defendant  must  be 
raised  at  the  first  opportunity,  and 
is  waived  by  his  appearing  in  the 
action  and  pleading  to  the  merits. 
(Dake  agt.  Miller,  15  Hun,  356.) 

5.  A  county  court  has  no  power 
under  the   act    "to    extend    the 
power  of  boards  of  supervisors  " 
(chap.  855,  Laws  of  1869,  as  amend- 
ed by  chap.  095,  Laws  of  1871).  to 
order  a  board   of  supervisors  to 
refund  a  tax  paid  by  the  appli- 
cants, alleged  to  have  been  ille- 
gally assessed.     (In  re  Hermance, 
71  N.  T.,  481.) 


COUNTY  JUDGE. 

1.  A  county  judge  has  jurisdiction 
in  proceedings  supplementary  to 
execution    based    on     judgments 
recovered   in   the   supreme  court 
where  the  judgment  debtor  resides 
or  has  a  place  of  business  in  the 
county,  or  where  a  transcript  has 
been    filed    when    the    judgment 
was  not  recovered  in  that  county. 
(Grill  agt.  Kornmeyer,  ante,  276.) 

2.  Has  power,  upon  the  accounting 
of   an   assignee   under  a   general 
assignment,  to   admit   or  reject  a 
claim  presented  by  a  creditor,  and 
to  determine  who  are  and  who  are 
not  entitled  to  participate  in  the 
distribution  of  the  estate.    (Matter 
of  Farnum,  14  Hun,  159.) 


3.  A  judge  of  the  court  of  common 
pleas  of  the  city  of  New  York  is 
a  county  judge,  within  the  mean- 
ing of  that  term  as  used  in  section 
556  of    the  Code  of    Civil  Pro- 
cedure,  and  an  order  of    arrest 
may  be  granted  by  him.     (People 
ex,  rel.  Ireland  agt.    Donohue,  15 
Hun,  446.) 

4.  Has  power  to  accept  the  resigna- 
tion of  a  receiver  in  supplementary 
proceedings,  and  to   appoint   his 
successor.    (See  'V/ing  agt.  Disse,  15 
Hun,  190.) 

5.  Prior  to  the  passage  of  the  act  of 
1871   (sec.    4,   chap.    303,  Laws  of 
1871),  amending  the  drainage  act 
(cliap.  888,  Laws  of  1869),  by  vest- 
ing in  the  county  court  the  powers 
conferred  by  the  original  act  upon 
the  county  judge,  a  county  judge 
was  not  disqualified  from  making 
an  order  appointing  commission- 
ers under  said  act,    although  it 
appeared  by  the  petition  that  he 
was  interested   in  the  matter  as 
owner  of  lands  to  be  affected.  (In 
Re  Ryers,  72  N.  Y.',  2.) 

6.  In  such  case  neither  the  provision 
of  the  Constitution  (art.  6,  sec.  15), 
providing  that  the  county  judge 
of  one  county  may  hold    county 
courts  in  other  counties,  nor  the 
provision  of  the  Code  (sec.  30,  sub. 
13),  providing  for  certifying  ac- 
tions or  proceedings  in  the  county 
court  to  the  supreme  court,  ap- 
plied.    (Id.)  . 


COURT  OF  SESSIONS. 

1.  The  court  of  sessions  is  a  court  of 
original  jurisdiction,  within  the 
meaning  of  sections  1340  and  1357 
of  the  Code  of  Civil  Procedure, 
authorizing  appeals  to  the  su- 
preme court  from  final  judgments 
and  orders  affecting  substantial 
rights  of  courts  of  record  possess- 
ing original  jurisdiction.  (Peo- 
ple ex  rel.  Board  of  Charities  agt. 
Davis,  15  Hun,  209.) 
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COVENANTS. 

See  DEED. 

Albany  City  Savings  Bank  agt. 
Martin,  ante,  500. 

1.  The  owner  of  a  debt  secured  by 
mortgage,  who  holds   an  obliga- 
tion or  covenant  for  its  payment 
or  collection,  given  by  a  person 
other  than  the  mortgagor,  cannot 
enforce  the  obligation  by  action 
during  the  pendency  of,  or  after 
judgment  in  an  action  to  foreclose 
the  mortgage,  unless  authorized 
by  the  court.  (Scofield  agt.  Doscher, 
72  N.  F.,491.) 

2.  Accordingly  held,  that  an  action 
was    not    maintainable    brought 
without  leave  of  the  court,  to  re- 
cover a.  deficiency  arising  on  fore- 
closure sale  against  the  executor 
of  a  grantee  of  a  portion  of  the 
mortgaged     premises,    who    had 
covenanted  to  pay  a  portion  of  the 
mortgage.     (Id. ) 


CREDITOR. 

See  ASSIGNMENT. 

Whit  comb  et  'al.  agt.  Fowle  et  al., 
ante,  365. 


CREDITOR'S  BILL. 

This  action  was  brought  by  a  re- 
ceiver of  John  McGuire  to  have 
a  judgment  against  him  declared 
a  lien  upon  a  lot  conveyed  by  his 
father  to  the  defendant,  John 
McGuire's  wife,  plaintiff  claiming 
that  the  consideration  for  the  lot 
and  the  cost  of  a  building  erected 
upon  it  had  been  furnished  by  the 
son.  Upon  the  trial  John  McGuire 
was  examined,  and  testified  that 
the  money  he  had  paid  to  the 
contractor  had  been  paid  by  him 
as  agent  for  his  father.  A  ref- 
eree, before  whom  he  had  been 
examined  in  supplementary  pro- 
ceedings, was  then  called,  and 
was  allowed,  against  defendant's 


objection  and  exception,  to  testify 
that  on  such  examination  McGuire 
swore  that  this  money  was 
loaned  to  him  by  his  father;  and 
also,  that  he  (John  McGuire)  gave 
the  deed  to  his  wife  as  a  present: 
Held,  that  this  evidence  was  in- 
admissible as  against  the  wife. 
(Kennedy  agt.  McGuire,  15  Hun, 
70.) 


CRIMINAL  CONVERSATION. 

1.  In  an  action  for  crim.  con.   the 
divorced  wife  of  the  plaintiff  is  a 
competent  witness  for  him,  both 
to  prove  the  marriage  and  the 
offense  charged.     (Wottrich  agt. 
Freeman,  71  N.  T.,  601.) 

2.  The  judgment  record  in  the  ac- 
tion for  divorce  is  competent  evi- 
dence to  show  the  status  of  the 
divorced  wife  and  her  competency 
as  a  witness.     (Id.) 

3.  Such    judgment  cannot    be    at- 
tacked for  error  or  irregularity. 
(Id.) 

4.  Where  the  former  wife  of  the 
plaintiff,  after  testifying  to  the 
performance  of  a  marriage  cere- 
mony between  her  and  the  plain- 
tiff in  Prussia,  was  asked  whether 
thajt  was  the  usual  way  of  mar- 
riage in  that  country'  this  was 
objected  to  as  incompetent,  im- 
material, and  that  no  foundation 
was  laid,  the  objection  was  over- 
ruled: 

Held,  no  error;  that  the  evidence 
was  material  as  tending  to  prove 
a  valid  marriage,  and  that  no 
foundation  or  preliminary  proof 
was  required.  (Id.) 


CRIMINAL  LAW. 

1.  The  plaintiff  in  error  was  indicted 
for  -uttering  and  publishing  a 
forged  check,  drawn  upon  the 
Second  National  Bank,  the  indict- 
ment being  defective  in  alleging 
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that  the  bank,  instead  of  the  pris- 
oner, had  knowledge  of  the  falsity 
and  forgery  of  the  check.  Not- 
withstanding this  defect,  he  was 
tried,  and  the  jury,  without  leav- 
ing the  bar,  found  the  prisoner 
not  guilty.  A  second  indictment, 
proper  in  form,  was  then,  found, 
upon  which  he  was  tried  and  con- 
victed, he  objecting  on  the  ground 
of  his  former  trial  and  acquittal : 
Held,  that  as  it  did  not  appear  that 
the  former  acquittal  resulted  from 
a  variance  between  the  indictment 
and  proof,  or  from  any  exception 
to  the  form  and  sufficiency  of  the 
indictment,  the  presumption  was 
that  the  acquittal  was  on  the  mer- 
its, and  that  it  was,  therefore,  a 
bar  to  a  second  trial.  (Croft  agt. 
People,  15  Hun,  484.) 


DAMAGES. 

1.  The  plaintiff  was  the  owner  of  a 
machine  called  the  American 
Needle  Cotton  Gin  and  Condenser; 
having  invented  the  principle  of 
the  machine,  he  constructed  the 
one  in  question  as  a  model  to  ex- 
periment with,  and  to  be  exhibited 
at  two  fairs  to  be  shortly  there- 
after held.  Defendants,  who  had 
contracted  to  purchase  the  inven- 
tion, wrongfully  took  the  machine 
from  the  plaintiff  for  the,  pur- 
pose of  experimenting  with  it 
themselves,  and  to  prevent  him 
from  exhibiting  it  at  the  said  fairs 
where  they  themselves  intended 
to  exhibit  a  rival  machine  of  their 
own  Plaintiff  subsequently  manu- 
factured another  machine,  at  a 
cost  of  $825,  but  it  not  being  com- 
pleted in  time,  plaintiff  was  un- 
able to  exhibit  it  at  one  of  the 
fairs.  In  an  action  brought  by 
him  to  recover  the  first  machine 
and  damages  for  its  detention,  it 
appeared  that  the  machine  had  so 
depreciated  in  value  as  to  be  worth 
only  five  dollars,  the  cost  of  the 
materials  used  in  its  construction ; 
and  he  was  allowed  as  damages 
for  the  detention  thereof,  the  ex- 
penses incurred  in  building  the 


second    machine,    together    with 
interest  thereon : 

Held,  that  the  allowance  of  dam- 
ages was  as  favorable  to  the  de- 
fendant as  he  had  a  right  to  ask. 
(Scattergood  agt.  Wood,  14  Hun, 
269.) 

2.  In  an  action  of  trespass,  brought 
in  the  justice's  court,  to  recover 
damages  for  a  wrongful  sale  of 
certain  personal  property  belong- 
ing to  plaintiff,  he  testified  that  it 
was  worth  twelve  dollars.    Evi- 
dence   offered    by   defendant    to 
show    that,    upon    the    sale,   the 
property  was  bid  in  by  or  for  the 
benefit  of  the  plaintiff  for  seven 
dollars    and    eighty-seven    cents, 
was  excluded: 

Held,  that  this  was  error;  that, 
as  the  property  was  bid  in  by  the 
plaintiff,  the  damages  were  limited 
to  the  amount  of  the  bid.  ( Ved- 
der  agt.  Van  Bur  em,  14  Hun,  251.) 

3.  April   24,   1873,   the  -  defendant, 
Dudley  executed  a  bond  and  mort- 
gage to  secure  the  purchase-price 
of  certain  land,  the  deed  of  which 
to  Dudley  contained  a  clause  by 
which  the  grantor  (the  mortgagee) 
covenanted  to  pay  and  discharge 
a  prior    mortgage  on    the    same 
premises,  for  $16,000,  or  to  cause 
the  said  premises  to  be  released 
from  the  lien  thereof  on  or  before 
July    1,    1875.      The     mortgage 
given  by  Dudley  was  assigned  to 
the  plaintiff  September  1,    1875. 
In  this  action,  brought  by  him  to 
foreclose    it,    no    personal    claim 
being  made  against  the  defendant 
Dudley,  the  latter  set  up  a  breach 
of  the  covenant  as  a  counter-claim 
and  defense,   the    $16,000  mort- 
gage never  having  been  paid,  nor 
the  premises  released    from   the 
lien  thereof: 

Held,  that,  as  against  the  mort- 
gagee, Dudley  was  entitled  to  re- 
cover as  damages  for  a  breach  of 
the  covenant  the  full  sum  of 
$16,000,  although  he  had  never 
paid  the  mortgage,  or  any  part 
thereof,  and  had  never  been  evict- 
ed from  the  premises,  or  sustained 
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any  actual  loss  whatever.     (Selig- 
man  agt.  Dudley,  14  Hun,  186.) 

4.  The  plaintiff  subscribed   $5,000 
towards  the  formation  of  a  cor- 
poration to  operate  an  oil  well, 
being  induced  so  to  do  by  the 
false  and  fraudulent  representa- 
tion of  the  defendant,    that  the 
sum  of  $500,000  had  been  paid  for 
the  land  to  be  conveyed  to  the 
corporation,    while    in    fact    the 
same  had  cost  but  $255,000.    After 
the  formation  of  the  corporation, 
1,000  shares  of  stock  were  issued 
to  her  at  five  dollars  per  share, 
while  if  the  stock  had  been  issued 
to  her  according    to  the    actual 
amount  paid  for  the  property,  she 
would  have  had  1,960  shares.     In 
an  action  by  her  to  recover  dam- 
ages for  the  fraud  so  committed : 

Held,  that  she  was  entitled  to 
recover  the  value  of  the  shares  so 
withheld,  or  the  money  paid  by 
her  as  their  purchase-price;  that 
her  right  to  recover  such  damages 
was  not  affected  by  the  fact  that 
she  had  retained  her  own  shares 
until  they  became  worthless. 
(Cowles  agt.  Watson,  14  Hun,  41.) 

5.  In  this  action,  brought  by  the 
plaintiff  to  compel  the  specific  per- 
formance of  a  verbal  agreement, 
by  which  the  defendant  agreed  to 
reconvey  a  farm,  and  the  personal 
property  thereon,  to  the  plaintiff, 
from  whom  he  had  purchased  it, 
but  for  which  he  had  failed  to  pay 
the  purchase-price,  two  prelimi- 
nary injunctions    were    granted, 
restraining    defendant    from    in- 
cumbering  the  place  or  collecting 
the    rents.     Upon    the  trial,   the 
referee    decided    that  the  agree- 
ment was    void,    but    held    that 
plaintiff  had  a  vendor's  lien  on 
the  land,  as  in  case  of  a  mort- 
gage, making  no  reference  or  di- 
rections as  to  the  injunctions. 

In  an  application  against  the 
sureties  to  the  undertakings,  given 
on  obtaining  the  preliminary  in- 
junctions, for  a  reference  to  ascer- 
tain the  damages  sustained  there- 
by, held,  that  the  judgment  did 


not  decide  that  plaintiff  was  not 
entitled  to  the  injunctions,  as  it 
was  required  that  it  should  by  the 
undertakings  and  by  section  222 
of  the  Code,  and  that  the  motion 
should  be  denied.  (Benedict  agt. 
Benedict,  15  Hun,  305.) 

6.  Gains  prevented,  as  well  as  losses 
sustained,  may  be  recovered  as 
damages  for  a  breach  of  contract 
where  they  can  be  rendered  rea- 
sonably certain  by  evidence,  and 
have  naturally  resulted  from  the 
breach.     ( White  agt.  Miller,  71  N. 
Y.,  118.) 

7.  The  proper  measure  of  damages 
for  breach  of  warranty  on  the 
sale  of  seeds  is  the  difference  in 
value    between    the    crop  raised 
from  the  defective  seed  and  a  crop 
of  such  as  would  ordinarily  have 
been  produced  that  year.     (Id.) 

8.  The  referee  allowed  interest  on 
the  damages  from  the  time  the 
crop  would  have  been  harvested 
and  sold. 

Held,  error.     (Id.) 


DECEIT. 

1.  To  authorize  an  action  under  2 
Revised  Statutes,  287,  section  68, 
giving  an  action  against  an  attor- 
torney.  counselor  or  solicitor,  for 
any  deceit,  with  intent  to  deceive 
the  court,  or  a  party,  it  is  not 
necessary  that  the  acts  of  the  at- 
torney should  be  such  as  to  con- 
stitute a  common-law  or  statutory 
cheat.    (Loof  agt.  Lawton,  14 //;/«, 
588.) 

2.  An  attorney  who  knowingly  mis- 
leads the   court,   or    a  party,    is 
guilty  of  a  criminal  deceit,  under 
the  statute.     (Id.) 

3.  An  attorney  who  advises  igno- 
rant adult  owners  of  land  that  they 
are  not  competent  to  convey  it, 
and  thereby  induces  them  to  em- 
ploy him  to  institute  a  suit  in  par- 
tition,   and    incur    the    expenses 
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thereof,  for  the  purpose  of  effect- 
ing a  sale  of  the  lands,  misleads 
and  deceives  them  within  the 
meaning  of  the  statute.  (Id.) 


DECLARATIONS. 

1.  Declarations  of  a  testator  cannot 
be  proved  to  establish  his  inten- 
tion of    adeeming    a    legacy  by 
means  of  subsequent  advances  to 
the  legatee,  except  where  they  are 
made  at  the  time  of  making  the 
advances,    and    with  a    view  of 
giving  character  to  the  transaction. 
(DeGroff  agt.  I'erpenning,  14  Hun, 
301.) 

2.  Semble,  however,  that  such  gene- 
ral declarations  may  be  given  in 
evidence  to  rebut  the  presumption 
of  any  such  intention,  arid  that, 
in  such  a  case,  similar  evidence 
may  then  be  admissible  to  estab- 
lish such  intention.     (Id.) 


DEED. 

1.  In  an  equitable  action  to  remove 
a  cloud  upon  title  to  lands,  the 
title  being   based   upon   a    deed 
from  a  United  States  collector  of 
internal  revenue,    such    deed    is 
prima  facie  evidence  only  of  those 
facts  which,  by  law,  are  author- 
ized or  required  to  be  stated  in  it. 
(Brown  agt.  Goodwin,  ante,  301.) 

2.  The  recitals  in  a  conveyance  have 
no  more  force  against  third  par- 
ties, not  parties  to  it,  than  is  given 
to  them  by  positive  law.     (Id.) 

3.  Where  the  recitals  in  the  deed 
were   simply    those  required   by 
section  3198  of  the  United  States 
Revised  Statutes,  to  be  set  forth 
in  the  certificate  of  purchase  to 
be  given  to  the  purchaser  by  the 
officer  making    the    seizure  and 
sale,   i.   e.,   the    real    estate  pur- 
chased, for  whose  taxes  the  same 
was  sold,  the  name  of  the  pur- 
chaser, and  the  price  paid  therefor : 


Held,  that  such  deed  is  prima 
facie  evidence  of  no  other  facts, 
save  those  which  are  needed  by 
the  laws  of  this  state  on  a  con- 
veyance by  a  sheriff  on  a  sale  of 
real  estate  on  execution.  (Id.) 

4.  Before  a  United   States  collector 
has  any  authority  to  sell  lands  for 
taxes,  the  United  States  must  ac- 
quire a  lien  on  the  property  in 
question.     There  is  no  lien  until 
notice  and  demand  of  the  tax  and 
neglect  and  refusal  to  pay;   and 
no  right  to  seize  and  sell  real  es- 
tate until  there  is  failure  to  find 
personal  estate.    There  can  be  no 
legal  sale  without  these  prerequi- 
sites exist  previous  to  such  sale, 
and  the  existence  of  them  must  be 
proved.     They  cannot  be  proven, 
prima  facie,  by  the  recitals  of  the 
deed,    but  may  be   by  evidence 
aliunde.     (Id.) 

5.  Parties  who  have  accepted  a  deed 
after  having  had  ample  opportu- 
nity to  examine  the  same  before 
its  acceptance,  and  also  upon  ac- 
tion being  brought  to  enforce  a 
covenant  in  such  deed  before  it 
was  placed  on  record,  are  not  in 
a  position  which  entitles  them  to 
say  that  it  is  not  in   conformity 
with  their  agreement  of  purchase. 
(Albany    City  Savings  Bank  agt. 
Martin,  ante,  500.) 

6.  Where  the  covenant  in  the  deed 
sustains  the  action  it  should  not 
be  changed  or  altered,  or  adjudged 
incapable  of  enforcement  on  the 
ground  of  fraud  or  mistake,  with- 
out a  trial  in  which  the  grantor 
may  be  heard.     (Id.) 

7.  A  deed  formally  accepted  and 
put  on  record,  and  containing  in 
clear  and  legibly  written  words 
the    assumption    clause  or  cove- 
nant sought  to  be  enforced,  is  very 
high  evidence  of  the  agreement 
between  the  parties  at  the  time  of 
the  purchase,  and  should  not  be 
lightly  disregarded,  nor  set  aside 
except  upon  clear  and  convincing 
proof.     (Id. ) 
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8.  The  evidence   in   this    case   ex- 
amined, commented  on  and  held  to 
be   insufficient    to    maintain  the 
defense,    that    the    covenant    in 
the  deed  to  assume  payment  of 
the  mortgage,  was  contrary  to  the 
agreement  of  purchase  and  was 
inserted  therein  by  fraud  or  mis- 
take without  the  knowledge  of 
the  grantees.     (Id.) 

9.  A  deed  executed  by  a  husband  and 
wife,   which    '.'grants,   bargains, 
sells,    aliens,     remises,     releases, 
conveys  and  confirms "  the  land 
and   "all  the  estate,  right,  title, 
interest,      property,      possession, 
claim  and  demand  whatsoever,  as 
well  in  law  as  in  equity,  of  the 
said  parties  of  the  first  part  of,  in 
and  to  the  same,"  is  sufficient  to 
release  the  wife's  inchoate  right 
of  dower  in  the  land,  and  estop 
her  from  subsequently  claiming 
the  same.     (Gittilan  agt.  Swift,  14 
Hun,  574.) 


DE  FACTO  OFFICER. 

1.  Upon  the  trial  of  an  indictment 
for  perjury  in  falsely  swearing  to 
an  affidavit,  required  by  law  to  be 
made,  the  plaintiff  in  error  insist- 
ed that  the  oath  was  invalid,  for 
the  reason  that  the  notary  public 
before  whom  it  was  taken  was  a 
non-resident  of  the  state: 

HeM,  that  even  though  the  no- 
tary was  a  non-resident,  yet,  as  he 
had  been  duly  appointed  and  was 
acting  as  such,  he  was  an  officer 
de  facto,  and  his  acts  as  such  were 
valid  and  binding.  (I,ambert  agt. 
People,  14  Hun,  512.) 

2.  HeM,  further,  that  the  prosecu- 
tion was  not  bound  to  show  affirm- 
atively  that  the  notary  had   ac- 
tually taken   the  oath  of  office. 
(Id.) 

DEFECT  OF  PARTIES. 

1.  How  it  must  be  taken  advantage  of 
in  the  justices'  court.     (See  Fra- 
•    zier  agt.  Gibson,  15  Hun,  37.) 

.    VOL.  LVI  75 


DEFENSES. 

1.  In    a    suit    upon    a    judgment 
brought  in  a  court  of  record  of  the 
state  of  New  York,  an  equitable 
defense   would    be  available  by 
way  of  answer,  if  sufficient  in  sub- 
stance to  entitle  the  party  to  relief 
against  the  judgment.      (Montejo 
agt.  Owens,  ante,  202.) 

2.  But  in  the  circuit  court  of  the 
United  States  equitable  defenses 
are  not  now  available  in  common 
law  actions.     (Id.) 

3.  Where  the  action  is  at  common 
law  and  the  defense  is  substan- 
tially an  action  in  equity,  it  cannot, 
because  it  assumes  the  guise  of  an 
answer  or  defense  under  the  state 
law,  escape  from  the  control  of 
the  laws  of  the  United  States  as 
to  the  modes  of  enforcing  equita- 
ble rights.     (Id.) 

4.  The  jurisprudence  of  the  United 
States  has  recognized  the  distinc- 
tion between  legal  and  equitable 
rights  and  suits  as  one  of   sub- 
stance, as  well  as  of  form  and 
procedure.     (Id.) 

5.  The  rights  of  the  parties  to  a 
legal  action  must  be  determined 
as  they  existed  at  the  commence- 
ment of  the  action.     Although  an 
equitable  defense  is  allowed,  it 
does  not,  when  interposed,  change 
the  character  of  the  action,  nor 
authorize  transactions  subsequent 
to  its  commencement  to  be  shown 
to  affect  those    rights.     (Winner 
agt.   Ommpaugh,  71  N.  T.,  113.) 

6.  One,  who  has  purchased   from 
the  general  owner  goods  pledged 
for  advances,  with  knowledge  or 
notice  of  the  lien  of  the  pledgee, 
and  who  receives  the  goods  from 
the  latter  with  notice  of  his  claim 
of  a  lien   thereon   for   a  specific 
amount,  takes  them  with  the  obli- 
gation to  pay  the  lien,  and  in  an 
action   therefor,    cannot   offset   a 
claim  against  the  pledger.     (Car- 
rington  agt.  Ward,  71  N.  Y.,  300.) 
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7.  Where  goods  pledged  have  been 
disposed  of  by  the  pledgee,  who, 
however,     substitutes     in     their 
place  and  delivers  to  a  purchaser 
from  the  pledger,  upon  the  order 
of  the  latter,  other  goods  of  the 
same    kind,    quality   and    value, 
which  are  accepted  by  the  pur- 
chaser, the  latter  cannot  take  ad- 
vantage   of    the    wrong    of    the 
pledgee;  and  it  is  no  defense  to 
an  action  by  the  pledgee  to  re- 
cover the  amount  of  his  lien  upon 
the  goods.     (Id.) 

8.  The  facts  that  the  assignor  of  a 
mortgage  and  his  assignees  acted 
in  concert  with   a  view  unneces- 
sarily to  harass  and   oppress  the 
mortgagor,   and    with    intent   to 
prevent  payment,  to  the  end  that 
the  equity  of  redemption  might 
be  foreclosed,  and  they  become 
purchasers  for  less  than  the  value, 
do  not  constitute  a  defense  to  an 
action  to  foreclose  the  mortgage. 
(Morris  agt.  TutMU,  72  N.  T.,  575.) 

9.  So,  also,  the  facts  that  the  as- 
signee took  title  from  motives  of 
malice,  and  solely  with  a  view  to 
bring  an  action,  and  that  the  as- 
signor assigned  from  a  like  motive, 
and  without  consideration,  furnish 
no  defense  and  do  not  impeach 
plaintiff's  title.     (Id.) 

10.  The  fact  that  shipper  of  goods  is 
doing  business  in  fictitious  name  is 
no   defense  to  an  action  by  him 
against  carrier  for  loss  or  damage. 
(See  Wood  agt.  Erie  R.  Co.,  72  N. 
Y.,  196.) 

11.  In  action  against  railroad  com- 
missioners   who     have     received 
moneys  to  pay  interest  on  town 
bonds,  the  invalidity  of  the  bonds 
and  the  fact  that  they  defend  pur- 
suant   to  a    resolution    of    town 
meeting,  no  defense.     (See  F.  N. 
Bank  agt.  Wheeler,  72  N.  T.,  201.) 

DEFICIENCY. 

1.  SemUe,  that,  where  a  judgment 
in  an  action  to  foreclose  a  mort- 


gage provides  "  that  if  the  pro- 
ceeds of  sale  be  insufficient  to  pay 
the  amount  so  reported  to  be  due 
to  the  plaintiff,  the  said  referee 
specify  the  amount  of  such  de- 
ficiency in  his  report  of  sale,  and 
that  the  defendant  pay  the  same 
to  the  plaintiff,"  it  is  unnecessary 
to  apply  to  the  court  for  an  order 
confirming  the  report  of  the  ref- 
eree, before  issuing  execution 
against  the  defendant  for  the 
amount  of  the  deficiency,  nor  is 
it  necessary  to  enter  any  further 
judgment  upon  the  filing  of  the 
said  report.  (Moore  agt.  Shaw, 
15  Hun,  428.) 

2.  Semble,  that  it  may  be  necessary 
to  have  the  report  confirmed,  in 
order  to  perfect  the  title,  as  be- 
tween the  mortgagor  and  purchas- 
er. (Id.) 

DELIVERY. 

1.  Where  a  debtor  makes  a  general 
assignment  of  an  interest  in  goods 
not  in  his  possession,  or  under  his 
control,  a  delivery  to  the  assignee 
is  not  essential  to  the  validity  of 
the    assignment.      (Mumper    agt. 
Rushmore,  14  Hun,  591.) 

2.  Where  the  sheriff  has  seized  the 
debtor's  goods  under  an  execu- 
tion, the  assignment  will  transfer 
the  debtor's  interest  therein,  sub- 
ject to  the  lien  of  the  execution, 
as  against  a  subsequent  attaching 
creditor.     (Id.) 

3.  A  delivery  of  goods  by  a  vendor 
to  a  carrier,  pursuant  to  the  direc- 
tions of  the  purchaser,  is  a  good 
delivery  to  the  latter.     ( W.  Silver 
Plate  Co.  agt.  Green,  72  N.  Y.,  17.) 


DEMURRER. 

See  ANSWER. 

Barney  agt.  Northern  Pacific  Rail- 
road Company,  ante,  33. 

See  PLEADING. 

George  agt.  Grant,  ante,  244. 
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See  CAUSE  OP  ACTION. 

Garner  agt.  Thorn,  ante,  452. 

1.  In  this  action,  brought  to  recover 
the  amount  of  a  promissory  note, 
the  summons  and  complaint  were 
served    on    June    twenty-second. 
On  July  twelfth,  defendant's  at- 
torney mailed,,  at  Utica,  a  frivol- 
ous demurrer  to  the  complaint, 
directed  to  plaintiff's  attorney  at 
Herkimer.      On  the  morning  of 
the  thirteenth,  plaintiffs  called  at 
the  post-office  at  Herkimer,  but 
did  not  find   the  demurrer,  and 
entered  judgment,  having  never 
received  any  notice  of  appearance 
from  defendant.     Thereafter,  and 
on  the  same  day,  other  judgments 
were  entered  against  defendant, 
as  it  was  alleged,  in  favor  of  his 
friends,  and  he  made  a  general 
assignment,      with      preferences, 
plaintiff's  debt  not  being  preferred. 
Some  $800  was  realized  upon  an 
execution  issued  under  the  judg 
ments,  but  not  sufficient  to  pay 
plaintiff's  judgment,  unless  given 
priority  over  the  other  judgments 
of  the  thirteenth.     On  July  nine- 
teenth,   the  demurrer  was  over- 
ruled as  frivolous.     Upon  a  mo- 
tion   to  set    aside  the  plaintiff's 
judgment: 

Held,  that,  as  the  circumstances 
tended  to  show  that  the  defend- 
ant's attorney  intended  to  prevent 
plaintiff  from  entering  judgment 
until  other  judgments  had  ob- 
tained a  preference,  it  was  incum- 
bent upon  the  said  attorney  to 
show  precisely  when  the  demur- 
rer was  mailed,  and  what  time 
the  first  mail  for  Herkimer  left  on 
the  next  morning;  that  if  it  was 
mailed  so  late  at  night  as  to  miss 
the  first  mail  of  the  next  morning 
the  judgment  was  regular.  That 
as  the  defendant  failed  to  show 
these  facts,  the  motion  should  be 
denied.  (Green  agt.  Howard,  14 
Hun,  434.) 

2.  When  a  party  is  entitled  to  have 
irregular  proceedings    set    aside, 
considered.     (Id.) 


3.  Under  the  Code  of  Civil  Proced- 
ure no  appeal  lies  from  an  order 
sustaining  or  overruling  a  demur- 
rer—  remedy  under  such  Code. 
(See  Miller  agt.  Sheldon,  15  Hun, 
220.) 


DEPOSITION. 

See  COMMISSION. 

Sutler  et  al.  agt.  Flanders,  ante, 
312. 


DISBURSEMENTS. 

See  COSTS. 

Potter  &Markham&gl.  Carpenter 
&  Co.,  ante,  89. 


DISCHARGE. 

1.  A  voluntary  discharge  from  ar- 
rest by  the  plaintiff  of  a  defend- 
ant, held  in  custody  under  an  exe- 
cution,  satisfies    the    judgment. 
(Eawl  et  al.  agt.  GuiUeaume,  ante, 
308.) 

2.  Such  a  release  constitutes,  in  law, 
a  satisfaction.     (Id.) 

3.  Where,  however,  a  defendant  was 
not  arrested  before  judgment,  and 
on  being  taken  into  custody,  after 
judgment,  disputes  the  right  thus 
to  imprison  him  and  notices  a  mo- 
tion to  be  discharged  to  set  aside 
the  arrest,  and  the  plaintiff,  with- 
out waiting  for  the  action  of  the 
court,  consents  to  the  defendant's 
discharge,  such  consent  is  not  vol- 
untary and  will  not  operate  as  a 
satisfaction.    (Id.) 

4.  In  such  a  case  it  is,  as  to  him,  a 
determination   in   his  favor  that 
the  execution  had  been  irregularly 
issued.     In  such  a  case  he  cannot 
afterwards  claim  that  the  execu- 
tion was  legally  issued,    and    be- 
cause of   his  discharge  claim  the 
right  to  have  the  judgment  against 
him  satisfied.     (Id.) 
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5.  The  case  is  substantially  the  same 
as  though  the  discharge  had  been 
secured  without  the  plaintiff 's.  as- 
sent, for  it  was  induced  by  the 
hostile  action  of  the  defendants. 
(Id.) 

6.  A  debtor  who  is  discharged  in 
composition  proceedings  institut- 
ed under  the  United  States  bank- 
rupt act,  is  not  thereby  relieved 
from  a  previous  debt  fraudulently 
contracted.     (Libbey  agt.  Strasbur- 
ger,  14  Hun,  120.) 


DISCONTINUANCE. 

1.  On  plaintiff's  application,  it  was 
ordered  that  he  ' '  have  leave  to  dis- 
continue the  action "  upon  pay- 
ment   of    costs,    and    that    upon 
payment  thereof   he  might  enter 
an  order  discontinuing  the  action : 

Held,  that  the  plaintiff  might, 
at  his  election,  refuse  to  accept 
the  terms  imposed  by  the  order, 
and  continue  the  action.  (Society 
of  N.  T.  Hospital  agt.  Coe,  15  Hun, 
440.) 

2.  Of  action,  by  the  failure  of  justice 
of  the  peace  to  appear  within  one 
hour  after  the  time  to  which  the 
case    has    been    adjourned.     (See 
Flint  agt.  Gault,  15  Hun,  213.) 


DISMISSAL. 

1.  Where  a  cause  was  at  issue  and 
had    been    referred    and   several 
hearings  had  been  had  before  the 
referee,  when  the  latter  declined 
to   appoint  another  hearing  until 
his  fees  were  paid,  the  case  re- 
maining in  this  condition  for  over 
two  years : 

Held,  that  the  plaintiff  had  un- 
reasonably neglected  to  proceed  in 
the  action,  and  the  motion  to  dis- 
miss the  complaint  was  properly 
granted.  (Ellsworth  agt.  Smith, 
ante,  237.) 

2.  It  is  not    a  good  answer  to  the 
motion  that  the  defendants  them- 


selves might  have  noticed  the  case 
for  trial.  The  plaintiff  had  the 
affirmative.  He  was  the  actor  un- 
til his  case  was  presented  and 
closed,  and  was  himself  bound  to 
proceed.  (Id.) 


DISTRICT  COURTS. 

1.  Under  the  provisions  of  the  act  of 
1862  (Laws  of  1862,  chap.  484),  in 
regard  to  the  district  courts  of  the 
city  of  New  York,  providing  that 
no  person,  having  a  place  of  busi- 
ness in  that  city,  shall  be  deemed 
a  non-resident  of  it,  non-residents 
having  a  place  of  business  in  the 
city,  for  purposes  of  suing  in  the 
district  courts,  are  to  be  deemed 
residents  of  the  district  in  which 
their  place  of  business  is  situated. 
(Clarkson  agt.  Millnacht,  ante,  323.) 

2.  Plaintiffs  were  partners,  having 
a  place  of,  business  in  the  first  dis- 
trict, two  of  them  being  non-resi- 
dents and  the  other  a  resident  of 
the  seventh  district,  the  defendant 
being  a  resident  of  the  ninth  dis- 
trict. 

Held,  that  the  suit  was  properly 
brought  by  long  summons  in  the 
first  district,  under  section  4  of  the 
district  court  act  of  1857  (Laws 
1857,  chap.  144),  providing  that 
the  action  may  be  brought  in  the 
district  in  which  one  of  the  plain- 
tiffs resides.  (Id. ) 


DIVORCE. 

1.  In  a  suit  for  divorce,  a  valid 
judgment,  in  personam,  may  be 
rendered  against  a  defendant,  not 
during  the  progress  of  the  suit 
within  the  territorial  jurisdiction 
of  the  court  rendering  it,  provided 
that  be  the  place  of  his  citizen- 
ship and  domicile,  though  process 
be  served  on  him  only  in  some 
method  prescribed  by  the  law  of 
that  jurisdiction,  as  a  substitute 
for  personal  service,  and  though 
he  has  not  voluntarily  appeared; 
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and  such  judgment  is  effectual  to 
'dissolve  the  marriage  contract, 
and  will  be  prevalent  and  effec- 
tual everywhere.  (Baker  agt.  Peo- 
ple, 15  Hun,  256.) 

2.  Semble,  that  such  judgment  would 
have  the  same  effect,  where  the 
defendant  was  not  a  citizen  of,  or 
domiciled  within,  the  state  giving 
jurisdiction  to  the  court,  and  es- 
pecially where  the  marriage 
sought  to  be  annulled  was  cele- 
brated therein.  (Id.) 


EJECTMENT. 

1.  The  plaintiff  claims  title  to  cer- 
tain lands  under  a  comptroller's 
deed,   executed    in    1836,   which 
conveyed    three    tracts  of    6,800 
acres  each;   one  to  be  laid  out  in 
the  north-east  quarter  of  township 
No.    47,   Totteu    and    Crossfield; 
one  in  the  north-west  quarter,  and 
the  other  in  the  south-east  quarter 
thereof.     At  the  time  of  the  giv- 
ing of  the  deed,  township  No.  47 
was  an  entirely  wild  and  native 
forest.      Actual    possession    was 
taken  •  of    four  or    five  hundred 
acres   in  the    south-east   quarter, 
and  valuable  improvements  made 
thereon.     The  party  claiming  un- 
der the  deed,  also,  entered  upon 
the    north-west    quarter,  built  a 
shanty  and  barn   thereon,  made 
roads  and  continued  in  the  actual 
enjoyment  thereof,    cutting   and 
getting  logs  therefrom: 

Held,  that  the  possession  of  the 
plaintiff  of  the  tract  in  the  north- 
west quarter  was  sufficient  to  en- 
able them  to  maintain  an  action 
of  ejectment  against  trespassers 
thereon.  (Thompson  agt.  Bur- 
ham,  15  Hun,  580.) 

2.  Where,    in    an  action  of    eject- 
ment, it  appears  that  the  property 
is  subject  to  an  easement,  judg- 
ment that  the  plaintiff  have  pos- 
session subject  to  such  easement, 
is  not  ordered,  unless  it  appears 
that  defendant  has  been  guilty  of 


some  unlawful  and  unauthorized 
interference  with  plaintiff's  rights. 
(De  Witt  agt.  Village  of  Ithaca,  15 
Hun,  568.) 


ELECTION  OP  REMEDIES. 

1.  In  order  to  maintain  an  action 
against  the  stockholders  of  a  cor- 
poration, to  recover  a  debt  due 
from  the  latter,   on  the  ground 
that  the  capital  stock  has  not  been 
paid  in  in  full,  an  action  must 
have  been  brought    against    the 
corporation  within  one  year  after 
the  debt  became  due ;  and  it  is  not 
a  sufficient  compliance  with  this 
requirement  of  the  statute  to  show 
that,  within  a  year,  a  petition  in 
bankruptcy  was  filed  by  the  plain- 
tiff and  others  against  the  com- 
pany, upon  which  it  was  adjudged 
a  bankrupt,  and  in  which   pro- 
ceedings plaintiff  duly  proved  his 
claim.        (Birmingham     National 
Bank  agt.  Mosser,  14  Hun,  605.) 

2.  Semble,  That  the  fact  of  the  plain- 
tiff acting  as  one  of  the  petitioners 
in  bankruptcy,  evinced  an  election 
to  pursue  the  remedy  afforded  by 
the  bankrupt  act,  and  to  forego 
that  given  by  the  statute.    (Id.) 


EQUITABLE  CONVERSION. 

See  WILL. 

Oano  agt.  McCunn,  ante,  337. 


EQUITY. 

1.  The  rights  of  parties  to  a  legal 
action  must  be  determined  as  they 
existed  at  the  commencement  of 
the  action.  Although  an  equit- 
able defense  is  allowed,  it  does 
not,  when  interposed,  change  the 
character  of  the  action,  or  author- 
ize transactions  subsequent  to  the 
commencement  to  be  shown  to 
affect  those  rights.  (  Wtxnrr  agt. 
Ocumpauyh,  71  N.  Y.,  113.) 
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2.  The  bringing  of  an  action  of.  a 
distinctly  equitable  character  is  a 
waiver,  so  far  as  the  .plaintiff  is 
concerned,  of  the  right  of  trial 
by  jury,  although  upon  the  facts 
he  may  be  entitled  to  either  legal 
or  equitable  relief;  and  in  deter- 
mining the  mode  of  trial,  the  court 
may,  as  to  him,  be  governed  by 
the  nature  of  the  action,  as  stated 
in  the  complaint.     (Damson  agt. 
Associates  J.  Co.,  71  N.  T.,  333.) 

3.  It  seems,  that  the  rule  as  to  the 
defendant  is  different ;    that  he 
cannot  be  deprived  of  a  jury  trial, 
in  a    proper    case,    because    the 
plaintiff  has  demanded  equitable, 
instead  of  legal,  relief.     (Id.) 


ERROR,  WRIT  OF. 

1.  A  writ  of  error  for  review  in  this 
court  only  reaches  to,  and  brings 
before    it,  errors   in  the  record. 
(Peopte  agt.  Casey,  72  N.T.,  393.) 

2.  After  conviction  and  sentence  of 
the  plaintiff  in  error  in  a  court  of 
sessions,  a  motion  for  a  new  trial 
was  made  under  the  act  of  1859 
(sec.  4,  chap.  339,  Laws  of  1859), 
which  was  denied;  he  obtained  a 
writ  of  error  and  writ  of  certiorari 
from  the  supreme  court,  the  re- 
cord and  all  the  papers  and  pro- 
ceedings on  the  motion  for  new 
trial    were    returned    to  the  su- 
preme court,  where  the  judgment 
of    the     court    of    sessions    was 
affirmed.     Plaintiff  in  error  then 
obtained  a  writ  of  error  returna- 
ble to  this  court: 

Held,  that  the  writ  did  not  bring 
up  for  review  the  proceedings  on 
motion  for  a  new  trial,  as  they 
formed  no  part  of  the  record.  (Id.) 

3.  The  objection  cannot  be  enter- 
tained here  that  there  was  no  evi- 
dence which  warranted  the  con- 
viction, where  there  is  no  excep- 
tion in  the  record  which  raises  it. 
(Id.) 

4.  Erroneous  rulings  on  criminal  trial 


which  could  not  have  prejudged 
the  accused,  not  ground  for  re- 
versal. (See  Phelps  agt.  People,  72 
N.  T.,  365.) 


ESTOPPEL. 

See  MORTGAGE. 

Hemmenway  agt.    Mulock.  ante, 
38. 

EVICTION. 

1.  Defendant  leased  certain   prem- 
ises to  the  plaintiff  in  March,  1874, 
for  one  or  five  years,  at  the  option 
of  the  plaintiff.     During  the  year 
1874  defendant  committed  a  num- 
ber of    acts  which  the  plaintiff 
claimed  constituted  an  eviction, 
and  to  recover  damages  for  which 
this  action  was  brought.     At  the 
expiration  of  the  year,  plaintiff 
decided  to  continue  the  lease  for 
four  years  more : 

Held,  that  such  election  was 
equivalent  to  taking  a  new  lease, 
and  as  plaintiff  had  not  been  ex- 
pelled from  or  abandoned  the 
premises,  it  was  a  conclusive  de- 
fense to  an  action  for  damages 
sustained  because  of  the  'alleged 
eviction  during  the  previous  year. 
(Edwards  agt.  Candy,  14  Hun, 
596.) 

2.  Semble,  that  an  eviction  cannot 
take  place  without  an  actual  ex- 
pulsion from  or  an  abandonment 
of  the  demised  premises.     What 
acts  constitute  a  constructive  evic- 
tion, considered.    (Id.) 


EVIDENCE. 

See  DEED. 

Albany  City  Savings  Bank  agt. 
Martin,  ante,  500. 

1.  This  action  was  brought  against 
the  treasurer  of  an  association,  the 
complaint  alleging  that  the  de- 
fendant was  "the  treasurer  of  a 
joint  stock  company  or  associa- 
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tion,  known  as  the  Slate  Hill 
Cheese  Factory,  transacting  busi- 
ness in  the  town  of  Palatine,  con- 
sisting of  more  than  seven  share- 
holders." The  answer  was  a  gen- 
eral denial : 

Held,  that,  in  the  absence  of  an 
averment  in  the  complaint  that 
the  association  was  a  corporation 
created  by  or  under  any  statute  of 
this  state,  the  plaintiff  was  bound 
to  prove  the  existence  of  such 
association  by  competent  evidence, 
and  that  the  articles  of  association 
being  in  writing,  its  existence 
could  not  be  proved  by  parol  evi- 
dence. (Bailsman  agt.  Shults,  14 
Hun,  256.) 

2.  Where  a  search  warrant  was  is- 
sued, void  on  its  face,  as  being 
too  indefinite  and  uncertain,  and 
issued  on  an  affidavit  not  sufficient 
to  give  the  justice  jurisdiction  to 
issue  it,  held,  that,  as  bearing  upon 
the  question  of  defendant's  good 
faith  in  causing  the  search  to  be 
made,  it  was  competent  to  show 
that  he  entertained  ill  will  and 
malice  towards  the  plaintiff;  that 
he  had  so  expressed  himself,  and 
made  threats  against  him  during 
a  series  of  years.     (Johnson  agt. 
Comstock,  14  Hun,  237.) 

3.  Where  assessors,  in  making  an 
assessment  for  a  local  improve- 
ment, have,  by  acting  upon  an 
erroneous  principle,  omitted  from 
the  assessment  property  benefited 
by  the  improvement,  and  which 
should  have  been  assessed  there- 
for, held,  under  the  authority  of 
Clark  agt.  Village  of  Dunkirk  (10 
S.  C.  N.  T.,  181),   that  an  action 
might  be  maintained   by  one  or 
more  of  the  persons  assessed,  in 
behalf  of   themselves   and  others 
similarly  situated,  to  restrain  the 
collection  and  enforcement  of  the 
same.    (Kennedy  agt.  City  of  Troy, 
14  Hun,  308.) 

4.  The  testimony  of  one  of  the  asses- 
sors,  as   to    the    principle    upon 
which  they  acted  in  making  the 
assessment,    field,     competent    to 


show  that  it  was  an  erroneous 
one.     (Id.) 

5.  Declarations  of  a  testator  cannot 
be  proved  to  establish  his  inten- 
tion of  adeeming   a  legacy,    by 
means  of  subsequent  advantes  to 
the  legatee,  except  where  they  are 
made  at  the  time  of  making  the 
advances  and  with  a  view  of  giv- 
ing character  to  the  transaction. 
(De   Oroffe    agt.    Terpenning,    14 
Hun,  301.) 

6.  Semble,  however,  that  such  gene- 
ral declarations  may  be  given  in 
evidence  to  rebut  the  presumption 
of  any  such  intention,  and  that  in 
such  case,  similar  evidence  may 
then  be  admissible    to    establish 
such  intention. .  (Id.) 

7.  In  an  action  upon  a  promissory 
note  the  defendant,   in  order  to 
establish  his  defense  of  infancy, 
offered    in   evidence    a  passport, 
containing  a  statement  of  his  age, 
alleged  to  have  been  delivered  to 
him  on  his  emigration  from  Ger- 
many.    Held,  that  it  was  properly 
rejected;  that  although  an  official 
document,  it  was  made  up  from 
the  statements  of  the  defendant 
himself,  or  some  person  in  his  be- 
half, and   is  not  by  any  statute 
made  evidence  of  the  correctness 
of  its  contents.     (Kobbe  agt.  Price, 
14  Hun,  55.) 

8.  He  also  offered  a  book  called  a 
family  record,  shown  to  be  in  the 
handwriting  of  his   father,    then 
living  in  Germany,  containing  the 
births  of  his  several  sons. 

Held,  that  as  the  book  was  not 
a  public  record,  and  as  the  father 
was  still  living,  it  was  properly 
rejected.  (Id. ) 

9.  A  party  cannot  call  witnesses  to 
contradict  statements  made  by  an 
adverse    witness,    in    answer    to 
questions  asked  on  cross-examina- 
tion simply  for  the  purpose  of  im- 
peaching him,     (Id.) 

10.  This  action  was  commenced  in 
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a  justice's  court  upon  a  promissory 
note  made  by  VV  ood,  and  signed 
by  Stafford  for  his  accommodation 
to  the  order  of  one  Bement  who 
died  before  the  commencement  of 
the  action.  The  plaintiff  recover- 
ed a  judgment  against  both  de- 
fendants, from  which  Stafford 
alone  appealed  to  the  county  court. 
Upon  the  trial  in  the  couty  court, 
Stafford  offered  to  prove  by 
Wood,  transactions  and  communi- 
'  cations  had  by  him  (Wood)  with 
Bement  at  the  time  of  the  execu- 
tion of  the  note,  and  subsequent 
thereto,  to  establish  his  defenses, 
one  of  which  was  an  extension  of 
the  time  of  payment  without 
Stafford's  knowledge.  The  evi- 
dence was  rejected  as  inadmissible 
under  section  829  of  the  Code  of 
Civil  Procedure: 

Held,  that  its  rejection  was 
error ;  that  the  testimony  of  Wood 
was  not  offered  "in  his  own  be- 
half," as  he  wras  not  a  party  to  the 
appeal,  nor  in  his  "interest,"  as 
he  was  in  no  way  interested  in  the 
result  thereof.  (Allisagt.  Stafford, 
14  Hun,  418.) 

11.  Upon  the  trial  of  plaintiffs  in 
error  for  procuring  goods  in  Janu- 
ary,   1876,    upon  false  pretenses, 
contained  in  a  written  statement 
made  by  them  in  regard  to  their 
pecuniary  condition,  the  prosecu- 
tion was  allowed  for  the  purpose 
of  showing  the  prisoner's  knowl- 
edge of  the  falsity  of  the  written 
statement,    to    show    statements 
made  by  them  in  the  month  of 
March,   following,   in    regard  to 
their  then  responsibility: 

Held,  that  this  was  error;  that 
the  evidence  was  too  remote  to  be 
admitted  for  the  purpose  of  show- 
ing that  they  knew  that  the  written 
statement  was  false  when  it  was 
made.  (Shulman  agt.  People,  14 
Hun,  516.) 

12.  Where,  upon  the  trial  of  an  ac- 
tion, brought  upon  an  instrument 
claimed  to  be  a  forgery,  the  party 
asserting   the   forgery  writes  his 
name,  in  open  court,  at  the  in- 


stance of  the  adverse  party,  the 
latter  may  offer  the  signature  so 
acquired  in  evidence,  for  the  pur- 
pose of  having  it  compared  with 
the  signature  in  controversy. 
(Bronner  agt.  Loomis,  14  Hun, 
341.) 

13.  A  written  bill  of  sale  "  of  twenty- 
three  casks  of  wine "   imports  a 
sale  of  the  casks  as  well  as  of  the 
wine,  unless  the  contrary  express- 
ly appears,  and  parol  evidence  is 
inadmissible  to  show  that  it  was 
agreed,  at  the  time  of  the  sale, 
that  the  vendee  should  return  the 
casks.      (CaulMns    agt,   Hellman, 
14  Hun,  330.) 

14.  This  action  was  brought  upon  a 
note  made  by  Van  Valkenburgh, 
defendant's  testator,  and  payable 
to  the  order  of  one  Borst,  plain- 
tiff's testator.     The  note  was  in- 
complete  in   form  —  the   amount 
not  being  fully  filled  in.     The  de- 
fense was  that  the  note  was  given 
as  a  memorandum  or  voucher  for 
a  gold  draft,  drawn  by  Borst,  as 
president  of  the  Exchange  Bank 
of  Lockport,  upon  the  Metropoli- 
tan Bank  of   New  York,  to  the 
order  of  the  Bank  of  Montreal, 
to  settle  a  transaction   in  which 
Borst  and  Van  Valkenburgh  were 
interested,  it  being  the  intention 
that,  when  the  cost  of  the  gold 
draft  was  known,  such  amounts 
should  be  filled  in  in  the  note,  and 
that  the  note  should  be  discounted 
to  pay  the  amount  of  such  draft. 
It  was  claimed  that  afterwards 
such  gold  draft  was  paid  for  in  a 
different  manner,  and  the  incom- 
plete note   forgotten   until   after 
Van  Valkenburgh's  death,  when 
it  was  presented  by  Borst. 

Upon  the  trial  the  evidence  was 
given  of  the  financial  situation  of 
Borst  and  Van  Valkenburgh  at 
the  time  the  note  was  made,  and 
at  its  maturity,  to  sustain  defend- 
ant's version  of  the  transaction, 
and  to  show  the  improbability  of 
its  remaining  overdue  without  a 
demand  for  its  payment : 
Held,  that  the  evidence  was  ad- 
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missible.     (Nichotts  agt.  Van  Val- 
kenburgh,  15  Hun,  230.) 

15.  Van  Valkenburgli's  son  having 
testified  that  he  was  immediately 
connected  in  business    with  his 
father,  and  kept  his  books,  was 
allowed  to  testify  that  neither  the 
note  or  its  proceeds  entered  into 
such  business: 

Held,  no  error.     (Id.) 

16.  This  was  an  action  of  replevin  to 
recover  goods  in  the  hands  of  the 
sheriff,  seized  by  him  .under  exe- 
cutions issued  against  one  Cum- 
mings,     plaintiffs    alleging    that 
Cunimings    had    purchased    the 
goods  from  them    by  means  of 
false  and   fraudulent  representa- 
tions, and  with  intent  not  to  pay 
for  them.  Upon  the  trial  a  number 
of  judgments   recovered  against 
Cummings — 'under  two  of  which 
the  executions  were  issued  — were 
against  defendant's  objection  and 
exception,  received  in  evidence; 

Held,  that  they  were  admissi- 
ble, as  they  tended  to  establish  the 
falsity  of  the  representations  and 
the  preconceived  intention  not  to 
pay  for  the  goods.  (Hersey  agt. 
Benedict,  15  Han,  282.) 

17.  As  between  creditors,  judgments 
against  the  debtor,  unimpeached 
for  fraud,  are  conclusive  evidence 
of    indebtedness    upon  all   ques- 
tions affecting    the    title    to   the 
judgment  debtor's  property.    (Id.) 

18.  In  such  an  action,  evidence  that 
the  debtor  has  made  a  general  as- 
signment  is  admissible,  to   show 
the   intent  with  which  he  made 
the    purchase,    against    creditors 
who  have .  recovered    judgments 
after  the  purchase  and  before  the 
assignment.     (Id.) 

19.  Proof  of  similar  and  contempo- 
raneous frauds  are  admissible  in 
evidence,    as    bearing    upon    the 
question  of  intent.     (Id.) 

20.  &>nble,  that  evidence  of  an  at- 
tempt to  commit  a  similar  fraud, 
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at  about  the  same  time,  by  simi- 
lar means,  is  admissible,  whether 
it  was  successful  or  unsuccessful. 
(Id.) 

21.  In  this  action,  to  recover  certain 
personal    property    belonging   to 
plaintiffs'   intestate,   the    defense 
was  that  certain  notes,  described 
in  the  complaint,  were  given  by 
the  intestate  to  defendant  W.  K. 
Waver,  the    proceeds    of  which 
were  by  him  equally  divided  be- 
tween himself  and  the  defendant 
W.  J.  Waver;  that  the  residue  of 
the  property  described  in  the  com- 
plaint was  given  to  defendant  W. 
J.   Waver    and    his  wife  Mary. 
Upon  the  trial  Mary  was  allowed 
to  testify,  as  a  witness  for  defend- 
ants, as  to  what  occurred  when 

•  the  intestate  was  alleged  to  have 
given  the  notes  to  W.  K.  Waver: 

Held,  that,  as  her  husband  was 
interested  in  the  event  of  the  ac- 
tion, as  he  was  to  share  in  the  pro- . 
ceeds  of  the  notes,  that  his  wife's 
testimony  was  incompetent,  under 
section  830  of  the  Code  of  Civil 
Procedure. 

W.  J.  Waver  was  also  called  by 
defendants,  and  asked:  "  Were 
you  present  when  the  note  was 
handed  over  to  Walter  K.  ?  " 

Held,  that  this  called  for  testi- 
mony as  to  a  personal  transaction 
with  deceased,  and  was  inadmis- 
sible under  section  829  of  the  Code 
of  Civil  Procedure.  ( Waver  agt. 
Waver,  15  Hun,  277.) 

22.  When  commissioners  appointed 
to  appraise  lands  to  be  taken  for 
railroad  purposes  'reject  legal  and 
competent  evidence,    or  mistake 
the  principle  that  should  govern 
their   appraisement,  their   award 
will  be  set  aside. 

For  many  years,  two  tracks  of 
the  petitioner  ran  diagonally 
across  Broadway,  Albany,  in 
front  of  a  lot  of  one  Judge,  upon 
which  stood  his  grocery  store  and 
dwelling-house.  In  1H74,  the  pe- 
titioner laid  two  additional  tracks 
in  the  street,  bringing  them  a  frw 
feet  nearer  Judge's  building.  At 
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the  hearing  before  the  commis- 
sioners appointed  to  appraise 
Judge's  damages  arising  from  the 
occupation  of  the  portion  of  the 
street  adjacent  to  Judge's  lot, 
taken  for  the  additional  tracks, 
and  of  which  he  owned  the  fee, 
Judge  offered  to  prove  that  the 
passage  of  heavily  laden  cars 
jarred  the  walls  and  partitions  of 
his  building  so  seriously  as  to  re- 
quire repairs  to  the  extent  of 
$1,000  a  year;  that  the  portion  of 
the  lot  not  taken  had  been  depre- 
ciated in  value  by  the  noise, 
smoke  and  increased  danger,  and 
that  such  remaining  portion 
would,  in  the  future,  be  depre- 
ciated in  value  by  the  running  of 
the  cars  over  the  new  tracks.  The 
commissioners  rejected  the  evi- 
dence : 

Held,  that  this  was  error.  (Mat- 
ter of  N.  Y.  C.  and  H.  R.  R.  R.  Co., 
15  Hun,  63.) 

23.  The  plaintiff  herein  assigned  to 
one   Stork  two  bonds  and  mort- 
gages, by  an  instrument  purport- 
ing to  assign  them  wholly,  but 
containing  the  following  words: 
"  Upon  which  there  is  to  be  cred- 
ited, reducing  the  two  mortgages 
to  the  sum  of  $5,500  at  this  date." 

In  an  action  by  the  plaintiff 
against  an  assignee  of  the  said 
mortgages,  to  redeem  the  same  on 
payment  of  the  amount  due,  held, 
that  it  was  competent  to  prove, 
by  parol,  that  the  mortgages  were 
not  assigned  absolutely,  but  upon 
a  loan  of  $5,000  to  plaintiff  upon 
the  agreement  that  if  this  sum 
were  not  repaid  in  three  months, 
the  interest  of  the  assignee  there- 
in should  be  $5,500.  (Warmouth 
agt.  Tracy,  14  Hun,  180.) 

24.  Held,  further,  that  the  words  of 
limitation  were  to  be  construed  as 
a  reservation  to  the  assignor  of 
the  amount  over  $5,500,  and  not 
as  a  statement  of  the  amount  due 
from  the  mortgagors.     (Id.) 

25.  This  action  was  brought  to  re- 
cover the  value  of  services  ren- 


dered to  the  defendant  in  procur- 
ing a  pension  for  her.  It  appeared 
that  the  plaintiff  had  been  in- 
dicted and  convicted  in  the  United 
States  court  for  charging  excess- 
ive fees  for  getting  the  pension. 
While  the  indictment  was  pend- 
ing, he  had  returned  to  the  de- 
fendant $110,  which  she  had  pre- 
viously paid  to  him.  On  the  trial 
of  the  indictment,  his  counsel,  in 
summing  up,  had  spoken  of  vhis 
as  an  act  of  generosity  on  his 
part.  Upon  this  trial,  this  state-  * 
ment  of  his  counsel  was  allowed 
to  be  proved  as  an  admission  of 
the  plaintiff: 

Held,  that  it  was  error  to  allow 
the  statement  to  be  proved.  (Adee 
agt.  Howe,  15  Hun,  20.) 

26.  This  action  was  brought  by  a 
receiver    of    John    McGuire,    to 
have  a  judgment  against  him  de- 
clared a  lien  upon  a  lot  conveyed 
by  his  father  to  the  defendant, 
John    McGuire's    wife,    plaintiff 
claiming  that  the    consideration 
for  the  lot  and  the  cost  of  a  build- 
ing erected  upon  it  had  been  fur- 
nished by  the  son.     Upon  the  trial 
John  McGuire  was  examined,  and 
testified  that  the  money  he  had 
paid  to  the  contractor  had  been 
paid    by    him    as    agent  for  his 
father.     A  referee,  before  whom 
he  had  been  examined  in  supple- 
mentary   proceedings,   was    then 
called,  and  was  allowed,  against 
defendant's  objection  and  excep- 
tion, to  testify  that  upon  such  ex- 
amination   McGuire    swore    that 
this  money  was  loaned  to  him  by 
his  father;  and  also,  that  he  (John 
McGuire)  gave    the  deed  to  his 
wife  as  a  present: 

Held,  that  this  evidence  was 
inadmissible  as  against  his  wife. 
(Kennedy  agt.  McGuire,  15  Hun, 
70.) 

27.  Where,   after  a   jury  has  been 
empaneled  and  a  witness  sworn, 
one  of  the  defendants  is  ordered 
to  be  tried  separately,  the  jury 
and    witness  must    be    resworn. 
(Babcock  agt.  People,  15  Hun,  iU7.) 
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28.  To  excuse  a  physician  from  tes- 
tifying, under  2  Revised  Statutes, 
406,   section  73,  it  must  appear 
that  the  information  was  acquired 
while  he  was  being  consulted  pro- 
fessionally to  obtain  medical  as- 
sistance.    (Id.) 

29.  Where   a  fraudulent   intent  is 
imputed  to  a  person,  or  forms  an 
element  of  a  crime  with  which  he 
is  charged,  he  may  deny  the  fraud- 
ulent intent,  whether  the  effect  is 
to  defeat  the  action  or  to  diminish 
the  damage  or  punishment.     (Id.) 

30.  Where  a  person,  charged  with 
crime,  offers  himself  as  a  witness 
in  his  own  behalf,  he  stands  on 
the  same  footing  as  any  other  wit- 
ness, and  his  character  can  only 
be  impeached  by  evidence  similar 
to  that  which  would  be  required 
to  impeach  the  character  of  any 
other  witness.    (Crapo  agt.  People, 
15  Hun,  269.) 

31.  On  the  cross-examination  of  a 
person  charged  with  burglary,  he 
was  asked,  and  against  his  coun- 
sel's   objection    and    exceptions, 
compelled  to  answer  the  question, 
"were  you  also  in  1869,  along  in 
February  or  March,  arrested  on  a 
charge  of  bigamy?" 

Held,  that  this  was  error.     (Id.) 

32.  What    evidence  admissible  on 
behalf  of  a  person  accused  of  theft' 
to  explain  the  fact  of  his  having 
upon  his  person  property,  appa- 
rently a  portion  of  that  stolen. 
(Id.) 

33.  In  this  action,   brought  to  re- 
cover the  value  of  a  dog  killed  by 
the  defendant,  it  appeared  that 
the  dog  was  a  farm  dog,  trained 
to  bring  up  cows  and  as  a  watch 
dog,  being  part  shepherd  and  part 
bull.     Upon  the  trial  plaintiff  was 
asked,   and,    against  defendant's 
objection  and  exception,  allowed 
to  state  what  the  market  value  of 
the  dog  was : 

Held,  that,  as  the  dog  was  not 
shown  to  have  any  market  value 


the  admission  of  the  answer  was 
error.  (Smith  agt.  Oriswold,  15 
Hun,  273.) 

34.  Upon  the   trial    of   an    action 
brought  to  recover  damages  for 
the  killing  of  plaintiff's  cow  caused 
by  the  defendant  not  maintaining 
proper  cattle-guards,  one  of  plain- 
tiff's witnesses  was    allowed   to 
state,  against  defendant's  objec- 
tion and  exception,  that  the  train 
was  running  at  the  rate  of  fifteen 
miles  an  hour.    The  defendant's 
counsel  asked  the  court  to  charge 
' '  that,  in  view  of  the  facts  of  the 
case,  the  rate  of  speed  had  nothing 
to  do  with  this  case :  " 

Held,  that  it  was  error  to  refuse 
so  to  charge.  ( White  agt.  Utica 
and  Black  River  E.  K  Co. ,  15  Hun. 
333.) 

35.  In  an  action  by  an  administrator, 
with  the  will  annexed,  to  recover 
property  of   the    deceased    from 
persons  claiming  to  own  it  by  vir- 
tue of   a  gift  from  the  testator, 
declarations  of   the  deceased  in- 
consistent with  such  claim,  are 
not  admissible  in  favor  of  the  ad- 
ministrator.    (Graves   agt.    King, 
15  Hun,  367.) 

36.  A  report  made  and  filed  by  a 
county  treasurer,  in  pursuance  of 
chapter  386  of  the  Laws  of  1859, 
is  admissible  in  evidence,  in  an 
action  upon  his  official  bond,  to 
show  the  amount  of   moneys  or 
securities  then  in  his  hands  be- 
longing to  infants  or  other  per- 
sons.    (Supervisors   of   Tompkins, 
agt.  Bristol,  15  Hun,  116.) 

37.  Statements  made  by  a  county 
treasurer  to  his  successor  in  office, 
after  the  expiration  of  his  term, 
are  not  admissible  against  his  su- 
reties.    (Id.) 

38.  Under  section  399  of  the  Code 
of    Procedure,  one  entitled   to  a 
legacy  under  a  will  could  not  be 
examined  as  to  personal  transac- 
tions with  the  deceased,  as  against 
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his  executors,  although  her  inter- 
est was  adverse  to  that  of  the 
party  calling  her.  (Gifford  agt. 
Sackett,  15  Hun,  79.) 

39.  In  an  action  upon  a  policy  of  life 
insurance,  the  defendant,  in  order 
to  show  the  insanity  of  the  de- 
ceased's father,  called  the  super- 
intendent of  an  insane  asylum  in 
Ohio,  having  no  personal  know- 
ledge of  the  disease  of  the  father, 
who  stated  that  it  appeared  from 
the  records  that  he  was  twice  ad- 
mitted to  the  asylum : 

Held,  that  this  evidence  was  im- 
properly admitted.  (Newton  agt. 
Mutual  Benefit  Life  Ins.  Co.,  15 
Hun,  595.) 

40.  A  copy  from  the  records  of  the 
probate   court,   in    Ohio,    stating 
that  the  court  visited  Ross  (the 
father),  held  an  inquest,  and,  on 
the  testimony  produced,  held  him 
to  be  a  lunatic,  was  also  given  in 
evidence  by  the  defendant.     No 
proof  of   the  authority  given  to 
this  court  by  the  laws  of  Ohio 
was  offered: 

Held,  that  this  evidence  was  in- 
competent to  show  the  insanity 
of  the  father.  (Id.) 

41.  A  question  in  the  application 
was:  "  Have  they  (parents,  broth- 
ers or  sisters)  died  of,  or  been 
afflicted  with  insanity,  epilepsy, 
*    *    *    or  other  hereditary  dis- 
ease?" 

Held,  that  it  was  only  insanity 
of  an  hereditary  character  that 
was  referred  to  in  the  question 
and  not  an  accidental  or  tempora- 
ry insanity.  (Id.) 

42.  Referees  appointed  to  hear  an 
appeal  from   an  order,  made  by 
commissioners  of  highways,   dis- 
continuing a  highway,  cannot  pass 
upon  the  question  of  the  jurisdic- 
tion of  the  commissioners  to  make 
such  order,  but  are  confined  to  an 
examination    of   the    case    upon 
the  merits.     (People  ex  rel.  Bailey 
agt.  Sherman,  15  Hun,  575.) 


43.  The  discontinuance  of  the  high 
way  was  objected  to  by  some  be 
cause  another  road,   which  was 
claimed  by  others  to  have  render- 
ed the  highway  in  question  unnec- 
essary, had  upon  it  a  steep  hill. 
Upon  the  hearing,  a  paper,  signed 
by  the  owner  of  the  land  upou 
which  the  hill  was,  consenting  to 
allow  the  road  to  run  through  his 
orchard,  if  the  road  in  question 
was  closed,  was  received  in  evi- 
dence.   (Id.) 

44.  Semble,  that  it  was  competent, 
as  it  tended  to  show  that  the  objec- 
tion made,  on  account  of  the  hill, 
could  be  obviated.     (Id.) 

45.  This  action  was  brought  to  re- 
cover damages  for  an  -injury  al- 
leged to  have  been  sustained  by 
plaintiff  by  reason  of  defendant's 
negligence.       An    engineer    was 
backing     his     engine    northerly 
across  one  of  the  streets  in  Sche- 
nectady,  at  the  rate  of  two  miles 
an  hour,  to  take  in  water.    The 
plaintiff,  a  boy  under  four  years 
of  age,  ran  easterly  on  the  south 
side  of    the    street   towards  the 
engine,   approached    near    to  it, 
turned  northerly,   ran   alongside 
of  and  beyond  it,    then    turned 
across  the  track  in  front  of  it,  was 
struck  by  it  and  injured. 

Held,  that  no  negligence  on  the 
part  of  the  defendant  was  shown. 
(Schwier  agt.  N.  T.  C.  and  H.  R.  R 
R  Co.,  15  Hun,  572.) 

46.  In  an  action  to  recover  money  al- 
leged to  have  been  advanced  to  de- 
fendant by  plaintiff s,  one  of  plain- 
tiffs' clerks  testified  that  he  made 
in  their  books  the  following  entry: 
' '  Herman  Von  Keller,  on  account, 
$10,000;"  that  he  had  no  recollec- 
tion of  the  facts  contained  in  it, 
except  that  it  was  like  a  particular 
check  he  was  told  to  draw;  or  of 
its   correctness,    except   from    its 
being  in  the  book. 

Held,  that  the  entry  was  not 
sufficiently  authenticated  to  ren- 
der it  evidence  of  any  thing  (Peck 
agt.  Von  Keller,  15  Hun,  470.) 
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47.  Upon  the  trial  of  the  plaintiff  in 
error,  upon  an  indictment  for  ob- 
taining goods  by  false  pretenses, 
on  or  about  September  first,  sworn 
schedules  filed  by  the  plaintiff  in 
proceedings  in  bankruptcy  com- 
menced in  the  November  follow- 
ing, were  admitted  in  evidence  on 
behalf  of  the  people  to  show  his 
financial  condition  at  the  time  of 
obtaining  the  goods. 

Held,    that    this    was    proper. 
(Abbott  agt.  People,  15  Hun,  437.) 

48.  Information,  acquired  by  a  phy- 
sician in  attending  a  patient,  can- 
not be  disclosed  by  him.    (Grattan 
agt.  Nat.  Life  Ins.  Co.,  15  Hun,  74.) 

49.  Although  presumptive  evidence 
alene  is  sufficient  to  establish  the 
fault  of  adulterous  intercourse,  the 
circumstances  must  lead  to  it,  not 
only  b'y  fair  inference  but  as  a 
necessary  conclusion ;  appearances 
equally  capable  of  two  interpre- 
tations, one  an  innocent  one,  will 
not    justify  the  presumption   of 
guilt.     Evidence  simply  showing 
full  and  frequent  opportunity  for 
illicit,  carnal  intercourse,  is  not 
alone  sufficient  to  found  an  infer- 
ence that  the  criminal  act  was 
committed.     (Pollock  agt.  Pollock, 
71  N.  Y.,  137.) 

50.  General  cohabitation  alone — i.  e., 
the  simple  living  or  being  together 
all  or  most  of  the  time  in  the  same 
household,  apart  from  suspicious 
circumstances  characterizing  it,  is 
not  sufficient  to  warrant  an  in- 
ference of  adultery  ;  there  must 
be   some   accompanying  circum- 
stances fitted  fairly  to  induce  a 
belief  that  it  was  not  for  a  proper 
purpose.     (Id.) 

51.  Hearsay  and  traditional  evidence 
is  competent  to  prove  a  marriage 
when  it  is  the  best  the  nature  of 
the  case  will  admit  of.     It  is  not 
conclusive,    but    may    establish, 
prima  facie,  sufficient  for  the  ad- 
ministration or  devolution  of  prop- 
erty, that  there  was  either  a  form- 
al marriage,  which  cannot  other- 


wise be  proved,  or  that  the  parties 
agreed  per  verba  de  presenti 
to  a  marriage  which  was  followed 
by  cohabitation.  (C '  Jutmberlain 
agt.  Cltamberlain,  71  N.  Y.,  423.) 

52.  Where,  by  a  policy  of  insurance 
upon  a  building    issued    to   the 
owner,  any  loss  is  made  payable 
to  a  mortgagee,  admissions  and 
declarations  made  by  the  owner 
after  a   loss,    are  not  competent 
evidence  in  an  action  by  the  mort- 
gagee upon  the  policy.     (Brown- 
ing agt.  Home  L.  Ins.  Co.,  71  N. 
Y.,  509.) 

53.  In  an  action  to  recover  damages 
for   injuries    to    plaintiff's  canal 
boat,  evidence  on  the  part  of  de- 
fendant that  plaintiff  was  insured 
and  has  received  the  amount  of 
his  loss  from  the   insurer,  is  in- 
competent ;    as  is  also  evidence 
showing  an  agreement    between 
plaintiff    and   the  insurer   as   to 
maintaining  an  action.    (Carpen- 
ter agt.  East  Tr.   Co  ,  71  N.  Y., 
574.) 

54.  In  an  action  for  crim.  con.  the 
divorced  wife  of  the  plaintiff  is  a 
competent  witness  for  him,  both 
to   prove   the   marriage   and    the 
offense  charged.     (  Wottrich  agt. 
Freeman,  71  N,  Y.,  001.) 

55.  The  judgment  record  in  the  ac- 
tion for  divorce  is  competent  evi- 
dence to  show  the  status  of  the 
divorced  wife  and  her  competency 
as  a  witness.     (Id.) 

56.  Such   judgment  cannot  be  at- 
tacked for  error  or  irregularity. 
(Id) 

57.  An  order  for  goods  was  given  to 
an   agent   of  plaintiff,    the   order 
forwarded  by  such  agent  to  plain- 
tiff, which  was  headed  with   de- 
fendant's name,  was  received   in 
evidence  under  objection  and  ex- 
ception : 

Held,  no  error;  that  the  order 
was  no  evidence  of  defendant's 
liability  as  purchaser,  without 
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proof  that  defendant  authorized 
the  agent  to  give  an  order  in  his 
name,  but  with  such  proof  it  was 
competent  as  a  communication  of 
the  order  to  plaintiff.  (W.  Silver 
Plate  Co.  agt.  Green,  72  N.  T.,  17.) 

.58.  So,  also,  the  entry  of  the  order 
in  plaintiff's  order-book,  headed 
with  defendant's  name,  was  held 
competent  to  show  that  plaintiff 
acted  on  the  order,  and  charged 
the  goods  to  defendant.  (Id.) 
i 

59.  In  an  action  for  slander,  circum- 
stances in  mitigation  must  be  set 
up  in  the  answer  in  order  to  make 
evidence  thereof  admissible.  ( Witt- 
over  agt.  Hill,  72  N.  T.,  36.) 

60.  Where  due  notice  of  the  bringing 
of  action  against  it  for  injuries 
caused  by  an  obstruction  unlaw- 
fully placed  in  its  streets  is  given 
by  a  municipal  corporation  to  the 
wrong-doer,  with  a  claim  that  he 
will  be  held  liable  to  indemnify 
against  any  recovery  therein,  the 
judgment  against  it  is  conclusive 
in  the  action  by  it  against  him,  if 
it  is  shown  that  he   unlawfully 
created  or  negligently  left  the  ob- 

.  struction,  both  as  to  the  liability 
of  the  corporation  to  the  person 
injured,  and  as  to  any  matter 
which  might  have  been  urged  as 
a  defense,  and  so,  as  to  contribu- 
tory negligence  on  the  part  of  the 
person  injured.  (City  of  Rochester 
agt.  Montgomery,  72  N.  T.,  66.) 

61.  Where  it  appears  that  a  debtor 
and  others  have  joined  in  a  con- 
spiracy to  defraud  the  creditors  of 
the  former  by  a  fraudulent  dispo- 
sition of  his  property,  the  acts  and 
declarations  of  the  debtor,  made 
in  the  absence  of  the  others,  but 
in  execution  of  the  common  pur- 
pose, and  in  aid  of   its  fulfillment 
are     admissible     against     them. 
(Dewey  agt.  Moyer,  72  N.  T.,  70.) 

62.  Representations  made  by  one  of- 
fering to  sell  property  to  another 
negotiating  therefor  are  part  of 
the  res  gestw,  and  binding  upon 


the  maker,  although  a  bargain  is 
not  concluded  at  the  time,  if.  after- 
wards, as  a  continuation  of  the  ne- 
gotiation, the  person  to  whom  they 
were  made  becomes  a  purchaser. 
(Ahern  agt.  Goodspeed,  72  N.  T., 
108.) 

63.  In  an  action  upon  a  bond  given 
to  plaintiff  as  agreed  on  upon  sale 
of  an  interest  in  a  firm  in  which 
her  testator  was  a  partner,  which 
bond  was  conditioned  to  pay  the 
firm  indebtedness;  held,  that  evi- 
dence of  plaintiff's  attorney  as  to 
the  presentation  of  claims  by  firm 
creditors  against  the  estate,  and  as 
to  his  investigations  to  prove  their 
correctness  was  competent.    (Koh- 
ler  agt.  Matlage,  72  N.  T.,  260.) 

64.  The  report  of  a  referee  assessing 
the  damages  in  consequence  of  an 
injunction,  when  duly  confirmed, 
is,  in  the  absence  of  fraud,  conclu- 
sive upon  the  sureties  to  the  un- 
dertaking given  on  the  granting 
of  the  injunction,  although  they 
had  no  notice  of  the  proceedings. 
It  is,  however,  the  safer  and  fairer 
course  to  give  the  sureties  notice. 
(Jordan  agt.  Volkenning,  72  N.  T., 
300.) 

65.  A  gross  exaggeration  of  value, 
knowingly  and  willfully  made  by 
a  party  as  a  witness,  in  the  ab- 
sence of  the  adverse  party,  is  suffi- 
cient evidence  of  fraud  to  invali- 
date a  judgment  or  assessment  of 
damages.     (Id.) 

66.  In  an  action,  upon  an  undertak- 
ing given  upon  the  granting  of  an 
injunction,  to  recover  the  damages 
assessed  by  a  referee,  whose  re 
port  was  duly  confirmed,  the  an- 
swer alleged  that  plaintiffs  pro- 
cured the  assessment  by  falsely 
and  fraudulently  representing  that 
the  value  of  the  use  of  the  prem- 
ises in  question  was  worth  $4,000 
per  annum,  when,  in  truth,  it  did 
not  exceed  $500.    It  appeared  that 
the  sureties  to  the    undertaking 
were  not  notified  of  the  proceed- 
ings to   assess  damages.      Their 
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principal,  although  notified,  did 
not  appear,  and  the  reference  pro- 
ceeded ex  parte.  One  of  the  de- 
fendants in  the  injunction  suit  was 
the  main  witness  before  the  ref- 
eree. He  testified  that  defendants 
sustained  damages  by  being  kept 
out  of  possession  of  the  land  in 
controversy,  and  that  the  value 
of  the  possession  was  $4,000  per 
annum.  On  the  trial  of  this  ac- 
tion, a  question  was  asked  a  wit- 
ness on  behalf  of  the  sureties  as 
to  what  was  the  fair  value  of  the 
rental  or  use  of  the  lands.  This 
evidence  was  offered  on  the  ques- 
tion of  fraud.  It  was  objected  to 
and  rejected,  the  court  stating  that 
it  would  allow  proof  of  fraud,  but 
not,  in  the  first  instance,  proof 
that  the  assessment  of  damages 
was  too  high: 

Held,  error;  that  the  tendency 
of  the  evidence  offered  was  not 
simply  to  prove  that  the  damages 
were  assessed  too  high,  but  it  was 
to  be  presumed  the  offer  was  made 
to  sustain  the  allegations  of  fraud; 
and,  as  the  evidence  bore  upon 
that  question,  it  should  have  been 
received  and  its  effect  determined 
afterwards  (Id.) 

67.  The  papers  upon  a  motion  of 
defendants  to  set  aside  the  report, 
and  an  order  denying  the  same, 
were  offered  in  evidence  by  plain- 
tiff and  received  under  objection: 

Held,  error;  that  they  were  not 
competent  to  rebut  evidence  of 
fraud  or  to  justify  the  rejection 
thereof;  and,  if  the  allegations  of 
fraud  were  entirely  unsustained, 
they  were  immaterial,  as,  in  that 
case,  the  report  was  conclusive. 
(Id.) 

68.  Upon  the  trial  the  prisoner  was 
a  witness  in  his  own  behalf,  and 
the  counsel  for  the  people  upon 
cross-examination  was  permitted 
to  question  him  as  to  other  alterca- 
tions in  which   he  had  been  en- 
gaged, and  other  assaults  commit- 
ted by  him : 

Held,  no  error.  (People  agt. 
Casey,  72  N.  T.,  394.) 


69.  Where,  upon  a  criminal  trial,  the 
prisoner  offers  himself  as  a  wit- 
ness in  his  own  behalf,  he  is  sub- 
ject to  the  same  rules  upon  cross- 
examination  as  any  other  witness; 
he  may  be  asked  questions  dis- 
closing his  past  life  and  conduct, 
and    thus   impairing    his    credit, 
although  tending  to  show  he  has 
before  been  guilty  of  the  same 
crime  for  which  he  is  upon  trial. 
(Id.) 

70.  The  extent  to  which  such  an  ex- 
amination may  go  to  test  the  wit- 
ness' credibility  is  largely  in  the 
discretion  of  the  trial  court.   (Id.) 

71.  In  an  action  for  slander,  in  im- 
puting to  plaintiff  the  crime  of 
larceny,  the  words  proved  were: 
"  When  he  (plaintiff)  was  high- 
way commissioner   he  stole  one 

,  thousand  dollars  from  the  town." 
Defendant  attempted  to  show  that 
he  referred  only  to  the  fact  that 
plaintiff,  when  he  held  the  office 
of  highway  commissioner,  upon 
an  accounting  before  the  town 
auditors,  failed  to  produce  vouch- 
ers for  the  sum  of  $1,000  which 
came  to  his  hands.  (Hayes  agt. 
Sail,  72  N.  T.,  418.) 

72.  Upon  the  trial  there  was  a  con- 
test as  to  what  took  place  before 
the  town  board  of  auditors,  de- 
fendant claiming  that  plaintiff  did 
not  produce  vouchers,  the  hitter 
claiming  that  he  did.     A  witness 
for  plaintiff  was  asked,    and  al- 
lowed to  answer  under  objection 
and  exception,   if,  at  that  time, 
any  one  disputed    any  item    of 
plaintiff's  account,  or  the  correct- 
ness of  it,  or  as  to  the  amount  of 
money  received: 

Held,  no  error;  as  the  fact  that 
there  was  no  dispute  tended  to 
show  that  there  was  no  question 
as  to  the  vouchers.  (Id.) 

73.  Also,  held,  that  it  was  not  error 
to  receive  what  was  shown  to  be 
a  substantial   copy   of   plaintiff's 
account  presented  to  the  auditors, 
it  appearing  that  the  original  ac- 
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count  had  been  lost  by  plaintiff. 
(Id.) 

74.  The  vouchers  alleged  to  have 
been  presented  to  and  allowed  and 
passed  by  the  auditors  were  re- 
ceived in  evidence,  under  objec- 
tion and  exception,  without  proof 
of  their  genuineness ;  held,  no  error. 
(Id.) 

75.  The  market-price  of  a  marketa- 
ble commodity  may  be  determined 
as  well  by  offers  to  sell,  made  by 
dealers  in  the  ordinary  course  of 
business  as  by  actual  sales;    and 
statements  of  dealers  in  answer  to 
inquiries  as  to  price  are  compe- 
tent   evidence.       (Harrison    agt. 
Glover,  72  N.  Y.,  451.) 

76.  Upon    the    trial    of   an    action 
against  a  village  corporation,  on  a 
contract  for  a  street  improvement,, 
it  was  claimed  on  the  part  of  de- 
fendant that  the  contract  was  not 
fully  performed,  and  that  the  work 
and  materials  were  imperfect  and 
insufficient.    On  this  issue  plaintiff 
offered  in  evidence  a  certificate  of 
the  street  superintendent,  to  the 
effect  that  the  work  was  properly 
done,  and  the  materials  furnished 
such  as  were  called  for;  this  was 
received  under  objection  and  ex- 
ception : 

field,  error,  as  it  did  not  appear 
that  the  superintendent  was  au- 
thorized either  by  the  charter  or 
the  ordinances  of  the  village,  or 
in  any  other  manner,  to  give  such 
a  certificate.  (Parr  agt.  Prest. ,  &c., 
Oreenbush,  73  JV.  Y.,  464.) 

77.  The  making,  filing  and  record- 
ing of  affidavits  of  the  foreclosure 
proceedings   in  foreclosure  of  a 
mortgage  by  advertisement  are  not 
in  the  exercise  of  the  power  of 
sale ;  the  power  is  fully  executed 
when  a  sale  has  been  regularly  and 
duly  made  as  prescribed  by  stat- 
ute ;  the  affidavits  are  merely  evi- 
dence   of   the    exercise    of    such 
power;  they  are  but  prima  facie 
evidence  of  the  facts  stated  (2  R. 
8.,  547,  sec.  12),  and  may  be  con- 


troverted.    (Mowry  agt.  Sanborn, 
72  N.  Y.,  584.) 

78.  The  power  to  sell,  therefore,  does 
not  rest  upon  proof  by  affidavit  of 
publication  of  the  notice  of  sale, 
but  upon  the  fact  of  publication, 
and  this  may  be  shown  independ- 
ent of  the  affidavit.     (Id.) 

79.  An  affidavit  of  publication  stated 
that  deponent  was  "the  foreman 
of  the  printer  of  the  newspaper 
called  the  People's  Journal,  a  pub- 
lic newspaper  printed  and  pub- 
lished in  the  county  of  Washing- 
ington,    where   the   premises  de- 
scribed in  the  annexed  printed  no- 
tice of  sale,  or  a  part  thereof,  are 
situated;"  it  then  stated  that  "the 
notice  of  sale  was  published  for 
twelve  weeks  successively,  at  least 
once  in  each  week,"  &c. : 

Held,  that  the  fair  construction 
of  the  affidavit  was  that  the  notice 
was  published  in  the  paper  named ; 
that  it  was  presumptive  evidence 
of  such  publication,  and  conclu- 
sive until  controverted  or  dis- 
proved. (Id.) 

80.  Plaintiff  was  run  over  by  a  car 
on  defendant's  road.    In  an  action 
to  recover  damages  for  the  injury,- 
which  was  alleged  to  have  been 
caused  by  the  negligence  of  the 
driver  of  the  car,  the  conductor 
was  called  as  a  witness  for  the 
defense.     He  was  not  asked,  and 
did  not  testify  as  to  the  conduct  of 
the  driver,  and  it  did  not  appear 
that  he  was  in  a  condition  to  ob- 
serve it.-    Upon  cross-examination 
he  was  asked,  but  denied  that  he 
had  made  statements  to  the  effect 
that  if  the  driver  had  looked  out 
he  would  have  seen  the  child,  and 
would  not  have  run  over  it.   Plain- 
tiff thereafter  called  and  examined 
a  witness  as  to  declarations  of  the 
conductor  made  long  after  the  ac- 
cident.    After  several  questions 
had  been   put  to  the  witness  in 
respect     to     these     declarations, 
which  failed  to  elicit  any  thing,  in 
answer  to  a  question  as  to  what 
the  conductor  said  about  the  driv- 
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er  looking  or  not  looking,  said 
witness  answered:  "He  told  me 
he  thinks  the  driver  did  not  look, 
or  the  child  would  not  have  been 
run  over."  Each  of  these  ques- 
tions was  objected  to  on  the 
ground  that  the  conductor's  decla- 
rations were  incompetent  to  bind 
•  defendant.  The  objections  were 
overruled  and  exceptions  taken: 

Held,  that  the  evidence  was  er- 
roneously received;  that  such  de- 
clarations were  not  competent  as 
binding  upon  or  affecting  the  de- 
fendant; nor  were  they  admissible 
for  the  purpose  of  contradicting 
or  affecting  the  credibility  of  the 
conductor,  as  the  statement  of  the 
conductor  sought  to  be  contra- 
dicted having  been  drawn  out  on 
cross-examination,  and  not  being 
relevant  to  the  case,  could  not  be 
contradicted.  (Furst  agt.  Second 
Aw.  R.  R.  Co.,  72  N.  Y.,  548.) 

81.  It  is  not  error  for  a  referee  to  re- 
fuse to  allow  a  witness  to  show  the 
results  derived  from  his  examina- 
tion of  books  of  account,  where 
it  does  not  appear  that  it  requires 
expert  testimony  to  ascertain  the 
facts  offered  to  be  shown  by  the 
witness;  while  he  may  allow  a 
witness  with  the  books  before  him 
to  give  a  summary  of  their  con- 
tents, this  is  discretionary  with 
him.  (  Von  Xaclis  agt.  Kretz,  72  N. 


83.  The  declarations  of  a  bankrupt, 
made  before  the  bankruptcy,  are 
admissible  as  evidence  against  his 
assignee  in  bankruptcy  to  estab- 
lish or  support  a  claim  against  the 
estate  of  the  bankrupt.  (Id.) 

83.  A  vendee  of  chattels  or  an  as- 
signee of  a  chose  in  action  must 
be  a  purchaser  for  value  in  order 
to  exclude  the  declarations  of  a 
prior  party  in  interest  from  whom 
he  derived  title,  made  before  such 
party  parted  with  his  interest.  (Id.) 

84.  In  an  action  upon  a  bond  given 
pursuant  to  a  surrogate's  decree 
by  an  executor  who  has  removed 
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from  the  state,  to  recover  a  legacy 
ordered  to  be  paid  by  the  surro- 
gate's decree  on  the  final  account- 
ing of  the  executor;  lield,  that  evi- 
dence tending  to  show  the  condi- 
tion of  the  assets  of  the  estate,  at 
and  prior  to  the  time  of  the  exe- 
cution of  the  bond,  was  incompe- 
tent and  properly  excluded.  (Sco- 
Jifld  agt.  Churchitt,  72  N.  Y.,  56o.) 

85.  Also,  field,  that  in  the  absence 
of  fraud  or  collusion  between  the 
executor  and  legatee,  the  decree 
of   the  surrogate  was  conclusive 
upon  the  sureties.     (Id.) 

86.  Upon  the  trial  of  an  indictment 
the  prisoner,  while  a  witness  in 
his  own  behalf,  was  asked  upon 
cross-examination:    "How  many 
times  have  you   been  arrested  ?  " 
This  was  objected  to  by  his  coun- 
sel upon  the  ground,  among  oth- 
ers, that  it  tended  to  degrade  the 
witness,   and    he  was  privileged 
from  answering.     The  objection 
was  'over  ruled : 

Held,  error;  that  the  objection 
was  valid,  was  properly  taken  by 
the  prisoner's  counsel,  and  that 
the  exception  to  the  ruling  was 
available  to  the  prisoner  as  a  par- 
ty. (People  agt.  Brown,  72  N.  Y., 
571.) 

87.  Although  a  party  is  not  incom 
potent  under  section  899  of  the  old 
Code  to  testify  to  an  independent 
conversation  between  the  deceased 
and  a  third  person,  yet  if  he  par- 
ticipated in  the  conversation  and 
it  related  to  a  transaction  between 
him  and  the  deceased,  he  is  in- 
competent.   (Kraushanr  agt.  Mey- 
er, 72  N.  Y.,  602.) 

88.  Accordingly,  held,  when  in  the 
course  of  a  business  transaction 
between  plaintiff's  testator  and  de- 
fendant M.,  the  deceased   made 
certain  statements  to  V.,  who  was 
engaged  in  drawing  up  papers  be- 
tween  the    parties   in  regard   to 
such  transaction,  and  which  state- 
ments were  in  reference  to  it,  that 
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M.    was    incompetent    to    testify 
thereto.     (Id.) 

89.  In  an  action  to  recover  damages 
for   injuries    resulting   from   the 
breaking  of  an  iron  hook  and  fall- 
ing of  a  mast  to  a  derrick  belong- 
ing to  defendant,  plaintiff  alleged 
negligence  in  that  the  hook  was 
insufficient.    Upon  the  trial  plain- 
tiff   produced    a   piece   of   iron, 
which  his  evidence  tended  to  show 
was  part  of  the  broken  hook,  and 
after  the  testimony  of  experts  had 
been    given,   as    to    evidence  of 
weakness  in  the  iron,  it  was  shown 
to  the  jury: 

Held,  no  error.  (King  agt.  N.  T. 
G.  and  H.  R.  R.  R.  Go.,  72  N.  T., 
607.) 

90.  One  of  plaintiff's  attorneys  was 
called  as  a  witness  in  his  behalf 
and  gave  material  testimony.   Up- 
on cross-examination  he  testified 
that  his  compensation  depended 
in  some  degree  upon  the  result  of 
the  action.     He  was  then  asked 
"  to  what  extent?  "    This  was  ob- 
jected to  and  objection  sustained. 

Held,  no  error.    (Id.) 

91.  The  extent  of  a  cross-examina- 
tion upon  a  collateral  issue,  as  to 
the  credibility  of  the  witness,  is  in 
the  discretion  of  the  court,  and  its 
holding  is  not  the  subject  of  re- 
view unless  there  is  an  abuse  of 
discretion.     (Id.) 

92.  Upon  an  issue  as  to  identity,  a 
witness  may  testify  to  opinion  or 
belief.     (Id.) 

93.  Municipal  ordinance  competent 
in  action  for  negligence,   where 
other  evidence  justifies  inference 
that  its  violation  contributed  to 
injury.     (See  Brigqs  agt.  N.  T.  G. 
and  H.  R.  R.  R.  Go.,  72  N.  Y.,  26.) 

94.  Of  agreement  between  husband 
(an  alien)  and  wife,  that  he  should 
purchase  real  estate  and  take  deeds 
in  her  name,  and  that  she  should 
convey  when  he  sold,  competent 
in  action  by  wife  on  note  taken  on 


sale  and  paid  to  husband.    (See 
Dunn  agt.  Hornbeck,  72  N.  T.,  81.) 

95.  Of  prior  parol  negotiations  not 
competent  to  vary  bill  of  lading. 
(See  Ger.  F.  Co.  agt,  M.  and  G.  R. 
R.  Co.,  72  N.  T.,  90.) 

96.  In  action  against  a  common  car- 
rier by  party  who  has  advanced 
upon  a  bill  of  lading,  wrongfully 
or  negligently  issued  to  the  wrong 
person,    a    record    of    judgment 
against  plaintiff  in  favor  of  own- 

-  er  of  property,  competent  evi- 
dence. (See  F.  and  M.  Bk.  agt. 
ErieR.  Co.,  72  N.  T.,  18f.) 

97.  When  declarations  and  represen- 
tations of  agent  are  competent  as 
part  of  the  res  gestce.      (See  Mer. 
Bk.  agt.  Griswold,  72  N.  Y.,  472.) 

98.  In  action  by  attorney  for  ser- 
vices, when  defense  is  set  up  that 
the  services  were  merely  friendly 
and    in    mutual    interchange    of 
friendly    services,  •  evidence  that 
plaintiff  has  received  benefits,  ac- 
commodations and  services  from 
defendant,    is    competent.       (See 
Young  agt.  Hunt  [Mem.  1,  72  N.  Y. . 
604.) 

99.  Evidence  of  custom  incompetent 
to  change  or  subvert  positive  con- 
tract.    (See  Bk.  of  Commerce  agt. 
Bissell  [Mem.],  72  N.  Y.,  615.) 


EXAMINATION    OF    PARTIES. 

1.  The  eight  hundred  and  seventieth 
section  of  the   Code  of  Civil  Pro- 
cedure does  not  provide  for  the 
examination  of  parties  before  suit 
brought,  on  application  of  a  party 
merely  stating  that  he  expected  to 
bring  an  action  against  them,  and 
that   such    an    examination    was 
necessary  in  order  to  frame  a  com- 
plaint in  the  action  which  he  con- 
templated. (Paulmier  agt.  Sweeny,. . 
ante,  1.) 

2.  This  section  only  provides  for  the 
examination  of  an  expected  party 
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when  he  himself  applies  for  it,  and 
not  for  the  examination  of  a  party 
not  yet  sued,  at  the  instance  of 
another,  who  contemplates  a  suit 
against  the  former.  (Id.) 

3.  An  order  for  the  examination  of 
an  adverse  party  as  a  witness  be- 
fore the  trial  of  the  action,  under 
sections  870-873  of  the   Code  of 
Civil  Procedure,  must  be  served 
upon  the  party  to  be  examined  as 
well  as  upon  his  attorney.     Ser- 
vice*upon  the  attorney  alone  will 
not     authorize     an     attachment 
against  the  party,  nor  an  order 
striking  out  his  pleading.     (Mayer 
etal.  agt.  Nott  et  al.,  ante,  214.) 

4.  To  obtain  the  examination  of  a 
party  before   trial,  each  require- 
ment of  the  Code  must  be  satisfied 
in  the  affidavit  upon  which  the 
order  is    based.      (Dunham    agt. 
Mercantile  Mutual  Insurance  Com- 
pany, ante,  240.) 

5.  Service  upon  the  attorney  only 
is  not  always  sufficient  (See  Pake 
agt.  Proal,  54  How.,  93;  Mayer  et 
al.  agt.  Noll  el  al.,  ante,  214)   (Id.) 

6.  Where  the  papers  present  good 
grounds  for  believing  that  a  rail- 
way company  has  been  wrecked, 
the  widest  scope  should  be  given  to 
stockholders  who  are  attempting 
to  unearth  the  frauds  committed 
by  the  faithless  directors.     (Boor- 
man  agt.  Pierce,  ante,  251.) 

7.  But  it  is  due  to  the  administration 
of  justice  that  the  courts  whose 
aid  is  invoked  should  know   that 
those  asking  for  its  process  have 
been  injured  pecuniarily  by  the 
wrongful  doings  of  the  directors. 
(Id) 

8.  An  affidavit  on  which  to  base  an 
order  for  the  examination  of  a 
party  defendant  must  state,  as  re- 
quired by  subdivision  2  of  section 
872:  first,  the   nature  of    the  ac- 
tio'n ;  second,  the  substance  of  the 
cause  of  action;   and,  third,  the 


substance  of    the   judgment   de- 
manded.    (Id.) 

9.  Where  the  action  was  brought  by 
a  stockholder  against  former  di- 
rectors of  a  railroad  company  to 
recover  excessive  prices -paid  for 
800  shares  of  stock  of  the  Pacific 
Railroad  Company,  and  an  order 
for  the  examination  of    the  de- 
fendant before  trial  was  asked  for 
on  an  affidavit  alleging  that  the 
action  is  brought  "to  recover  as 
excessive  prices  paid  in  and  be- 
fore October,  1875,  for  800  shares 
of  Pacific  railroad  stock,  on  the 
faith  of  representations  to  him  by 
some  of   the  defendants,  and  in 
full  reliance  upon  their  personal 
character  and  statements,    *  *    * 
and  to  recover  either  the  unpaid 
value  or  the  whole  cost  of  said 
stock,   together    with    indemnity 
for  liabilities  he    may  have    in- 
curred,  unknowingly,  in  his  be- 
lief of  said  representations;    *    * 
and  that  plaintiff  paid  over  fifty 
dollars  per  share  for  the  stock, 
which  is  now  worth  only  one  dol- 
lar per  share: " 

Held,  that  the  affidavit  failed  to 
make  out  a  proper  case  for  the  or- 
der. It  is  impossible  to  discover 
from  the  affidavit  either  the  na- 
ture of  the  action  or  the  substance 
of  the  cause  of  action.  In  short, 
no  one  can  say  what  the  action  is 
about.  (Id.) 

10.  An  affidavit  is  defective  which 
alleges  that  the  plaintiff's  action 
is  for  a  recovery  under  chapter  18, 
part   1,  Revised   Statutes.      Such 
an  allegation  is  worthless.     It  is 
too  vague,  indefinite  and  uncer- 
tain to  be  the  foundation  of  any 
judicial  proceeding.     (Id.) 

11.  A  party  ordered  to  be  examined 
before  trial  cannot  be  compelled 
to  answer  where  there  is  nothing 
to  show  that  any  of  the  questions 
are  legal  and  pertinent.     (Id.) 

12.  The  term  "party,"  as  used  in 
section  870  of  the  Code  of  Civil 
Procedure,  relating  to  the  exam- 
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ination  of  parties  to  an  action  be- 
fore trial,  does  not  include  the 
agents,  directors  or  officers  of  a 
party;  and  in  action  by  or  against 
a  corporation,  its  agents,  directors 
or  officers  cannot  be  examined 
thereunder.  (People  agt.  Mutual 
Gas  Light  Co.,  14  Hun,  157.) 

13.  Of  party  as  witness  before  trial — 
must  be  in  county  of  his  residence 
or  in  which  he  carries  on  busi- 
ness—  Code  of  Civil  Procedure, 
section  886  —  provisions  of,  per-' 
emptory,  and  will  be  enforced  by 
the  courts.     (See  Marsh  agt.  Wool- 
sey,  14  Hun,  1.) 

14.  Of  party,  under  section  39 1 ,  Code, 
not  allowed  where  the  purpose  is 
to  compel  the  party  to  disclose  a 
libel — cannot  compel  him  to  crim- 
inate himself.     (See  Brandon  Mfg. 
Co.  agt,  Bridgman,  14  Hun,  123.) 

15.  Of  witness  in  supplementary  pro- 
ceedings —  when   witness   cannot 
be  compelled  to  subscribe  the  re- 
feree's   minutes.      (See    Sherwood 
agt.  Dolen,  14  Hun,  191.) 

16.  Of  party  on  his  own  behalf  — 
commission     for  —  not     granted 
when  plaintiff  is  a  fugitive  from 
justice,  and  cannot  come  into  this 
state  for  that  reason.   (See  McMon- 
agle  agt.  Conkey,  14  Hun,  326.) 

17.  In  order  to  authorize  an  order 
for  the  examination  of  the  defend- 
ant, at  the  instance  of  the  plaintiff, 
under  section  870  of  the  Code  of 
Civil  Procedure,  an  affidavit  must 
be  presented  showing  the  nature 
of  the  action,  the  substance  of  the 
cause  of  action,  and  of  the  judg- 
ment demanded,  and  after  answer 
the  nature  of  the  defense,  and  also 
the  facts  showing  that  the  testi- 
mony is  material  and  necessary 
for  the  party  making  the  examina- 
tion.    (Oreer  agt.   Allen,  15  Hun, 
432.) 

18.  An  affidavit  stating  that  the  ac- 
tion "  is  brought  upon  a  contract, 
and  that  the  judgment  demanded 


is  for  the  sum  of  six  hundred  and 
ninety  dollars,  with  interest ;  that 
the  answer  of  the  defendant  is  a 
general  denial,"  and  that  "  the  ex- 
amination of  the  defendant  is 
necessary,"  and  also  stating  the 
matters  as  to  which  the  examina- 
tion is  desired,  is  not  sufficient. 
(Id.) 

19.  Where    the   facts  and  circum- 
stances stated  are  not  sufficient  to 
satisfy  the  judge,  he  is  not  bound 
to  grant  the  order  but  should  re- 
fuse the  same.     (Id.). 

20.  Order  for  a  second  examination 
of  a  party  before  trial  only  granted 
upon  special  facts  being  shown 
justifying     the     re-examination. 
(See  jDambmann  agt.    Butterfiekl, 
15  Hun,  495.) 


EXCEPTIONS. 

1.  To  enable  a  party  to  review  the 
trial  of  his  case  by  a  court  or 
referee,  it  is  only  necessary  to  ex- 
cept  to   the  conclusions   of  law; 
facts  are  not  the  subject  of  an  ex- 
ception.    (Roe  agt.  Roe,  14  Hun, 
612.) 

2.  Right  to  go  to  jury  on  a  par- 
ticular question  —  waived  by  re- 
quest to  have  jury  find  on  other 
questions  which  concede  the  par- 
ticular one.     (See  Merritt  agt.  Cole, 
14  Hun,  324.) 

3.  Necessary    to    enable    appellate 
court  to  review  the  charge  on  a  trial 
in  the  oyer  and  terminer  —  section 
3,  chapter  337,  of  1855  as  amended 
by  chapter  330  of  1858  restricted  to 
trials  in  the  New  York  sessions. 
(See    Brotherton    agt.    People,    14 
Hun,  486.) 

4.  Where  there   is   conflicting  evi- 
dence upon  a  question  of  fact  in 

'  an  action  on  trial  before  a  referee, 
a  request  on  behalf  of  one  of  the 
parties  to  find  the  fact  as  claimed 
by  him,  and  a  refusal  by  tlie  ref- 
eree, is  not  the  ground  of  an  ex- 
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ception.     (Potter  agt.    Carpenter, 
«   71  N.  Y.,  74.) 

5.  Refusal  of  referee  to  find  a  fact 
not    incontrovertibly   proved   no 
ground  of  exception ;  if  party  de- 
sires findings,  must  apply  to  court 
for  order  requiring  supplemental 
report.      (See  Putnam  agt.    Fur- 
nam  [Mem.],  71  N.  T.,  590.) 

6.  Where  in  a  case  tried  by  a  jury 
there  is  no  motion  for  a  nonsuit  or 
exception  to  charge  the  verdict  is 
final  as  to  facts.     (See  Manning 
agt.   Jackson  [Mem.J,   71   N.  T., 
599.) 

EXECUTION. 

1.  Against  the  person  —  voluntary 
discharge  of  defendant  from  ar- 
rest, by  the  plaintiff — -when  not 
a  satisfaction  of  the  judgment  on 
which  the  execution  issued.     (See 
Howe  Agt.  Guilleaume,  \5Hun,  462.) 

2.  Neglect  to  return  —  mere  irregu- 
larity in  judgment  no  defense  to 
sheriff   sued,  therefor.     (See  Fvr- 
syth  agt.   Campbell,  15  Ilun,  2^5.) 

8.  Of  will  —  what  proof,  as  to  re- 
quest to  witness  to  subscribe  it, 
necessary.  (See  Heath  agt.  Cole, 
15  Hun,  100.) 

4.  Defendant  R.  was  in  actual  cus- 
tody under  an  order  of  arrest 
herein  when  judgment  against 
him  'and  his  co-defendants  was 
rendered  ;  execution  was  issued 
against  the  property  of  the  de- 
fendants, January  31,  1876.  In 
September,  1876,  a  motion  by 
plaintiff  to  compel  the  sheriff  to 
return  the  execution  was  denied 
on  the  ground  that  he  had  attach- 
ments in  his  hands  against  de- 
fendants issued  prior  to  the  exe- 
cution, and  that  the  attachment 
suits  were  undetermined.  On 
motion  that  plaintiff  be  required 
to  issue  execution  against  the 
body  of  R.  it  appeared  that  no 
property  of  R.  had  been  attached ; 
that  prior  to  making  the  motion 


he  served  on  plaintiff's  attorneys 
a  demand  that  they  issue  an  exe- 
cution against  his  body,  and  a 
stipulation  that  charging  him  in 
execution  should  in  no  way  pre- 
judice plaintiffs'  rights  under  the 
property  execution  It  appeared 
also  that  the  attachments  were 
still  pending.  The  special  term 
ordered  that  R.  be  discharged, 
unless  plaintiff  issue  execution 
against  his  person: 

Held,  that  the  special  term  ha<l 
power  to  grant  the  order,  and  its 
discretion  in  exercising  it  could 
not  be  reviewed  here.  (N.  Y.  Q. 
and  L  Co.  agt.  Rogers,  71  N.  Y., 
377.) 

5.  The  implied   prohibition   of  the 
Code  against  issuing  a  body  execu 
cution,  until  the  return  of  a  prop- 
erty execution  unsatisfied   is  for 
the  benefit  of  the  judgment  debtor, 
and  may  be  waived  by  him.    (Id.) 

6.  It  is  not  a  conclusive  answer  to 
an  application  under  section  288 
of  the  Code,   by  one  of-  several 
judgment  debtors  imprisoned  un- 
der an  order  of  arrest,  for  a  dis- 
charge   from    imprisonment    be- 
cause of  neglect  to  issue  a  body 
execution   within    three    months 
after  judgment,  that  there  is  good 
reason  for  not  returning  the  prop- 
erly execution  owing  to   circum- 
stances affecting  his  co-defendants 
only.     (Id.) 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  SURVIVORSHIP.  , 

Cregin  agt.  Brooklyn  Cross  Town 
Railroad  Company,  ante,  33. 

1.  This  action  was  brought  by  the 
plaintiff,  as  executor,  upon  a 
promise  made  to  him  after  the  de 
cease  of  his  testator.  A  verdict, 
having  been  rendered  for  the  de- 
fendant, a  judgment  for  costs  was 
entered  against  the  plaintiff,  in 
the  ordinary  form,  and  without 
reference  to  his  representative 
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character,  and  an  'execution  was 
issued  against  him  de  bonis  pro- 
priis : 

Held,  that  this  was  proper.  (Bost- 
wick  agt.  Brown,  15  Hun,  308.) 

2.  Where  an  action  is  brought  against 
an  executor   individually  to   re- 
cover the  price  of  a  tombstone, 
ordered  by  him  in  pursuance  of  a 
a  direction  in  the  will,  and  a  judg- 
ment is    recovered    against  him 
therein, which  is  paid  by  him, he  is 
entitled  upon  his  final  accounting 
to  be  allowed  the  costs  and»  dis- 
bursement included  in  the  judg- 
ment in  such  action,  and  a  reason- 
able counsel  fee  paid  to  his  attoi- 
ney,  provided  he  acted  in  good 

'faith    in    defending    the   action. 
(Matter  of  Grout,  15  Hun,  361) 

3.  In  an  action  by  an  administra- 
tor, with  the  will  annexed,  to  re- 
cover property  of    the  deceased 
from  persons  claiming  to  own  it 
by  virtue  of  a  gift  from  the  tes- 
tator,   declarations    of    the    de- 
ceased,   inconsistent    with    such 
claim,  are  not  admissible  in  favor 
of  the  administrator.    (Graves  agt. 
King,  15  Hun,  367.) 


EXTRA  ALLOWANCE. 

This  action  was  brought  to  have 
3,574  bonds  of  a  railroad  com- 
pany, which  were  in  the  hands  of 
the  defendant,  declared  invalid 
and  void,  and  to  have  them  de- 
livered up  and  canceled.  The 
defendant  claimed  that  they  were 
valid,  but  offered  to  surrender 
2,974  upon  receiving  fifty  dollars 
per  bond,  which  he  claimed  to 
have  paid  for  them,  and  interest 
from  the  time  of  purchase.  The 
court  decided  that  plaintiff  was 
entitled  to  the  relief  demanded  in 
the  complaint  and  granted  an  ex- 
tra allowance  of  $2,000. 

Held,  that  there  was  sufficient 
evidence  as  to  the  value  of  the 
subject  of  the  action  to  authorize 
the  allowance,  and  that  the  order 


granting  it  should  be  affirmed. 
(Sickles  agt.  Richardson,  14  Hun, 
110.) 


FALSE  PRETENSES. 

1.  Upon  the  trial  of  plaintiffs  in 
error  for  procuring  goods  in  Jan- 
uary, 1876,  upon  false  pretenses, 
contained  in  a  written  statement 
made  by  them  in  regard  to  their 
pecuniary  condition,  the  prosecu- 
tion was  allowed,  for  the  purpose 
of  showing  the  prisoner's  knowl- 
edge of  the  falsity  of  the  written 
statement,  to  show  statements 
made  by  them  in  the  month  of 
March  following,  in  regard  to 
their  then  responsibility : 

Held,  that  this  was  error;  that 
the  evidence  was  too  remote  to  be 
admitted  for  the  purpose  of  show- 
ing that  they  knew  that  the  writ- 
ten statement  was  false  when  it 
was  made.  (Shulman  agt.  People, ' 
14  Hun,  517.) 


FEES.  , 

1.  Upon  a  sale  of  lands  in  an  action 
for  partition,  the  referee  conduct- 
ing the  same  is  entitled  to  receive 
for  his  services  a  commission  not 
exceeding  in  any  case  the  sum  of 
$500.     (Richards  agt.  Richards,  14 
Hun,  25.) 

2.  The  provisions  of  the  Code  (sec. 
303),  abolishing  statutes  and  rules 
in  relation  to  attorneys'  fees,  and 
leaving  their  compensation  to  be 
fixed  by  agreement  between  them 
and  their  clients,  has  not  abro- 
gated the  provisions  of  the  Re- 
vised Statutes  (2  R.  8.,  288,  sees. 
71,  72)  prohibiting  attorneys  from 
buying  claims  for  prosecution,  or 
from  advancing  or  agreeing  to  ad- 
vance moneys,  &c. ,  to  any  person 
as  an  inducement  to,  or  a  consid- 
eration for,   the  placing  in    his 
hands  of  a  claim  for  collection. 
(Coughlin  agt.  N.  T.  C.  and  H.  E. 
R.  Co.,  71  N.  T.,  443.) 
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FINDINGS  OF  LAW  AND  FACT. 

1.  Where  there   is  conflicting  evi- 
dence upon  a  question  of  fact,  in 
an  actioin  on  trial  before  a  referee, 
a  request  on  behalf  of  one  of  the 
parties  to  rind  the  fact  as  claimed 
by  him,  and  a  refusal  by  the  ref- 
eree, is  not  the  ground  of  an  ex- 
ception.    (Potter  agt.    Carpenter, 
71  N.  Y.,  74.) 

2.  But  where  the  fact  is  material, 
and  the  referee  refuses  to  make 
any  finding  upon  the  subject,  and 
the  court,   on  motion,  refuses  to 
send  the  case  back  for  a  finding 
as  to  such  question  of  fact,  a  judg- 
ment of  general  te.rm  affirming 
the  judgment  entered  upon  the 
report  of    the   referee,   is  error. 
(Id.) 

3.  In  an  action  for  a  divorce,  a  mn- 
e«fo,defendant's  answer  contained 
recriminatory  allegations  of  adul- 
tery by  plaintiff.     The  issues  were 
sent  to  a  referee  to  take  the  testi- 
mony and  report  the  same  with 
his  opinion  thereon.     The  referee 
reported  that,  in  his  opinion,  de- 
fendant was  guilty  of  the  adultery 
charged,  but  that  plaintiff  was  not 
guilty.     The  decision  of  the  spe- 
cial term    stated  that  the   court 
found  plaintiff  guilty  of  the  adul- 
tery "as  charged  in  the  answer," 
and  directed  that  the  claim  be  dis- 
missed : 

Held,  that  this  was  a  sufficient 
compliance  with  the  provision  of 
the  Code  (section  267),  requiring 
'that,  upon  trial  by  the  court,  its 
decision  shall  contain  a  statement 
of  the  facts  found,  and  the  con- 
clusions of  law  separately.  (Pol- 
lock agt.  Pollock,  71  N.  Y.,  137.) 

4.  The  finding  of  a  material   fact 
where  there  is  a  total  absence  of 
evidence  to  sustain  it,  is  error  of 
law,  reviewable  in  this  court  upon 
due  and  proper  exception.     (Id.) 

5.  The  general  rule  that  the  findings 
of  a  court   or  referee  upon   the 
facts    are    conclusive    upon  this 


court,  if  there  is  any  evidence  to 
warrant  them,  applies  as  well  to 
actions  of  equity  as  actions  at  law. 
(Stillwell  agt.  Mat.  L.  Ins.  Co.,  72 
N.  Y.,  385.) 


FORECLOSURE. 

1.  The  owner  of  a  debt  secured  by 
mortgage,  who  holds  an  obliga- 
tion or  covenant  for  its  payment 
or  collection,  given   by  a  person 
other  than  the  mortgagor,  cannot 
en|orce  the  obligation   by  action 
during  the  pendency  of,  or  after 
judgment  in  an  action  to  foreclose 
the  mortgage,  unless  authorized 
by  the  court,  (tfcojicld  agt? Dosc/wr, 
12  N.  Y.,  491.) 

2.  The  provisions  of   the  Revised 
Statutes  in  reference  to  judgments 
in  and  the  parties  to  foreclosure 
suits  (3  R.  8.,  191,  sees.  152,  153, 
154)  are  parts  of  one  system,  and 
are  to  be  construed  together,  the 
object  being  to  confine  all  the  pro- 
ceedings for  the  collection  of  the 
mortgage  debt  due  to  one  court 
and  one  action.     (Id.) 

3.  Accordingly  held,  that  an  action 
was    not    maintainable,    brought 
without  leave  of  the  court,  to  re- 
cover a  deficiency  arising  on  fore- 
closure sale  against  the  executor  of 
a  grantee  of    a   portion    of    the 
mortgaged     premises,    who    had 
covenanted  to  pay  a  portion  of 
the  mortgage.     (Id.) 

4.  Affidavits  of  foreclosure  and  sale 
in  proceedings  to  foreclose  a  mort- 
gage   by  advertisement    may  be 
taken  before  notaries  public;  by 
the  act  of  185!>,  in  relation  to  these 
officers  (efuip.  :'60,  Lmr*  of  isr>9), 
they  were  added  to  the  list  of  of- 
ficers  who,     under    the    Revised 
Statutes   (2  R  tf,  547,   set.   li), 
could  take  such  affidavits. 

agt.  Sanborn,  Vb  N.  Y.,  534.) 

5.  One  copy  of   the  notice  of  sale 
to  which  all  the  affidavits  are  an- 
nexed  is  a  sufficient   compliance 
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with  the  statute;  it  is  not  neces- 
sary to  annex  a  separate  copy  to 
each  affidavit.  (Id.) 

6.  The  rule  that  in  the  construction 
of  written   instruments  certainty 
to  a  common  intent  is  sufficient, 
and  that  they  are  not  vitiated  for 
want  of  that  accuracy  of  state- 
ment which  precludes  all  argu- 
ment, inference  and  presumption, 
applies  to  the  statutory  proofs  of 
foreclosure  and  sale  by  advertise- 
ment.    (Id.) 

« 

7.  The  making,  filing  and   record- 
ing of  affidavits  of  the  foreclos- 
ure prgceedings  in  foreclosure  of 
a  mortgage  by  advertisement  are 
not  in  the  exercise  of  the  power 
of  sale ;  the  power  is  fully  execut- 
ed when  a-  sale  has  been  regularly 
and  duly  made  as  prescribed  by 
statute;  the  affidavits  are  merely 
evidence  of  the  exercise  of  such 
power;   they  aVe  but  prima  facie 
evidence  of  the  facts  stated  (2  R. 
S.,  547,  sec.  12),  and  may  be  con- 
troverted,    (id,) 

8.  The  power  to  sell,  therefore,  does 
not  rest  upon  proof  by  affidavit  of 
publication  of  the  notice  of  sale, 
but  upon  the  fact  of  publication, 
and  this  may  be  shown  independ- 
ent of  the  affidavit.     (Id  ) 

9.  An  affidavit  of  publication  stated 
that  deponent  was  "  the  foreman 
of  the  printer  of  the  newspaper 
called  the  People's  Journal,  a  pub- 
lic newspaper  printed  and  pub- 
lished in  the  county  of  Washing- 
ington,   where  the    premises  de- 
scribed in  the  annexed  printed  no- 
tice of  sale,  or  a  part  thereof,  are 
situated;  "  it  then  stated  that  "  the 
notice  of  sale  was  published  for 
twelve  weeks  successively,  at  least 
once  in  each  week,"  &c. : 

Held,  that  the  fair  construction 
of  the  affidavit  was  that  the  notice 
was  published  in  the  paper  named; 
that  it  was  presumptive  evidence 
of  such  publication,  and  conclu- 
sive until  controverted  or  dis- 
proved. (Id.) 


10.  The  facts  that  the  assignor  of  a 
mortgage  and  his  assignee  acted 
in  concert  with  a  view  unneces- 
sarily to  harass  and   oppress  the 
mortgagor,  and  with  intent  to  pre- 
vent payment,  to  the  end  that  the 
equity  of   redemption   might  be 
foreclosed,  and  they  become  pur- 
chasers for  less  than  the  value,  do 
not  constitute  a  defense  to  an  ac- 
tion to    foreclose  the  mortgage. 
(Morris  agt.  Tuthill,  72  N.  Y.,  575.) 

11.  So,  also,  the  facts  that  the  as- 
signee took  title  from  motives  of 
malice,  and  solely  with  a  view  to 
bring  an  action,  and  that  the  as- 
signor assigned  from  a  like  mo- 
tive, and   without  consideration, 
furnish  no  defense,    and  do  not 
impeach  plaintiff's  title.     (Id. ) 

12.  It  is  sufficient  to  sustain  the  ac- 
tion that  the  mortgage  debt  is  due, 
has    been  transferred  to  and    is 
owned  by  plaintiff;  and  the  mort- 
gagor can  only  arrest  the  action 
by  paying  or  tendering,  and  bring- 
ing into  court  the  amount  due. 
(Id.) 


FOREIGN  EXECUTORS. 

Foreign  executors  are  not  recog- 
nized in  their  official  capacity  by 
domestic  courts  of  law,  and  they 
cannot  be  sued  therein  as  such. 
They  may,  however,  be  proceeded 
against  in  equity  under  certain 
circumstances,  and  upon  proper 
allegations,  to  prevent  waste  of 
property  brought  within  the  juris- 
diction, and  secure  its  application 
to  the  payment  of  the  debts  of 
the  testator  according  to  the  law 
of  the  state  whence  they  derived 
their  authority.  (Field  agt.  Gib- 
son, ante,  232.) 


FOREIGN  JUDGMENTS 

The  jurisdiction  of  a  court  of  an- 
other state  in  which  a  judgment 
has  been  rendered  is  always  open 
to  inquiry  in  the  courts  of 'this 
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slate,  and  the  judgment  may.be 
also  questioned  collaterally  for 
fraud.  (Hunt  agt.  Hunt,  72  N. 
Y.,  217.) 

2.  To  authorize  a  disregard  of  the 
judgment  because  of  fraud  there 
must  be  fraudulent  allegations 
and  representations,  designed  and 
intended  to  mislead,  with  knowl- 
edge of  falsity,  and  resulting  in 
damaging  deception.  (Id.) 

8.  That  a  party  not  competent  as  a 
witness  under  the  laws  of  the  state 
was  permitted  to  testify-in  his  own 
behalf  is  not  a  fraud,  nor  does  it 
affect  the  jurisdiction,  and  so  does 
not  afford  reason  for  questioning 
the  judgment  collaterally.  (Id.) 


GENERAL  ASSIGNMENT. 

1.  Where  a  debtor  makes  a  general 
assignment  of  an  interest  in  goods 
not  in  his  possession,  or  under  his 
control,  a  delivery  to  the  assignee 
is  not  essential  to  the  validity  of 
the    assignment.      (Mumper    agt. 
Rushmore,  14  Hun,  591.) 

2.  Where  the  sheriff  has  seized  the 
debtor's  goodr-i  under  an  execu- 
tion, the  assignment  will  transfer 
the  debtor's  interest  therein,  sub- 
ject to  the  lien  of  the  execution, 
as  against  a  subsequent  attaching 
creditor.     (Id.) 

3.  Where  goods  are  consigned  to  a 
firm  to  sell  upon  a  del  credere  com- 
mission, and  such  firm  makes  a 
general  assignment  for  the  benefit 
of  its  creditors,  the  consignors  are 
respectively  entitled  to  all  the  pro- 
ceeds of  the  goods  so  consigned 
which  come  into  the  hands  of  the 
assignee.      (Converserille   Co.   agt. 
Chambersburyh  Co.,  14  Hun,  609.) 

4.  Where  an  application  is  made  to 
compel  an  assignee  for  the  benefit 
of  creditors  to  render,  an  account, 
he  cannot  defeat  the  application 
by  alleging  that  the  assignment 
has  been  rendered  void  by  his  own 
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failure  to  file  the  bond  and  sched- 
ule of  assets  as  required  by  the 
statute.  (Matter  of  Furnum,  14 
Hun,  159.) 

5.  A  county  judge  has  power,  upon 
the  accounting  of  the  assignee,  to 
admit  or  reject  a  claim  presented 
by  a  creditor,  and  to  determine 
who  are  and  who  are  not  entitled 
to  participate  in  the  distribution 
of  the  estate.     (Id.) 

6.  The  fact  that  an  assignee  denies 
that  any  thing  is  due  to  one  who 
applies  to  have  him  compelled  to 
render  an  account,  furnishes  no 
reason     why     such     application 
should  be  denied.     (Id.) 


GENERAL  TERM. 

1.  The  only  direction  or  order  the 
supreme  court  can  make  upon  the 
reversal  upon  a  question  of  fact 
of  a  surrogate's  decree  on  appli- 
cation for  the  probate  of  a  will,  is 
to  award  an  issue  to  be  tried  bjr  a 
jury  as  directed  by  the  statute  (3 
R.  8.,  66,  sec.  65  et  seq.  ;  id.,  609, 
sec.  98).     (button  agt.  Ray,  72  N. 
Y.,  482.) 

2.  When  general  term  on  appeal  from 
order  of  special  term  may  make 
such  order  as  should  have  been 
made    below.      (See    Oriffln  agt. 
Helmbold,  72  N.  Y.,  437.) 


HABEAS  CORPUS. 

1.  Chapter  663  of  1873,which  amend- 
ed the  acts  relating  to  writs  of 
Juzbcas  corpus,  by  providing  that 
where  proceedings  commenced  un- 
der such  acts  are  removed  into 
the  supreme  court,  or  whenever 
an  appeal  may  be  taken  by  the 
prisoner  to  the  court  of  appeal-*. 
"  and  the  offense  with  which  surh 
prisoner  stands  charged  is  one  for 
which  such  prisoner  may  be  ad- 
mitted to  bail  by  the  laws  of  this 
state,"  the  court  may  admit  him 
to  bail,  simply  renders  more  com- 
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plete  and  effective  the  "review  of 
those  cases  in  which  the  writ  could 
be  lawfully  prosecuted  under  the 
provisions  of  the  Revised  Statutes 
already  in  force.  It  was  not  in- 
tended to  enlarge  the  number  of 
cases  in  which  bail  might  be  taken, 
nor  the  cases  which  might  be  re- 
viewed upon  habeas  corpus.  (Pco- 
.ple  ex  rel.  Plielps  agt.  Oyer  and 
Terminer,  14  Hun,  21.) 

2.  The  act  relating  to  writs  of  habeas 
corpus  does  not  apply  to  cases  in 
which  the  prisoner  is  held  by  vir- 
tue of  a  judgment  or  decree  of  a 
competent  tribunal  having  juris- 
diction to  pronounce  the  same,  or 
by  virtue  of  an  execution  issued 
thereon.     (Id.) 

3.  One  Jewett,  charged  with  an  of- 
fense, demanded  an  examination 
before  the  police  justice,  where- 
upon   the  proceedings  were  ad- 
journed.    On  the  day  to  which 
they  were  adjourned  he  waived 
an  examination  and  offered  bail 
for  his  appearance  at  the  general 
sessions.     The  police   justice  re- 
fused to  accept  the  bail  and  pro- 
ceeded   with    the     examination, 
whereupon  he  was  served  with  a 
writ  of  certiorari,  issued  by  a  jus- 
tice of  the  supreme  court  under 
the  habeas  corpus  act,  and,  on  the 
hearing  had  on  the  return  thereto, 
it  was  ordered  that  the  police  jus- 
tice at  once  fully  commit  the  said 
Jewett  for  trial  with  or  without 
bail,  or  fully  discharge  him: 

Held,  that  no  such  order  was 
authorized  by  the  habeas  corpus 
act.  (People  ex  rel.  Phelps  agt. 
Donohue,  14  Hun,  133.) 

4.  Semble,  that  the  only  power  to  in- 
terfere in  such  cases  would  be  by 
the  mandamus  of  a  superior  court, 
or  that  form  of  certiorari  which 
would  bring  up  for  review  the  al- 
leged illegal  assumption  of  power. 
(Id.) 

HIGHWAYS. 

1.  The  statute  (I  R.  S.,  501,  sec.  1) 
requiring  commissioners  of  high- 


ways to  keep  the  bridges  and  high- 
ways in  repair  imposes  upon  them 
the  duty  of  active  oversight  and 
constant  vigilance,  and  requires 
them  to  exercise  a  reasonable 
degree  of  watchfulness  in  ascer- 
taining, from  time  to  time,  the 
condition  of  the  highways  and 
bridges,  and  in  preventing  them 
from  becoming  dilapidated  or  dan- 
gerous. (Bostwick  agt.  Barlow,  14 
Hun,  177.) 

2.  The  mere  fact  that  they  have-  not 
been  notified  of  the  existence  of  a 
defect,  does  not  necessarily  relieve 
them  from  liability  to  one  who  has 
been  injured  by  reason  of  their 
failure  to  discover  and  repair  the 
same.  (Id.) 


HUSBAND  AND   WIFE. 

1.  In  articles  of  separation  between 
husband  and   wife,  through  the 
intervention  of  a  trustee,  the  cove- 
nant on  the  part  of  the  husband 
to  pay  a  stipulated  sum  for  her 
support,  and  that  of  her  trustee 
to  indemnify  the  husband   from 
liability  for  her  debts,  are  not  ille- 
gal or  contrary  to  public  policy. 
(Dupre  agt.  Rein,  ante,  228. ) 

2.  Where  a  husband  purchased  land, 
incumbered  by  a  mortgage,  and 
directed   that   the  deed  be  made 
out  in  -the  name  of  his  wife,  he 
intended  to  make  her  a  gift  of  the 
land;  the  deed  contained  a  cove- 
nant, on  the  part  of  the  grantee, 
to   pay   the   mortgage  ;   the   wife 
was,   however,    ignorant    of    the 
transaction,    and    had  no  know- 
ledge of  the  deed  or  its  covenant ; 
it    appearing    that    the   husband 
paid,    with   his    own  funds,    the 
consideration    on    the    purchase, 
and,  in  like  manner,  discharged 
the  taxes  and  assessments : 

Held,  that  the  wife,  on  a  fore- 
closure of  the  mortgage,  was  not 
liable  for  any  deficiency  arising 
on  the  sale.  (Munson  agt.  Dyett, 
ante,  833.) 
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3.  Although  a  married  woman  may 
enter  into  engagements  with  re- 
spect to  her  separate  estate,  there 
is  nothing  in  the  marital  relation 
which  authorizes  a  husband.with- 
out  his  wife's  knowledge  or  assent, 
to  create  an  estate  ip  lands  in  her 
and  charge  her  personally  with  a 
covenant  in  respect  thereto.     (Id. ) 

4.  Where  services  have  been  ren- 
dered by  a  married  woman,  and 
her  husband  has  not  released  his 
right  to  her  services,  she  cannot 
maintain  an  action  to  recover  the 
value    thereof.     (Carpenter    agt. 
Wetter,  15  Hun,  134.) 

5.  Creditor's  bill — statements  of  hus- 
band, when  inadmissible  against 
wife.     (See  Kennedy  &gt.  Mc&uire, 
15  Hun,  70.) 

6.  Married  woman — when  estopped 
from  denying  the  authority  of  her 
husband  to  act  as  her  agent.     (See 
Treman  agt.  Allen,  15  Hun,  4.) 

7.  Testimony  of  wife — inadmissible 
against  the  representatives  of  a 
deceased  person,  when  the  hus- 
band   is  interested.      (See   Water 
agt.  Waver,  15  Hun,  277.) 


IMPRISONED  DEBTOR. 

1.  An  application  by  an  imprisoned 
judgment  debtor  for  his  discharge, 
under  article  6,  title  1,  chapter  5, 
part  2,  Revised  Statutes,  will  be 
denied,  where  it  appears  that  a 
few  days  after  his  arrest  he  was 
adjudged  a  bankrupt,  on  his  own 
petition.     Such  party  cannot  put 
it  out  of  his  power  to  obey  the 
orders  of  the  state  court,  and  then 
ask  that  court  to  discharge  him 
from   imprisonment.     (Matter  of 
Fitzgerald,  ante,  190.) 

•    • 

2.  But  if  it  should  appear  that, with- 
out any  fault   on   his    part  and 
against  his  will,  all  the  property 
which  he  had  at  the  time  of  his 
arrest  had  been  taken  away  from 
him,  whilst  imprisoned,  the  court 


would  not  refuse  him  a  discharge. 
(Id.) 

See  DISCHARGE. 

Rawl  et  al.  agt.  OuiUeaume,  ante, 
308. 


IMPRISONMENT. 

1.  On  the  21st  December,  1867,  one 
Latorre  was  arrested  by  the  sher- 
iff on  a  warrant  issued  under  the 
non-imprisonment  act  of  1 83 1 .   On 
December  thirty-first  proceedings 
in    bankruptcy    were     instituted 
against  Latorre.     On  January  11, 
1868,  he  was  declared  a  bankrupt, 
and  on   February  fourth  of  that 
year  all  his  estate  was  transferred 
to  an  assignee  in  bankruptcy.    In 
an  action  against  the  sheriff  to  re- 
cover damages  for  an  escape  of 
the  prisoner  which    occurred  in 
June,  1868,  held,  that  the  pending 
proceedings  under  the  non-impris- 
onment act  were,   so    far  as  the 
assignment  for  the  discharge  of 

'  Latorre  from  imprisonment  was 
concerned,  legally  superseded  by 
the  adjudication  in  bankruptcy 
and  the  proceedings  subsequent 
thereto ;  that  even  though  he  had 
not  availed  himself  of  the  dis- 
charge to  which  he  was  entitled, 
but  remained  in  custody  at  the 
time  of  the  escape,  that  plaintiff 
was  not  entitled  to  recover  dam- 
ages therefor.  (Maas  agt.  O'Brien, 
14  Hun,  95.) 

2.  Qucere,  whether  in  an  action  for 
an  escape  the  sheriff  could  insist 
that  the  warrant  upon  which  the 
prisoner  was  committed  was  void, 
because  issued  before  any  action 
had  been  commenced  against  him. 
(Id.) 

INDICTMENT. 

1.  The  plaintiff  in  error  was  con- 
victed of  keeping  and  exposing 
for  sale  impure  and  unwholesome 
milk.  The  indictment  commenced 
in  the  usual  manner,  nnd  was  in 
all  respects  regular  to  the  first 
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count,  which  was  preceded  by  the 
words,  ' '  It  was  then  and  there 
presented  as  follows,  that  is  to 
say:  City  and  county  of  New 
York,  ss. :  The  jurors  of  the  peo- 
ple of  the  state  of  New  York,  in 
and  for  the  body  of  the  city  and 
county  of  New  York,  upon  their 
oath  present."  Then  followed  the 
first  count  and  then  the  second, 
which  latter  count  was  not  direct- 
ly preceded  by  any  words  show- 
ing it  had  been  presented  by  the 
grand  jury.  Upon  a  writ  of  error 
to  review  the  conviction,  this 
omission  was  claimed  to  be  a  fatal 
defect. 

Held,  that  as  the  indictment  had 
not  been  demurred  to,  nor  any 
motion  made  to  vacate  it,  and  as 
the  defect  was  not  pointed  out 
until  after  judgment,  and  as  the 
omission  was  in  no  degree  preju- 
dicial to  the  prisoner,  that  the  ob- 
jection should  be  overruled. 
(Schrumpf  agl.  People,  14  Hun,  10.) 

2.  The  count  alleged  that  the  pris- 
oner unlawfully  held,   kept    and 
offered  for  sale,  the  impure  milk, 
"against  and  in  violation  of  the 
provisions  of  the  sanitary  code. " 

Held,  that  it  was  not  necessary 
to  set  out  the  particular  ordinance 
alleged  to  have  been  violated,  es- 
pecially'as  the  objection  was  not 
taken  until  after  judgment.  (Id.) 

3.  Where  an  indictment  has  been 
found  in  a  court  of  oyer  and  ter- 
miner,  an  order  may  be  made  in 
that  court  sending  the  case  to  the 
court  of  sessions  for  trial,  without 
giving  any  notice  to  the  accused. 
(Myers  agt.  People,  14  Hun,  416.) 

4.  The  court  of  sessions  has,  since 
the  passage  of  chapter  212  of  the 
Laws  of  1865,  jurisdiction  to  try 
and  convict  a  person  indicted  for 
jobbery  in  the  first  degree.     (Id.) 

5.  The  defendant  was  indicted  and 
committed   for  conspiring  to  ob- 
tain, by  false  and  fraudulent  pre- 
tenses, a  promissory  note  for  fifty 
dollars  from  one  Haskell,  the  re- 


presentations being  that  one  Jen- 
nie McKee  was  with  child  by  him, 
and  that  if  he  did  not  give  the 
note,  she  would  charge  him  as  its 
father : 

Held,  that  it  .rested  upon  the 
prosecution  to  prove  that  each  of 
the  representations  were  false,  and 
that  it  was  not  incumbent  upon 
the  defendant  to  prove  their  truth. 
(Babcock  agt.  People,  15  Hun,  364.) 

6.  When  the  public  prosecutor  fails 
to  prove  some  fact,  on  the  trial, 
that  is  necessary  to  be  proved  in. 
order  to  justify  a  conviction,  his 
omission  so  to  do  must  be  then 
pointed  out,  and  if  it  is  not,  it 
cannot  be  subsequently  taken  ad- 
vantage of  on  appeal ;  but  where 
there  is  in  fact  no  legal  proof  o^ 
the  offense  charged  in  the  indict- 
ment, it  is  the  duty  of  the  court 
to  direct  a  verdict  in  favor  of  the 
accused  ;  and  if  it  fail  to  direct 
such  verdict,  it  is  the  duty  of  the 
appellate  court  to  reverse  the  judg- 
ment, even  though  the  point  was 
not  raised  upon  the  trial.     (Id.) 

7.  Where  two  or  more  defendants 
are  jointly  indicted  for  a  felony, 
either  one  is  absolutely  entitled  to 
a  separate  trial  if  he  demands  it. 
(Id.) 

INJUNCTION. 

1.  Action  for,  may  be  maintained 
by  one    or  more  of    the  persons 
assessed  for  a  local  improvement 
in  behalf  of  themselves  and  others 
similarly  situated,  to  restrain  the 
collection  and  enforcement  of  the 
same.     The  fact  that  a  portion  of 
the  persons    assessed    have  paid 
their  assessments  does  not  prevent 
the  maintenance  of  an  action  by 
the  others  to  restrain  further  pro- 
ceedings   thereunder.      (Kennedy 
agt.  City  of  Troy,  14  Hun,  308. )• 

2.  It  seems,  that  without  some  se- 
curity given    before    the    grant- 
ing  of    an   injunction   order,    or 
without  an  order  requiring  some 
act  on  the  part  of  the  plaintiff 


NEW  YORK  PRACTICE  REPOUT.S. 


621 


Digest. 


equivalent  to  the  giving  of  secur- 
ity, such  as  a  deposit  of  money  in 
court,  or  unless  the  conduct  of 
plaintiff  has  been  such  as  to  give 
ground  for  an  action  for  mali- 
cious or  vexatious  prosecution, 
the  defendant  has  no  remedy  for 
any  damages  which  he  may  sus- 
tain from  the  issuing  of  the  in- 
junction. (Palmer  agt.  Foley,  7i 
N.  Y.,  106.) 

3.  The  undertaking  to  be  given  on 
the  granting  of  a  temporary  in- 
junction must  conform,  in  terms 
or  in  substance,  to  the  require- 
ments of  the  Code  (sec.  222),  and 
the  liability  of  the  sureties  is  ac- 
cording to  those  terms.     (Id.) 

4.  There  is  no  breach  of  the  condi- 
tion of  the  statutory  undertaking, 
unless  the  court  finally  decide  that 
plaintiff  was  not  entitled  to  the 
injunction,    or  unless  something 
occurs  equivalent  to  such  a  de- 
cision.    (Id. ) 

5.  An  appeal  from  a  judgment,  re- 
straining action  on  the  part  of 
defendant,  and  a  stay  of  proceed- 
ings thereon,  does  not  affect  the 
validity  or  effect  of  the  judgment 
pending  the  appeal  ;  defendant  is 
not  absolved  from  the  duty  of 
obedience  to  it,  or  permitted  to 
do  that  which  the  judgment  abso- 
lutely prohibits.     The  judgment, 
so  far  as  it  enjoins  the  defendant, 
needs  no  execution ;  it  acts  directly 
without  process,  and  the  stay  only 
operates  to  prevent  action  on  the 
part  of  plaintiff.     (Sixth  Ate.  R. 
R.  Co.,  agt.  Gil.  El.  R.  R.  Co.,  71 
N.  T.,  430.) 

6.  It  seem*,  that  the  supreme  court, 
so  long  as  an  action  is  pending 
therein  on  appeal  from  the  special 
to  the  general  term,  has  power  to 
enforce   obedience    to    its    judg- 
ments, and. a  stay  of  proceedings 
pending  the  appeal  does  not  pre- 
vent the  exercise  of  this  power. 
(Id.) 

7.  An  order  of  general  term  vacating 


an  order  requiring  a  party  to  show 
cause  upon  short  notice,  why  he 
should  not  be  punished  for  con- 
tempt, in  violating  an  injunction 
awarded  by  final  judgment  is  not 
appealable  to  this  court.  (Id.) 

8.  A  notice  of  an  intention  to  vio- 
late a  covenant  in  a  deed  creating 
an  easement  given  by  one  succeed- 
ing to  the  title  of  the  grantee  to 
an  owner  of  a  lot  for  whose  bene- 
fit the  covenant  was  made,  is  suf- 
ficient to  authorize  the»  interfer- 
ence of  a  court  of   equity  to  re- 
strain such  violation;  and  if  the 
intended  violation  is  of  a  charac- 
ter to  be  entirely  harmless,  it  de- 
volves   upon    the    defendant    to 
show  it.    (Lattimer  agt.  Liver  more, 
72  N.  T.,  174.) 

9.  The  fact  that  the  owner  of  an- 
other lot,  who  acquired  title  under 
a  deed  containing  the  same  cove- 
nant, has  violated  it,  is  no  defense 
to  such  an  action ;  it  does  not  re- 
lease defendant  from  the  perform- 
ance of  the  covenant  in  his  deed, 
so  long  as  it  remains  of  any  value 
to  the  plaintiff.     (Id.). 

10.  The  report  of  a  referee  assessing 
•  the  damages  in  consequence  of  an 

injunction,  when  duly  confirmed, 
is,  in  the  absence  of  fraud,  con- 
clusive upon  the  sureties  to  the 
undertaking  given  on  the  granting 
of  the  injunction,  although  they 
had  no  notice  of  t*ne  proceedings. 
It  is,  however,  the  safer  and  fair- 
er course  to  give  the  sureties  no- 
tice. (Jordan  agt.  Volkenniiig,  12 
N.  Y.,  800.) 

11.  It  seems  that  an  injunction  issued 
at    the    suit    of  a    third    person 
against  one  of  the  parties  *o  a  con- 
tract, restraining  him  from  bring- 
ing'an  action  thereon  vitliin  th<" 
time  limited  by  the  contract,  does 
not   suspend   the   running  of  the 
limitation,    or   relieve    the    party 
from  forfeiture  under  it.   (  Wilkut- 
son  agt.  F.  Nat.  Fire  Ins.   Co.,  72 
N.  Y.,  499.) 
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12.  The  provision  of  the  Code  (old 
Code,  sec.  105;  new  Code,  sec.  406), 
saving  the  rights  of  parties  under 
the  statute  of  limitations  when 
they  are    stayed    by    injunction, 
applies  only  to  cases  governed  by 
the  statute ;  it  has  no  application 
to  a  limitation  prescribed  by  con- 
tract.    (Id.) 

13.  A  policy  of  insurance  contained 
a  provision   that  no  suit  for  the 
recovery  of  any  claim  thereunder 
should  be  sustainable  unless  com- 
menced within  twelve  months  af- 
ter loss  or  damage.     In  an  action 
upon  the  policy,  wherein  this  pro- 
vision was  set  up  by  defendant  as 
a  bar,  to  avoid  the  defense  plain- 
tiff   showed    that    in  an    action 
brought  by  a  third  person  against 
the  holders  *of  the  policy  and  the 
insurance  company,  an  injunction 
order  was  granted,  restraining  the 
company  from   paying   and    the 
holders  from  receiving  the  loss  or 
damage  arising  under  the  policy: 

Held,  that  the  injunction  did  not 
restrain  the  bringing  of  an  action 
upon  the  policy.  (Id.) 

14.  An  injunction  order,  unless  the 
words  are  clear,  will  not  be  con- 
strued as  restraining  acts  which 
will  be  beneficial  to  the  plaintiff. 
(Id.) 


INSURANCE  COMPANY  (LIFE). 

1.  The  supreme  court,  in  special 
proceedings  pending  before  it  for 
the  purpose  of  distributing  the 
effects  of  a  dissolved  corporation, 
i.  e.  (a  life  insurance  company), 
(pursuant  to  chapter  463,  Laws  of 
1858,  and  chapter  902,  Laws  of 
1869),  has  power  to  enjoin  an  ac- 
tion brought  by  a  policyholder  of 
such  corporation  against  the  re- 
ceiver appointed  in  such  special 
proceedings  for  the  purpose  of 
ascertaining  and  declaring  the 

*  debts  and  obligations  of  the  cor- 
poration, and  for  the  distribution 
of  its  assets.  (Attorney- General 


agt.  North  American  Life  Insurance 
Co.,  ante,  160.) 

2.  A  proceeding  to  wind  up  and 
dissolve  a  corporation  and  distrib- 
ute its  effects  was  specially  pro- 
vided for  by  the  act  (Laws  of  1853, 
chapter  468,  section  11),  and,  con- 
sequently, no  action  can  now  be 
maintained    by  a    creditor  or  a 
stockholder    under   the    Revised 
Statutes   for    a    similar    object. 
What  a  creditor  or  a  stockholder 
could  not  do  before  the  attorney- 
general  and  the  court  have  acted 
under  the  statute  of  1853,  it  ought 
not  to  "be  allowed  to  do  after  such 
action  (See  Attorney- General  agt. 
The   Continental   Life    Insurance 
Company,  53  How.,  16).     (Id.) 

3.  Under  the  Revised  Statutes,  when 
an   action   had   been   brought   to 
dissolve  and  distribute  the  assets 
of  an  insolvent   corporation,  the 
remedy  of  every  creditor  was  in 
that  suit  and  proceeding  only,  and 
in  the  district  in  which  the  same 
was  pending,  and  the  same  rule 
applies  in  proceedings  to  dissolve 
and  distribute  the  assets  of  an  in- 
solvent corporation  under  the  act 
of  1853.     (Id.) 

4.  Where  the  business  of  an  insur- 
ance company  had   been    closed 
and  a  receiver  thereof  appointed, 
pursuant  to  the  provision  of  chap- 
ter 902  of  the  Laws  of  1869,  an 
application  was  made  to  the  spe- 
cial term  by  the  company  to  have 
its  assets  taken  from  the  receiver 
and  returned  to  it  and  to  permit 
it  to  again  transact  business : 

Held,  that  the  authority  of  the 
special  term  to  grant  such  appli- 
cation is  gravely  questioned  and 
will  not  be  assumed:  (Attorney- 
General  agt  Atlantic  Mutual  Life 
Insurance  Co.,  ante,  391.) 

5.  Nor,  under   such  circumstances, 
will  a  reference  be  ordered  to  re- 
port the  facts  to  the  court,  as  a 
reference  had   already  been  had 
under  the  statute  (the  actuary  be- 
ing the  officer  specially  charged 
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with  such  an  investigation),  and 
his  report  having  been  made 
which  stands  confirmed  by  both 
the  special  and  general  term, 
(Id.) 

6.  It  seems,  that  if  the  order  appoint- 
ing a  receiver   had   been   made 
because  a  large  sum  of  money 
had  been  lost  by  a  robbery,  and 
after  such  appointment  the  money 
was  returned,  the  court,  by  virtue 
of  its  general  power  in  the  admin- 
istration of  justice,  might,  in  that 
or  a  similar  case,  interfere.     But 
the  reason  or  cause  for  such  inter- 
ference must   be   extraordinary. 
(Id.) 

7.  The  peculiar  facts  and  circum- 
stances connected  with  the  various 
proceedings  in  this  case  fully  dis- 
cussed in  the  opinion.     (Id.) 


INTERPLEADER 

1 .  In  an  action  of  claim  and  delivery 
the  third  subdivision   of  section 
122  of  the  Code,  giving  the  court 
discretion  to  substitute  for    the 
defendant  in  the  action,  a  party 
who  makes  a  claim  against  the 
defendant    for    the    property,   is 
necessarily  to  be    interpreted  in 
connection  with  the  two  hundred 
and  sixteenth  section,  which  pro- 
vides that  if  the  property  taken 
in  an  action  of  claim  and  delivery 
be  claimed  by  any  other  person 
than  the  defendant  such  person 
shall  make  an  affidavit  of  his  title 
to  the  property,  and  the  right  to 
the  possession  of  it,  stating  the 
ground  of  such  right  and  title  and 
serve  the  same  upon  the  sheriff; 
after  which,  by  the  provisions  of 
the  section,  it  is  made  incumbent 
upon  the  plaintiff  to   indemnify 
the  sheriff  against  such  claim  by 
the  undertaking  therein  provided 
for.     (Lynch  agt.  St.  John,  ante, 
144.) 

2.  The  property  clerk  of  the  New 
York    Municipal  Police  Depart- 
ment has  no  right  to  retain  prop- 


erty from  its  rightful  owner  after 
the  prosecution  which  gave  rise 
to  his  possession  has  ceased ;  and 
in  case  of  replevin  proceedings  he 
must,  like  any  other  public  officer, 
obey  the  lawful  order  and  pro- 
cess of  the  court.  He  cannot  make 
a  conditional  compliance.  If, 
however,  there  be  any  reason  why 
the  property,  for  public  purposes, 
should  remain  in  the  possession 
of  the  property  clerk,  his  course 
is  to  apply  to  the  cotfrt  to  control 
its  own  process.  (Id.) 

3.  An  order  directing  an  interplead- 
er is  appealable.     (Id.) 

4.  The  plaintiffs  alleged  that,  by  a 
resolution    of    their    board,    the 
county  treasurer  was  authorized 
to  borrow  $20,800.44;  that,  pre- 
tending to  act  thereunder,  he  is- 
sued seventy-three  notes  in  the 
name  of  the  county,  amounting 
to  $  38,631;  that  of   these  notes 
only  $20,800.44   were  valid  ;  thai, 
each  of  the  defendants  held  some 
of  the  notes;  that  several  had  com- 
menced separate  actions,  and  the 
others  intended  to  do  so;  that  the 
valid  were  distinguishable  from 
the  invalid  notes ;  that  they  were 
willing  to  pay  the  $20,800.44,  and 
prayed  that  the  defendants  might 
be   restrained   from    prosecuting 
separate  actions,  and  for  an  inter- 
pleader between  them  and  a  sur- 
render of  the  invalid  notes: 

Held,  that  the  action  could  not 
be  sustained  as  a  bill  of  inter- 
pleader, because  the  plaintiffs  de- 
nied that  they  owed  the  defend- 
ants what  they  several!}'  claimed, 
and  because  the  defendants  did 
not  claim  the  same  debts,  but  dis- 
tinct and  several  debts.  (Super- 
visors of  Saratoga  agt.  Deyo,  15 
Hun,  526.) 

5.  That  it  could  not  be  sustained  as 
a    bill    quia    Umet,   because     the 
causes  of  action,  being  on  notes, 
would  be  barred  in  six  years,  and 
plaintiffs  could  produce,  on  any 
trial,  any  evidence  on  which  they 
now  relied.     (Id.) 
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6.  That  it  could  not  be  sustained  as 
a  bill  to  prevent  a  multiplicity  of 
suits,  because  the  defendants  did 
not  all  stand  in  the  same  position 
toward  the  plaintiff,  and  the  sue 
cess  or  defeat  of  one  would  not  be 
the  success  or  defeat  of  all  (Id.) 


JOINDER. 

1.  Of  sureties  and  appellants,  a  par- 
ties defendant  in  an  action  on  an 
undertaking  on  appeal — improper 
where  appellants  are  not  parties 
to  the  undertaking.  (See  Delancey 
agt.  Stearns,  14  Hun,  50.) 


JOINT  DEBTOR. 

1.  This  action  was  brought  against 
one  B.  and  others  to  compel  a 
contribution  for  losses  alleged  to 
have  been  sustained  by  plaintiffs 
on  a  joint  undertaking  between 
himself  and  the  defendants.  After 
the  commencement  of  the  action 
B.  died,  and  plaintiff,  setting  forth 
B.'s  death,  that  he  was  a  resident 
of  California,  and  had  left  no 
property  within  this  state,  so  that 
no  personal  representative  could 
be  appointed  in  this  state,  applied 
for  leave  to  file  a  supplemental 
complaint,  and  asked  leave  to 
omit  his  name  therefrom. 

Held,  that  the  application  was 
rightly  granted.  (Angett  agt. 
Lawton,  14  Hun,  70.) 


JUDGES. 

1.  After  a  corporation  has  been  dis- 
solved, any  order  relating  thereto 
made  by  a  judge  who  is  related  to 
a  stockholder  of  the  company 
within  the  ninth  degree  is  not  ab- 
solutely void,  but  is  voidable;  the 
relationship  being  conceded,  the 
court  is  bound,  on  such  objection 
being  taken  by  a  stockholder,  to 
set  the  order  aside.  (Matter  of 
Dodge  &  Stevenson  Mfg.  Co.,  14 
Hun,  440.) 


2.  It  is  not  necessary  that  the  per- 
son to  whom  the  judge  is  related 
should  be  technically  a  party  to 
the  action.     (Id.) 

3.  Where  a  judicial  officer  has  not 
such   an    interest   in  a  cause   or 
matter  as   that   the   result   must 
necessarily  affect  his  personal  or 
pecuniary  interest,  or  where   his 
interest  is  minute,  and  he  has  so 
exclusive  a  jurisdiction,  by  Con- 
stitution or  statute,  that  his  refus- 
al to  act  in  the  cause  or  matter 
will  prevent  any  proceeding  in  it, 
he  may  act  so  far  as  that  there 
may  not  be  a  failure  of  remedy. 
(In  re  Ryers,  72  N.  T.,2.) 

4.  The  provision  of  the  statute  (2  R. 
S.,  275,  sec.  7)  declaring  that  no 
judge  shall  sit  in  a  case  where  he 
is  interested,  is  as  much  affected 

.  by  the  necessity  existing  or  cre- 
ated by  the  conferment  of  exclu- 
sive jurisdiction  by  another  stat- 
ute as  is  the  similar  rule  of  com- 
mon law.  (Id.) 

5.  The  authorities  as  to  disqualifica- 
tion of  judges  because  of  interest,  . 
both  at  common   law  and  under 
the  statute,  collated  and  discussed. 
(Id.) 

JUDGMENT. 

1.  The  F.  &  M.  Bank  of  Rochester 
holding  a  note  for  $1,000,  made 
by  S.  &  M.  Hutchins,  delivered 
the  same  to  Stewart,  one  of  the 
directors,  who  recovered  a  judg- 
ment in  his  own  name  for  $1,140 
damages  and  $22.80  costs,  which 
costs  Stewart  claimed  to  have 
paid  to  his  attorneys.  This  action 
was  brought  by  the  assignee  in 
bankruptcy  of  the  bank  against 
Stewart  and  the  sheriff,  to  compel 
the  latter  to  pay  over  the  whole 
amount  of  the  judgment  ($1 ,102.80) 
which  he  had  collected  and  held 
in  his  hands.  The  case  was  tried 
before  a  justice  of  the  supreme 
court,  without  a  jury,  and  judg- 
ment was  entered  in  favor  of  the 
plaintiff  September  15,  1877-,  di- 
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reeling  the  whole  amount  to  be 
paid  to  him.     No  evidence  was 

§iven  upon  the  trial  to  show  that 
tewart  had  paid  the  twenty-two 
dollars  and  eighty  cents  to  his 
attorney.  Upon  a  motion,  made 
by  defendant  after  the  entry  of 
the  judgment,  it  was  ordered  by 
the  judge  before  whom  the  action 
was  tried,  that  the  judgment  be 
amended  so  as  to  direct  that  as  to 
the  twenty-two  dollars  and  eighty 
cents  the  plaintiff  should  hold  the 
same  in  trust  for  Stewart,  and  pay 
it  over  to  him  upon  demand : 

Held,t]\&t  the  special  term  had  no 
power  to  alter  the  judgment  upon 
motion ;  that  the  proposed  change 
related  to  the  merits,  and  was 
covered  by  the  decision  already 
made ;  that,  if  proper,  such  change 
could  only  be  made  after  a  rehear- 
ing before  the  trial  judge  upon 
the  case  being  sent  back  to  him, 
or  after  a  review  by  an  appellate 
court.  (McLean  agt.  Stewart,  14 
Hun,  472.) 

2.  In  a  proceeding    under  section 
375  of  the  Code,  to  bring  in  and 
have    judgment    against  a  joint 
debtor,   made  a  party  to  but  not 
served  with  process  in  the  original 
action,  it  appeared  that  pending 
the  proceeding  the  judgment  had 
been  assigned  by  the  plaintiff  to 
one  Mack : 

Held,  that  the  fact  of  the  as- 
signment constituted  no  defense; 
that  the  assignee  might,  by  mo- 
tion, have  been  brought  in  as 
plaintiff,  or  that  he  might  con- 
.  tinue  the  proceeding  in  the  name 
of  the  original  plaintiff.  (Mer- 
chants' Bank  agt.  Waitzfelder,  14 
Hun,  47.) 

3.  The  holder  of  a  promissory  note 
recovered    a     judgment    thereon 
against  the  maker,  and  an  accom- 
modation indorser,  and  an  execu- 
tion  thereon  was    issued   to  the 
sheriff.  Subsequently  other  judg- 
ments were  recovered  against  the 
maker,  and  executions  placed  in 
the  hands  of  the  sheriff.     A  levy 
was  made  on  personal  property  of 


the  maker,  but  insufficient  in 
amount  to  cover  the  first  judg- 
ment. Subsequently  the  accom- 
modation indorser  paid  the  holder 
the  amount  of  the  first  judgment 
and  took  an  assignment  thereof. 
In  an  action  to  determine  to  whom 
the  money  realized  by  the  sheriff '.<? 
sale  should  be  paid,  held,  that  the 
payment  of  the  judgment  by  the 
accommodation  indorser  and  the 
taking  of  an  assignment  thereof 
by  him,  did  hot  operate  to  ex- 
tinguish the  same,  and  that  he 
was  entitled  to  have  the  money  in 
the  hands  of  the  sheriff  applied 
upon  it.  (Marsh  agt.  Benedict,  14 
Hun,  317.) 

4.  In  an  action  against  a  sheriff  for 
neglecting  to  collect  and  return 
an  execution,  plaintiff  must  show 
a  valid  judgment  upon  which  the 
execution  was  issued.     (Forsyth 
agt.  Campbell,  15  Hun,  235.) 

5.  A    sheriff   cannot,   however,   in 
such  an  action  take  advantage  of 
a  mere  irregularity  in  a  judgment 
rendering  it  voidable  but  not  void. 
(Id.) 

6.  To  prove  the  existence  of  a  judg- 
ment upon  which  the  execution 
was  issued,  plaintiff  produced  a 
certified  copy  of  an  order  for  judg- 
ment, made  by  the  county  court, 
directing  the  reversal  of  a  judg- 
ment of  a  justice  of  the  peace, 
and  directing  judgment  for  the 
defendant  (the  present  plaintiff) 
for  his  costs,  $27.26,  the  amount 
of  the  alleged  judgment : 

Held,  that  this  was  not  sufficient 
to  prove  the  existence  of  a  valid 
judgment.  (Id.) 

7.  A  judgment  entered  in  an  action 
where  the  service  of  the  summons 
was  by  publication  —  and  where 
the  defendant  was  not  during  the 
progress  of  the  suit,  within  the 
territorial  jurisdiction  of  the  court 
rendering  it  — provided   that  be 
the  place  of  his  citizenship  and 
domicil  —  where  such  service  is 
the  method  prescribed  by  the  law 
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of  that  jurisdiction,  as  a  substitute 
for  personal  service  —  though  the 
defendant  has  not  voluntarily  ap- 
peared—  is  effectual  to  dissolve 
the  marriage  contract,  and  preva- 
lent and  effectual  everywhere. 
(Baker  agt.  People,  15  Hun,  256.) 

8.  The  defendant  was  arrested  under 
an  execution  issued  on  a  judg- 
ment,  whereupon    he  noticed  a 
motion  to  set  aside  the  arrest,  on 
the  ground  that  he  had  not  been 
arrested  on  an  order  before  the 
entry  of  the  judgment.    The  plain- 
tiff, without  waiting  for  the  de- 
cision of  the  motion,  consented  to 
his  release,  upon  his  agreeing  not 
to  bring  an  action  for  false  im- 
prisonment: 

Held,  that  the  consent  of  the 
plaintiff  to  his  release  did  not 
amount  to  a  satisfaction  of  the 
judgment.  (Roweagt.  Guilleaume, 
15  Hun,  462,) 

9.  Where,  in  an  action  to  recover 
possession  of  personal  property, 
plaintiff  claimed  a  special  interest 
as  mortgagee,   defendants  being 
the  general  owners,  with  a  right 
to  redeem;  held,  that  the  proper 
judgment  in  favor  of  the  plaintiff 
was  for  a  return  of  the  property, 
or  for  its  value,  fixing  it  at  the 
amount  of  plaintiff's  interest, — 

'  i.  e. ,  the  amount  due  on  the  mort 
gage,  not  for  the  full  value  of  the 
property,  with  damages  for  the 
detention.  (Allen  agt.  Judson,  71 
N.  T.,  77.) 

10.  Where  an  action  is  brought  by  a 
judgment  creditor  on  behalf  of  all 
other  judgment  creditors,  as  well 
as  himself,  to  set  aside  fraudulent 
conveyances  of  the  debtor's  real 
estate,  a  judgment  is  not  improper 
adjudging  the  appointment  of  a 
receiver  to  take  a  conveyance  of 
and  to  sell  the  real  estate.     (Shand 
agt.  Hanky,  71  N.  7.,  320.) 

11.  An  appeal  from  a  judgment,  re- 
straining action  on  the  part  of 
defendant,  and  a  stay  of  proceed- 
ings thereon,  does  not  affect  the 


validity  or  effect  of  the  judgment 
pending  the  appeal ;  defendant  is 
not  absolved  from  the  duty  of 
obedience  to  it,  or  permitted  to  do 
that  which  the  judgment  abso- 
lutely prohibits.  The  judgment, 
so  far  as  it  enjoins  the  defendant, 
needs  no  execution  ;  it  acts  di- 
rectly without  process,  and  the 
stay  only  operates  to  prevent  ac- 
tion on  the  part  of  plaintiff.  (Sixth 
Ane.  R  R.  Co.,  agt.  Oil.  El.  R.  R. 
Co.,  1\N.  r.,430.) 

12.  It  seems,  that  the  supreme  court, 
so  long  as  an  action  is  pending 
therein  on  appeal  from  the  special 
to  the  general  term,  has  power  to 
enforce  obedience    to    its    judg- 
ments, and  a  stay  of  proceedings 
pending  the  appeal  does  not  pre- 
vent the  exercise  of  this  power. 
(Id) 

13.  In  an  action  for  crim.  con.  the 
divorced  wife  of  the  plaintiff  is  a 
competent  witness  for  him  ;  the 
judgment  record  in  the  action  for 
divorce  is  competent  evidence  to 
show  the  status  of  the  divorced 
wife  and  her  competence  as  a  wit- 
ness.    (Wottrich  agt.  Freeman,  71 
N.  T.,  601.) 

14.  Such  judgment   cannot  be  at- 
tached for  error  or  irregularity. 
(Id.) 

15.  In  an  action  to  determine  con- 
flicting claims  to  policy  of  life 
insurance,  when  provision  in  judg- 
ment enjoining  collection  of  anoth- 
er judgment  agajnst  the  insurance 
company  upon  the  policy  proper. 
(See  Barry  agt.  Prune,  71  N.  Y., 
261.) 

16.  What  is  sufficient  service  of  no- 
tice of  judgment  in  order  to  limit 
time  for  appeal.     (See  Chase  agt. 
Bibbins  [Mem.],  71  N.  T.,  590.) 

17.  Where  a  judgment  is  recovered 
against,  and  paid  by,  a  municipal 
corporation,  for  injuries  caused  by 
an  obstruction  unlawfully  placed 
by  another  in  one  of  its  streets,  or 
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negligently  permitted  to  remain 
there  without  guards  or  lights,  it 
may  recover  over  against  the  per- 
son chargeable  with  the  unlawful 
or  negligent  act  the  amount  so  re- 
covered. (City  of  RocJiester  agt. 
Montgomery,  72  N.  Y.,  65.) 

18.  Where  due  notice  of  the  bringing 
of  the  action  against  it  is  given 
by  the  corporation  to  the  wrong- 
doer, with  a  claim  that  he  will  be 
held  liable  to  indemnify  against 
any  recovery  therein,  the  judg- 
ment against  it  is  conclusive  in 
the  action  by  it  against  him,  if  it 
is  shown  that  he  unlawfully  cre- 
ated or  negligently  left  the  ob- 
struction, both  as  to  the  liability 
of  the  corporation  to  the  person 
injured,  and    as    to   any    matter 
which  might  have  been  urged  as 
a  defense,  and  so  as  to  contribu- 
tory negligence  on  the  part  of  the 
person  injured.     (Id.) 

19.  Where  a  bankrupt,  subsequent  to 
his  discharge  in  bankruptcy,  con- 
fesses judgment  upon  an  old  debt, 
the  debt  is  a  good  consideration 
for  the  judgment,  and  the  latter  is 
not    affected    by    the    discharge. 
(Dewey  agt.  Mayer,  72  N.  Y.,  70.) 

20.  A  judgment  rendered  by  a  court 
having  power  lawfully  conferred 
to  deal  with  the  general   subject 
involved  in  the  action,  and  having 
jurisdiction    of    the    parties,    al- 
though against  the  facts  or  with- 
out facts  to  sustain  it,  is  not  void 
as  rendered  without  jurisdiction, 
and  cannot  be  questioned  collater- 
ally.    (Hunt  agt.  Hunt,  72  N.  Y., 
218.) 

21.  A  judgment  against  a  deceased 
person,  although  disputed  or  re- 
jected by  his  personal  representa- 
tives, need  not  be  sued  over  in 
order  to  authorize  a  decree  for  its 
payment  by  the  surrogate.     (Me 
Nulty  agt.  Kurd,  72  N.  Y.,  518.) 

22.  The  surrogate  may,  upon  appli- 
cation for  such  a  decree,  inquire 
into  and  pass  upon  alleged  pay- 


ments made  to  apply  upon  the 
judgment,  and  determine  the 
amount  due  thereon,  and  may  also 
determine  who  is  the  owner  of  the 
judgment  and  entitled  to  the 
•  money;  but  he  has  no  jurisdiction 
to  determine  whether  there  has 
been  an  accord  and  satisfaction, 
or  whether  the  estate  is  entitled  in 
equity  to  a  release  or  discharge, 
either  in  whole  or  in  part,  from 
the  judgment.  (Id.) 

23.  It  seems,  that  the  remedy  of  the 
executors  or  administrators  to  pre- 
vent the  enforcement  of  the  judg- 
ment, and  to  obtain  relief  where 
the  surrogate  has  no  jurisdiction 
to  grant  it,  is  by  resort  to  the 
proper  judicial  tribunals.  This 
may  be  had  either  before  or  after 
a  decree  for  the  payment  of  the 
judgment,  and  a  restraining  pro- 
cess obtained  either  to  prevent  the 
decree  or  its  enforcement.  (Id.) 


JUDGMENT  DEBTOR. 

1.  When  the  statute  (sec.  376  of  the 
Code  of  Procedure)  speaks  of  "  ten- 
ants of  real  property  owned  by 
the  judgment  debtor,"  it  means 
his  tenants,  and  does  not  apply  to 
persons  holding  under  a  deed  in 
hostility  to  him,  and  those  who 
claim  through  him.     (Leonard  agt. 
Leonard,  ante,  97.) 

2.  The  judgment  debtor  died  leav- 
ing the  judgment  unpaid.     At  his 
death  he  was  seized  of  certain  real 
estate  in  the  city  of  New  York. 
He  left  a  widow  and  two  children, 
and  by  his  will  his  widow  was  to 
have  a  monthly  allowance  from 
the  income  of  his  estate  in  lieu  of 
dower,  and  the  principal  of  the 
estate  was  given  to  his  children. 
The  real  estate  was  sold  by  the 
municipal  corporation  for  iaxes, 
and  a  lease  for   1,000  years  was 
executed  to  Charles  Heed.     The 
proceedings  are  under  section  376 
of  the  Code,  and  the  summons  has 
been  served  upon  the  widow,  her 
two  children  and  Reed: 
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Held,  that  the  proceedings  as  to 
Reed  could  not  be  upheld,  as  he 
does  not  hold  as  a  tenant  of  the 
judgment  debtor,  but  under  a 
deed  made  in  hostility  to  him. 

Held,  further,  that  the  interest 
of  the  heirs  or  devisees  is  too  re- 
mote and  trifling  to  authorize  these 
proceedings.  (Id.) 

3.  The  right  of  judgment  debtors 
discharged  from  their  debts  by 
proceedings  in  bankruptcy  to  have 
a  judgment  against  them,  canceled 
of  record  after  the  lapse  of  two 
years  since  their  discharge  was 
granted,  sustained  notwithstand- 
ing the  fact  that  the  judgment 
was  a  lien  upon  certain  real  estate 
conveyed  by  the  bankrupts.  The 
reasons  stated.  (Fellows  agt.  Kit- 
tredgeetal.,  ante,  498.) 

See  OFFER. 

Riggs  agt.  Waydell,  ante,  247. 


JUDICIAL  DISTRICT. 

See  SUPREME  COURT. 

Attorney-  General  agt.  Nortfi 
American  Life  Insurance  Co., 
ante,  160. 


JUDICIAL  SALES. 

1.  The    jurisdiction    given    to  the 
court  under  the  provisions  of  the 
Revised  Statutes,  in  reference  to 
the  sale  of  the  real  estate  of  a  lu- 
natic (2  R.  S.,  54  et  seq,),  being  a 
special  statutory  one,  can  only  be 
exercised  as  the  statute  directs. 
(In  re  Valentine,  72  If.  Y.,  184.) 

2.  The  requirement  of  the  statute 
(sec.  12)  that  the  petition  "  shall  be 
referred,"  &c. ,  is  substantial  and 
cannot    be    dispensed    with ;    an 
omission  to  refer  constitutes  a  fa- 
tal defect  in   proceedings  under 
the  statute.    (Id.) 

3.  A  purchaser  under  such  defect- 
ive proceedings  may  move  to  have 


his  title  perfected  by  new  or 
amended  proceedings,  or  to  have 
the  purchase-money  refunded. 
(Id.) 

4.  As  to  whether  there  is  any  sub- 
stantial difference  in  the  steps  re- 
quired to  be  taken  by  the  act  of 
1864,  in  reference  to  such  sales 
(chap.  417,  Laws  of  1864),  from 
those  required  by  the  Revised 
Statutes,  quaere.  (Id.) 


JURISDICTION. 

1.  The  superior  court  of  the  city  of 
New  York  has  power  and  juris- 
diction to  entertain  and  grant  an 
application,  to  have  a  record  of 
the  proceedings  in  such  court,  ad- 
mitting the  applicants  to  citizen- 
ship   of  the   United  States,  per- 
fected by  an  entry  nunc  pro  tune 
of  the  fact  of    such  admission  in 
the  minute    book  of   the  court, 
provided  a  proper  case  has  been 
made  out  for  its  exercise. 

ter  of  Christern,  ante,  5. ) 

2.  As  a  general  rule  the  court  will 
not    permit    a    party    to    suffer 
through  any  delay  or  mistake  of 
its  own,  nor  by  the  delay  or  mis- 
take of  its  officers.     (Id.) 

3.  It  is    only  when    the    rights  of 
third  persons  which  have  in  the 
meantime  been  acquired  in  good 
faith   intervene,   that  relief  will 
not  be  given ;  but  even  such  third 
persons  cannot  rely  upon  a  mere 
technical  error  which  leaves  no 
doubt  about  what  was  intended. 
(Id.) 

4.  A  state  court  has  jurisdiction  of 
an  action  to  determine  the  rights 
of  the  respective  parties  under  an 
agreement    by    defendant    with 
plaintiff,  for  the  exclusive  right 
to  have  and  perform  a  certain  play. 
( Widmer  agt.  Greene,  ante,  91.) 

5.  The  marine  court  of  the  city  of 
New  York  is  a  court  of  record,  to 
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and  for  all  intents  and  purposes, 
and  has  jurisdiction  of  all  the 
proceedings  authorized  by  the  act 
to  abolish  imprisonment  for  debt, 
passed  in  1831,  commonly  called 
the  Stilwell  act.  (People  ex  rel. 
Louenbein  agt.  Donahue,  ante, 
152.) 

6.  A  county  judge  has  jurisdiction 
in  proceedings  supplementary  to 
execution  based  on  judgments  re- 
covered   in    the    supreme    court 
where  the  judgment  debtor  resides 
or  has  a  place  of  business  in  the 
county,  or  where  a  transcript  has 
been  filed  when  the  judgment  was 
not    recovered  in    that    county. 
(C-ritt  agt.   Kommeyer,  ante,  276.) 

See  SUPREME  COURT. 

Attorney-General  agt.  North 
American  Life  Insurance  Co., 
ante,  160. 

7.  Upon  an  appeal  from  an  order 
denying  a  motion  to  dismiss  the 
summons  and  complaint,  on  the 
ground  that  both  the  plaintiff  and 
defendant  were  non-residents,  and 
that-  the   subject-matter    of    the 
action  was  not  situated,  nor  did 
the  cause  of  action  originate  in 
this  state :   • 

•Held,  that  the  question  as  to  the 
jurisdiction  of  the  court  could  not 
be  tried  on  a  motion.  (Johnson 
agt.  Adams  Tobacco  Go.,  14  Hun, 
89.) 

8.  That  if  the  want  of  jurisdiction 
appeared  on  the  face  of  the  com- 
plaint, it  should  be  taken  advan- 
tage of    by  demurrer;  and  if  it 
did  not  so  appear,  it  should  be  set 
up  in  the  answer.    (Id.) 

9.  Subdivision  9  of  section  5132  of 
the  bankrupt  act  provides,  that 
whoever   "within   three  months 
before  the  commencement  of  pro- 
ceedings   in    bankruptcy,    under 
the  false  color  and  pretense  of 
carrying  on  business  and  dealing 
in  the  ordinary  course  of  trade, 
obtains  on  credit,  from  any  per- 
son, any  goods  or  chattels,  with 


10 


intent -to  defraud,"  shall  be  pun- 
ishable by  imprisonment : 

Held,  that  conceding  that  the 
United  States  courts  have  exclu 
sive  jurisdiction  over  offenses 
created  by  United  States  statutes, 
the"  passage  of  this  section  did  not 
deprive  the  'courts  of  this  state  of 
their  jurisdiction  over  the  general 
offense  of  obtaining  goods  by  false 
pretenses.  (Abbott  agt.  People,  15 
Hun,  437.) 

i.  The  objection  that  a  county  court 
has  not  jurisdiction  over  the  per- 
son of  the  defendant  must  be 
raised  at  the  first  opportunity,  and 
is  waived  by  his  appearing  in  the 
action  and  pleading  to  the  merits. 
(Dake  agt.  Miller,  15  Hun,  3r>6.) 


11.  The  entire  Original  jurisdiction 
over  assignments  for  benefit  of 
creditors,   vested   in  the    county 
court — the  supreme  court  has  no 
power  thereover  by  petition  under 
chapter  466  of  the  Laws  of  1877,  as 
amended  by  chapter  318  of  the 
Laws  of  1 878.  (See  Ma  tier  of  Nicfio- 
las,  15  Hun,  317.) 

12.  If  once  acquired — the  proceed- 
ings cannot  be  attacked  collater- 
ally.    (See  Allen  agt.  Utica,  Ithac<i 
and  Elrmra  R.  R.  Co. ,  15  Hun,  80.) 

13.  Of  commissioners  of  highways — 
cannot  be  questioned  by  referees 
appointed  to  hear  an  appeal  from 
an  order  made   by  them.      (Set 
People  ex  rel.  Bailey  agt.  Sherman, 
15  Hun,  575.) 

14.  Special  term  has  power  to  order 
that  a  judgment  debtor  imprison- 
ed under  order  of  arrest  be  dis- 
charged    unless     plaintiff     issue 
body  execution.    (See  N.  Y.  O.  and 

.  I.  Co.  agt.  Rogers,  71  N.  Y.,  377). 

15.  Where  a  judicial  officer  has  not 
such  an  interest  in  a  cause  or  mat- 
ter as  that  the  result  must  neces- 
sarily affect  his  personal  or  pecu- 
niary interest,  or  where  his  inter- 
est is  minute,  and  he  has  so  exclu- 
sive a  jurisdiction,  by  the  Consti- 
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tution  or  statute,  that  his  refusal 
to  act  in  the  cause  or  matter  will 
prevent  any  proceeding  in  it,  he 
may  act  so  far  as  that  there  may 
not  be  a  failure  of  remedy.  (In 
re  Ryers,  72  N.  T.,  2.) 

16.  The  provision  of  the  statute  (2  B. 
8.,  275,  sec.  7)  declaring  that  no 
judge  shall  sit  in  a  case  where  he 
is  interested,  is  as  much  affected 
by  the  necessity  of  existing  or  cre- 
ated by  the  conferment  of  exclu- 
sive jurisdiction  by  another  stat- 
ute as  is  the  similar  rule  of  com- 
mon law.     (Id.) 

17.  A  state  court  has  jurisdiction  of 
an  action  by  an  assignee  in  bank- 
ruptcy to  recover  a  debt  due  the 
bankrupt.    (Kidder  agt.  HorroMn, 
72  N.  Y.,  159.) 

18.  The  amendment  of  1874  to  sec- 
tion 1  of  the  bankrupt  act,  pro- 
viding   that    the    court    having 
charge  of  the  estate  of  a  bank- 
rupt, may  direct  that  any  of  his 
legal  assets  or  debts,  not  exceed- 
ing $500,  be  collected  in  the  courts 
of    the  state,   did  not  have  the 
effect  to  confer  or  take  away  ju- 
risdiction of  the  state  court,  but 
simply  to  allow  the  federal  courts 
to  decline  to  entertain  actions  at 
common  law  in  which  the  assignee 
is  a  party,   where  the  debt  de- 
manded is  less  than  the  amount 
which  determines  the  jurisdiction 
of    these  courts  in   other  cases. 
(Id.) 

19.  A  suit  by  an  assignee  in  bank- 
ruptcy to  collect  a  debt  due  the 
bankrupt,  is  not  a  matter  of  pro 
ceeding  in  bankruptcy  within  the 
meaning  of   section  711   of    the 
United   States  Revised   Statutes, 
declaring  the  jurisdiction  of  the 
state  courts  to  be  exclusive  in  the 
cases  specified.     (Id.) 

20.  An  intention  to  deprive    state 
courts  of  jurisdiction,  will  not  be 
inferred  from  doubtful  language; 
nor  will  the  words  of  a  statute  be 


extended  beyond  their  strict  mean- 
ing to  accomplish  this  result.   (Id. ) 

21.  The   jurisdiction  given  to  the 
court  under  the  provisions  of  the 
Revised  Statutes,  in  reference  to 
the  sale  of  the  real  estate  of  a  luna- 
tic (2  R.  S.,   54  et  seq.)  being  a 
special  statutory  one,  can  only  be 
exercised  as  the    statute  directs. 
(In  re  Valentine,  72  N.  Y.,  184.) 

22.  The  requirement  of  the  statute 
(sec.   12),  that  the  petition  "shall 
be  referred,"  &c.,    is  substantial 
and  cannot  be  dispensed  with;  an 
omission  to    refer    constitutes  a 
fatal  defect  in  proceedings  under 
the  statute.     (Id.) 

23.  The  jurisdiction  of  a  court  of 
another  state  in  which  a  judgment 
has  been  rendered  is  always  open 
to  inquiry  in  the  courts  of  this 
state,  and  the  judgment  may  be 
also    questioned    collaterally  for 
fraud.    (Hunt  agt.  Hunt,  72  N.  Y., 
217.) 

24.  To  authorize  a  disregard  of  the 
judgment  because  of  fraud,,  there 
must  have  been  fraudulent  allega- 
tions and  representations,  design- 
ed and  intended  to  mislead,  with 
knowledge  of  falsity,  and  result- 
ing in  damaging  deception.     (Id.) 

25.  That  a  party  not  competent  as 
a  witness  under  the  laws  of  the 
state  was  permitted  to  testify  in 

•  his  own  behalf  is  not  a  fraud,  nor 
does  it  affect  the  jurisdiction,  and 
so  does  not  afford  reason  for  ques- 
tioning the  judgment  collaterally. 
(Id.) 

06.  Jurisdiction  of  the  subject-mat- 
ter of  an  action  is  a  power  to  ad- 
judge concerning  the  general 
question  involved  therein,  and  is 
not  dependent  upon  the  state  of 
facts  which  may  appear  in  a  par- 
ticular case,  or  the  ultimate  exis- 
tence of  a  good  cause  of  action  in 
the  plaintiff  therein.  (Id.) 

27.  A  judgment  rendered  by  a  court 
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having  power  lawfully  conferred 
•to  deal  with  the  general  subject 
involved  in  the  action,  and  having 
jurisdiction  of  the  parties,  al- 
though against  the  facts  or  with- 
out facts  to  sustain  it,  is  not  void  as 
rendered  without  jurisdiction,  and 
cannot  be  questioned  collaterally. 
(Id.) 

28.  And  so  where   an    action    for 
divorce  is  brought  in  a  court  hav- 
ing power  to  entertain  such  an 
action,  and  which  has  jurisdiction 
of  the  parties,  the  court  has  power 
to  give  judgment,  although  plain- 
tiff fails  to  make  out  a  cause  for 
divorce  as  prescribed  by  the  laws 
of  the  state;  and  this  failure  can- 
not be  shown  collaterally  to  avoid 
the  judgment  while  it  stands  un- 
reversed,  whether  the  judgment 
is  availed   of  in  the  state  where 
granted  or  in  a  sister  state.     (Id.) 

29.  Of    their  own   jurisdiction,  so 
far  as  it  depends  upon  municipal 
laws,  the  courts  of  every  country 
are  exclusive  judges.    (Id.) 

30.  The  decisions  also  of  the  tribu- 
nals of  another  state  as  to  the  true 
construction  of  its  laws,  are  bind- 
ing upon  the  courts  of  this  state. 
(Id.) 

31.  Jurisdiction  of  the  person  of  a 
defendant  in  an  action  for  divorce 
may  be  acquired  by  a  court  of  the 
state  in  which  he  or  she  is  a  do- 
miciled citizen,  by  such  proceed- 
ings in  the  nature  of  service  of 
process  of  the  court  as  the  law  of 
the  state  has  made  equivalent  to 
personal  services  within  its  juris- 
diction ;  so  long  as  the  citizen  re- 
tains that  relation  to  the  state,  he 
owes  it  allegiance  and  .is  subject 
to  its  laws,  and  this  subjection  he 
cannot  throw  off  by  a  temporary 
or  prolonged    absence  from   the 
the  state.     (Id.) 

32.  A  judgment  of  divorce,  there- 
fore,   rendered  by  the  court   of 
another  state,  against  a  domiciled 
citizen  thereof,  upon  a  substituted 


service  of  process  such  as  the  law 
of  the  state  has  authorized  in  the 
case  of  an  absent  defendant,  is 
valid  in  personam  so  as  to  affect  a 
dissolution  of  the  marriage  con- 
tract; and  is  conclusive  upon  the 
defendant  in  the  courts  of  this 
state,  although  he  was  not  within 
the  territorial  jurisdiction  during 
the  progress  of  the  suit  and  did 
not  appear  therein.  (Id ) 

33.  Where  an  executor  in  good  faith 
resists  the  charging  of  a  legacy 
upon  the  residuary  estate  in  his 
hands,  and  shows  that  there  exists 
a  real  question  of  fact  or  law,  a 
surrogate  has  no  jurisdiction  to 
decide  the  question  upon  settle- 
ment of  the  executor's  accounts. 
(Sevan  agt.  Cooper,  71  N.  Y.,  318.) 

34.  On  a  common  law  certiorari  to 
review  the  judicial  action  of  a 
board  of  commissioners  or  an  in- 
ferior officer,  the  court  is  not  con- 
fined to  the  mere  question  of  juris- 
diction,  but  will    look  into  the 
proceedings,  and  if  the  adjudica- 
tion made  is  unsupported  by  any 
evidence     it     will    be    reversed. 
(People  ex  rel.  Clapp  agt.  Board  of 
Police,  72  N.  Y,,  451.) 

35.  A  judgment  against  a  deceased 
person,  although  disputed  or  re- 
jected by  his  personal  representa- 
tives,  need  not  be  sued  over  in 
order  to  authorize  a  decree  for  its 
payment  by  the  surrogate.     (Mc- 
Nulty,  agt.  Ilurd,  72  N.  Y.,  518.) 

36.  The  surrogate  may,  upon  appli- 
cation for  such  a  decree,  inquire 
into  and  pass  upon  alleged  pay- 
ments made   to  apply  upon  the 
judgment     and     determine     the 
amount  due  thereon,  and  may  also 
determine  who  is  the  owner  of  the 
judgment    and    entitled     to     the 
money;  but  he  has  no  jurisdiction 
to   determine   whether  there   has 
been  an  accord  and  satisfaction, 
or  whether  the  estate  is  entitled  in 
equity  to  a  release  or  discharge, 
either  in  whole  or  in  part,  from 
the  judgment.     (Id.) 
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37.  The  provision  of  the  Civil  Code 
(sec.  1308),  authorizing  the  appel- 
late court  to  require  the  appellant 
to  file  a  new  undertaking,  in  case 
of  the  insolvency  of  one  of  the 
sureties,  is  not  imperative  ;  if  the 
remaining  surety  is  solvent  an'd 
abundantly  able  to  satisfy  the 
judgment,  or  if  the  judgment  is 
otherwise  well  secured,  and  the 
appeal  is  likely  to  be  heard  and 
disposed  of  without  delay,  the 
court  may,  in  its  discretion,  refuse 
the  order.  (Dering  agt.  Metcalf, 
72  N.  T.,  613.) 


JURY. 

1.  It  is  no.  error  after  a  jury  has 
come  into  court  and  delivered  their 
verdict  (the  form  of  which  showed 
they    intended    to    add    interest 
thereto)  for  the  court  to  send  them 
back  to  their  room  to  calculate 
the  interest.     (Mark  agt.  Hudson 
River  Bridge  Company,  ante,  108.). 

2.  Where,  after  a  jury  has  been  im- 
panneled  and  a  witness   sworn, 
one  of  the  defendants  is  ordered 
to  be  tried  separately,  the  jury 
and    witness  must   be    resworn. 
(Babcock  agt.  People,  15  Hun,  347.) 

3.  The  bringing  of  an  action  of  a 
distinctly  equitable  character  is  a 
waiver,  so  far  as  the  plaintiff  is 
concerned,   of   the  right   of   trial 
by  jury,  although  upon  -the  facts 
he  may  be  entitled  to  either  legal 
or  equitable  relief  ;  and  in  deter- 
mining the  mode  of  trial,  the  court 
may,  as  to  him,  be  governed  by 
the  nature  of  the  action,  as  stated 
in  the  complaint.     (Damson  agt. 
Associates  J.  Co..  71  N.  T.,  334.) 

4.  It  seems,  that  the  rule  as  to  the 
defendant    is  different  ;  that  he 
cannot  be  deprived  of  a  jury  trial, 
in  a    proper    case,    because    the 
plaintiff  has  demanded  equitable 
instead  of  legal  relief.     (Id.) 

5.  Where  one  called  as  a  juror  upon 
a  criminal  trial,  on  challenge,  for 


principal  cause,  testifies  that  he 
has  formed  and  expressed  an 
opinion,  but  that  he  believes  he 
can  render  an  impartial  verdict, 
according  to  the  evidence,  un- 
biased and  uninfluenced  by  the 
previously  formed  opinion,  he  is 
competent  as  a  juror,  under  the 
act  in  relation  to  challenges  of 
jurors  (Chap.  475,  Laws  of  1872; 
chap.  427,  Laws  of  1873).  (Phelps 
agt.  People,  72  N.  Y.,  335.) 


JUSTICE'S  COURT. 

1.  Where  in  an  action  commenced 
in  a  justices'  court,  in.  which  a 
counter-claim  has  been  interposed, 
the  defendant  moves  that  the  ac- 
tion    be     discontinued,    on    the 
ground  that  the  amount  in  dispute 
exceeds  that  over  which  the  jus- 
tice has   jurisdiction,    and    such 
action  is  accordingly  dismissed, 
and  a  new  one  brought  in  the 
supreme  court,  the   defendant  is 
estopped    from    claiming  in  the 
latter  action  that  the  justice  had 
jurisdiction  in  the  former  one  and 
that  he '  is  therefore  entitled  to 
costs.     (Bradner  agt.  Howard,  14 
Hun,  420.) 

2.  Under  subdivision  5  of  section 
366  of  the  old  Code,  authorizing 
the  county  court  'to  allow  either 
party  to  amend  his  pleadings  upon 
such  terms  as  shall  be  just,  in 

•  cases  where  a  new  trial  may  be  had 
in  that  court,  the  court  cannot 
allow  an  answer,  interposed  in 
the  justice's  court,  consisting  of 
a  general  denial,  to  be  amended 
by  inserting  therein  new  and 
affirmative  defenses,  such  as  pay- 
ment, set-off  or  counter-claim. 
(Id.) 

3.  Semble,  that  no  amendments  should 
be    allowed    which    will  entirely 
change  the  issues  in    the    court 
below,    but    only    such    as    will 
enable  the  parties  fully  and  fairly 
to    try  such    issues.     (Reno  agt. 
Millspaugh,  14  Hun,  228.) 
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4.  This  action  was  brought  in  a  jus- 
tice's court  to  recover  upon  a  claim 
originally   held    by   pne    Bogart 
against  the  defendant,  and  by  Bo- 
gart transferred  to  the  firm  of  L. 
3.    Lawrence  &  Co.     This  firm 
was  composed  of  the  plaintiffs  and 
L.  8  Lawrence.     Upon  the  trial, 
defendant  moved  for  a  nonsuit, 
on  the  ground  that  L.  S.  Lawrence 
should  have  been  named  as  a  plain- 
tiff: 

Held,  that  the  motion  was  prop- 
erly denied  ;  that  the  objection  to 
the  nonjoinder  of  proper  parties 
plaintiff  should  have  been  taken 
by  answer  ;  and,  not  having  been 
so  taken,  was  waived.  (Frazier 
agt.  Gibson,  15  Hun,  37.) 

5.  Sections  144,  147  and  148  of  the 
Code  are,  by  subdivision  15  of 
section  63,  made  applicable  to  jus- 
tices' courts.     (Id.) 

6.  A  justice  of  the  peace,  by  failing 
to  appear  within  one  hour  after 
the  time  to  which  the  case  has 
been  adjourned,  loses  jurisdiction 
of  the  action,    and   the   same  is 
thereby  discontinued.     (Flint  agt. 
Gault,  15  Hun,  213.) 


JUSTICES  OF  THE  PEACE. 

1.  The  facts  that  a  debtor  is  insol- 
vent, that  he  has  turned  over  to 
•tfwo  creditors  portions  of  his  goods 
amounting  to  less  than  one-half 
of  their  respective  debts;  that  he 
refuses  to  turn  over  any  goods  to 
the  plaintiffs,  or  to  pay  the  amount 
due  to  them,  that  he  is  selling  off 
his  stock  in  trade  and  not  likely 
to  continue  his  business,  do  not 
furnish     sufficient     evidence    to 
authorize  a  justice  of  the  peace  to 
issue  a  warrant  against  him,  on 
the  ground  that  he  has  disposed, 
or    is    about    to    dispose,  of    his 
property,  with  intent  to  defraud 
his  creditors.     (Horton  agt.  Fan- 
cher,  14  Hun,  17-'. 

2.  The  plaintiff  commenced  an  ac- 
tion against  the  defendant  before 


a  justice  of  the  peace  and  applied 
for  a  warrant  of  arrest,  alleging 
in  his  affidavit  that  the  defendant 
was  a  non-resident  of  the  county, 
and  that  plaintiff  "has,  as  he 
verily  believes,  a  good  cause  of 
action  against  Samuel  Sisson,  for 
wrongful  and  fraudulent  repre- 
sentations in  the  exchange  of 
horses,  by  which  the  deponent 
was  damaged  to  a  large  amount. " 
Held,,  that  the  affidavit  did  not 
state  facts,  as  required  by  the 
statute;  that  plaintiff's  belief  that 
he  had  a  good  cause  of  action  was 
not  sufficient  to  authorize  the  jus- 
tice to  issue  the  warrant.  (  Wells 
agt.  Sisson,  14  Hun,  267.) 


LACHES. 

1.  A  mere  neglect  to  physically  re- 
sist an  illegal  or  unconstitutional 
exercise  of  an  alleged  power  on 
the  part  of  the  state  or  of  the  muni- 
cipal authorities,  does  not  deprive 
the  individual,  when  a  right  is 
claimed  under  such  illegal  or  un- 
constitutional action,  from  insist- 
ing upon  his  rights.     (Matter  of 
Cheesebrough,  ante,  400.) 

2.  Whether  the  doctrine  of   laches 
applies  to  the  legal  rights  or  should 
be  restricted  in  its  application  to 
equitable  rights  only,  qucere  ?  (Id.) 


LANDLORD  AND  TENANT. 

1.  Where  it  is  stipulated  that  the 
tenant  shall  quit  on  ten  days'  no- 
tice, such  notice  must  be  precise 
and  definite  as  to  the  time  when 
the  surrender  is  required  to  be 
made.  A  notice  requiring  the 
tenant  to  surrender  possession 
"  as  soon  as  practicable  "  is  insuffi- 
cient. (People  ex  rel.  Sanford  agt. 
Qedney,  15  Hun,  475  ) 

LATENT  EQUITIES. 

See  MORTGAGE. 

Bank  for  Saving*  agt.    Frank, 
ante,  403. 
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LAW  AND  EQUITY. 

1.  Where  an  action  in  equity  has 
been  referred,  and  the  referee  has 
made  a  report  in  which  he  has 
passed  upon  the  question  of  costs, 
in  accordance  with  which  report 
the  costs  have  been  taxed  and  a 
judgment  entered,  the  special  term 
has  no  power  to  strike  such 
costs  therefrom  upon  motion;  the 
remedy  of  the  party  aggrieved  is 
by  an  appeal  from  the  judgment. 
In  actions  at  law  the  rule  is  differ- 
ent, and  the  court  may,  in  such 
actions,  amend  the  judgment  by 
increasing  or  decreasing  the 
amount  of  costs  included  therein, 
or  it  may  strike  them  out 
altogether.  (Woodford  agt.  Buck- 
lin,  14  Hun,  444.) 


LEAVE  TO  SUE. 

1.  The  own-,  r  of  a  debt  secured  by 
mortgage,  who  holds  an  obligation 
or  covenant  for  its  payment  or  col- 
lection, given  by  a  person  other 
than  the  mortgagor,    cannot  en- 
force the  obligation  by  action  dur- 
ing the  pendency  of,  or  after  judg- 
ment in  an  action  to  foreclose  the 
mortgage,   unless   authorized  by 
the  court.     (Scofield  agt.  Doscher, 
72  N.  T.,  491.) 

2.  The  provisions  of   the   Revised 
Statutes  in  reference  to  judgments 
in  and  the  parties  to  foreclosure 
suits  (2  R.  8,  191,  sees.  152,  153, 
154),  are  parts  of  one  system,  and 
are  to  be  construed  together,  the 
object  being  to  confine  all  the  pro- 
ceedings for  the  collection  of  the 
mortgage  debt  to  one  court  and 
one  action.     (Id.) 

3.  Accordingly  held,  that  an  action 
was    not    maintainable,    brought 
without  leave  of  the  court,  to  re- 
cover a  deficiency  arising  on  fore- 
closure sale  against  the  executor 
of  a  grantee  of  a  portion  of  the 
mortgaged     premises,    who    had 
covenanted  to  pay  a  portion  of  the 
mortgage.    (Id.) 


4.  Also,  held,  that  the  lack  of  author- 
ity to  sue  was  not  a  defense  neces- 
sary to  be  pleaded  and  proved 
affirmatively  by  defendants,  but 
as  there  was  no  right  of  action 
without  the  authority,  it  was  for 
the  plaintiff  to  allege,  or  at  least 
to  prove  it,  in  order  to  maintain 
his  action.  (Id.) 


LIEN. 

1.  A  lien  exists  in  favor  of  a  vendee 
when  the  purchase-money,    or  a 
part  of  it,  has  been  prematurely 
paid  by  him,  before  a  conveyance 
of  the  land.    (Clark  agt.  Jacobs, 
ante,  519.) 

2.  Such  lien  will   be  protected,  in 
favor  of  the  vendee,  against  every 
one  but  a  bona  fide  purchaser  with- 
out notice  of  the  lien.    (Id.) 

3.  But    upon  a  purchase  of    land, 
which  involves  a  breach  of  trust, 
as  when  a  trustee  himself  under- 
takes to  purchase  the  trust  estate 
for  his  own  advantage,  no  such 
lien  arises  in  his  favor  for  moneys 
paid.     (Id.) 

4.  Nor  does  such  lien  exist  when  a 
purchaser  has,  by  his  own  default, 
abandoned  the  contract  of  pur- 
chase.   (Id.) 

\ 

5.  Where  persons  entered  into  a  con- 
tract for  the  purchase  and  sale  of 
land,  and  a  part  of  the  purchase- 
money  was  paid  by  the  vendee, 
and  a    conveyance  was  executed 
and  placed  in  escrow,  to  be  deliv- 
ered when  the  residue  of  the  pur- 
chase-money should   be  paid,  and 
the  lands  were    afterwards  con- 
veyed away,  so  that  the  contract 
of  purchase  could  not  be  fulfilled : 

Held,  that  the  vendee  could  fol- 
low the  land  in  the  hands  of  per- 
sons who  had  taken  title  with 
knowledge  of  the  vendee'**  equity, 
apd  that  it -was  not  necessary,  in 
order  to  invoke  equitable  relief 
and  enforce  the  lien  out  of  and 
against  the  land,  that  the  vendee 
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should  tender  the  balance  of  the 
purchase-money;  that,  under  the 
circumstances,  a  tender  was  ex- 
cused. (Id.) 

6.  Where  a  purchaser  of  land  takes 
the  title  with  notice  of  the  equit- 
able rights  of  a  third  person,  he 
holds  the  property  subject  to  such 
equitable  rights  (Brown  agt.  Good- 
win, 1  Abb.  N.  C.,  452).     (Id.) 

7.  When  upon  an   appeal    to    the 
court  of  appeals  from  a  judgment 
of    the  general    term,   money  is 
deposited  in  court  in  lieu  of  an 
undertaking,  such  deposit  Is  sub- 
ject only  to  the  decision  of  the 
appeal,  to  which  it  relates,  and 
upon  the  reversal  of  the  judgment 
the  fund  is  released  from  all  liens, 
except  those  created  by  judgment 
or  assignment.     The  plaintiff   is 
not  entitled,  on  showing  that  the 
defendants  who  made  such  deposit 
is  insolvent  to  have  the  money 
held  as  security  for  the  payment 
of  any  judgment  he  may  recover 
on  a  new  trial.     (Jordan  agt.  Vol- 
kening,  14  Hun,  118.) 


LIMITATION  OF  ACTION. 

1.  No  mere  lapse  of  time  after  the 
commencement  of  an  action  at  law 
will  bar  the  action  under  the  stat- 
ute of  limitations;  the  statute  can 
in  no  case  furnish  a  defense,  un- 
less the  action  was  barred  before 
its  commencement.     (Evans  agt. 
Cleveland,  72  N.  Y.,  486.) 

2.  So,  also,  no  mere  lapse  of  time 
will  absolutely  defeat  an  applica- 
tion for  the  continuance  of  such 
an  action  in  the  name  of  the  rep- 
resentative of  a  deceased  party. 
(Id.) 

8.  The  parties  to  a  contract  may 
provide  by  express  stipulation  for 
a  shorter  limitation  to  actions 
thereon  than  that  fixed  by  the 
general  law.  ( Wilkinson  agt.  Nat. 
F.  Inn.  Co.,  72  N.  Y.,  499.) 


4.  It  seems,  that  an  injunction  issued 
at  the  suit  of  a  thira  person  against 
one  of  the  parties  to  a  contract, 
restraining  him  from  bringing  an 
action  thereon  within  the  time  lim- 
ited by  the  contract,  does  not  sus- 
pend the  running  of  the  limita- 
tion,  or  relieve  the  party  from 
forfeiture  under  it.     (Id.) 

5.  The  provision  of  the  Code  (Old 
Code,   sec.    105;  New  Code,   406), 
saving  the  rights  of  parties  under 
the  statute  of    limitations  when 
they  are    stayed    by  injunction, 
applies  only  to  cases  governed  by 
the  statute  ;  it  has  no  application 
to  a  limitation  prescribed  by  con- 
tract.    (Id.) 

6.  The  statute  of  limitations  does 
not  run  after  an  adjudication  in 
bankruptcy  against  the  claim  of  a 
creditor  of  the  bankrupt,  which 
was  not  barred  by.  the  statute  at 
that  time.     ( Von  Sach  agt.  Kretz, 
72  N.  Y.,  848.) 


LIMITED  DIVORCE. 

1.  If,  in  an  action  brought  by  a 
wife  for  a  limited  divorce,  on  the 
ground  of  cruel  and  inhuman 
treatment,  the  husband  wishes  to 
show  that  she  has  forfeited  her 
right  to  such  relief  by  her  own 
ill-conduct,  or  that  his  offenses 
have  been  condoned,  he  must  set 
up  such  defenses  in  his  answer. 
(Roe  agt.  Hoe,  14  Hun,  612.) 


LIMITED  PARTNERSHIP. 

See  ASSIGNMENT. 

Whitcomb  et  al.  agt.   Foule  et  al., 
ante,  365. 


LIS  PENDENS. 

See  CAUSE  OF  ACTION. 

Smith  agt.  Smith,  ante,  316. 
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LUNATIC. 

1.  The  selection  of  a  committee  of  a 
lunatic  by  a  referee  appointed  for 
that  purpose,  is  a  matter  of  judi- 
cial discretion    with    which  the 
court  should  not  interfere,  unless 
he  has  selected  an  improper  per- 
son or  one  who  is  disqualified,  or 
one  whose  situation  is  such  as  to 
warrant  the  belief  that  the  interests 
confided  to  him  may  not  be  prop- 
erly attended  to.  (Matter  of  Page, 
ante,  100.) 

2.  Whether  a  relative  or  stranger  is 
to  be  preferred,  should  be  deter- 
mined in  the  particular  case,  in 
view  of  all  tbe  circumstances,  and 
not    by    the  application  of    any 
general  rule,  for  there  is  none  ex- 
cept that  heirs  or  next  of  kin  are 
not  disqualified  if  the  court  or  its 
officer  in  the  exercise  of  a  sound 
judicial  discretion  thinks  proper 
to  appoint  one.     (Id.) 

3.  Matter  of  Owens  (5  Daly,  288)  ex- 
plained and  limited.     (Id.) 

4.  Although  it  is  usual  to  require  a 
petition  for  the  appointment  of  a 
committee,  of  a  person  alleged  to 
be  of  unsound  mind,  to  be  accom- 
panied by  the  affidavit  of  a  phy- 
sician before  the  court  will  direct 
a  writ  de   lunatico  inquirendo  to 
issue,  yet  the  court  may,  in  its 
discretion,  dispense  with  such  affi- 
davit, and  issue  the  writ  upon  the 
affidavit  of  a  layman.     The  suffi- 
ciency of  the  allegations  of  the 
petition  cannot  be  questioned  after 
the  return  of  an  inquisition  find- 
ing sufficient  facts.      (Matter  of 
Zimmer,  15  Hun,  214.)     . 


MANDAMUS. 

See  STATE  PRINTING. 

Weed,  Parsons  &  Co.  agt.  Beach, 
ante,  470. 

1.  Where  a  railroad  company  fails  to 
construct  fences  and  cattle-guards 
as  required  by  statute,  a  writ  of 
mandamus  may  properly  be  is- 


sued compelling  it  to  construct 
and  maintain  the  same.  (People 
ex  rel.  Garbutt  agt.  R.  and  8.'  L. 
R  R.  Co.,  UHun,  371.) 

2.  Any  citizen  of  the  state  may  ap- 
ply, as  a    relator,  for  a   writ   of 
mandamus  for  that  purpose.    (Id.) 

3.  Where  the  company  fails  to  com- 
ply with  the  requirements  of  such 
writ  the  court  has  power,  under 
title  13  of  chapter  8  of  part  3  of  the 
Revised  Statutes,  to  impose  such 
fine  or  imprisonment,  or  both,  as 
the  nature  of  the  case  may  re- 
quire.    (Id.) 

4.  The  remedy  by  peremptory  man- 
damus cannot  be  invoked/unless 
there  is  a  clear  and  unquestioned 
legal  right.     (People  ex  rel.  Slamn 
agt.  Wendell,  71  N.  T.,  171.) 

5.  Even  where  a  case  is  made  out 
in  which  a  peremptory  mandamus 
may  be  issued,  where  the  validity 
of  the  relator's  claim  is  disputed, 
it  is  within  the  discretion  of  the 
court  whether  to  grant  or  refuse 
it.     In  the  exercise  of  that  discre- 
tion, it  is  the  duty  of  the  court  to 
see  that  the  rights  of  the  relator 
are  fully  protected,  and  it  may 
direct  the  issuing  of  an  alterna- 
tive writ  where  the  facts  relied 
upon  by  the  relator  are  in  dispute, 
where  the  parties  wish  to  review 
the  case  upon  appeal,  or  upon  the 
suggestion  of  either  party.     (Id.) 

6.  In  case  the  proper  officers  of  a 
manufacturing  corporation  refuse 
to  perform  the  duty  imposed  upon 
them  by  the  provisions  of  the  Re- 
vised Statutes  (1  R.  8.,  604,  sec.  8), 
declaring  that,  if  the  election  of 
directors  of  an  incorporated  com- 
pany shall  not  be  duly  held  on  the 
day  designated,  "it  shall  be  the 
duty  of  the  president  and  directors 
*    *    *    to  notify  and  cause  an 
election  for  directors  to  be  held 
within  sixty  days,"  a  stockholder 
has  a  remedy  by  mandamus  to 
compel  such  performance.   (People 
agt.  Cummings,  72  N.  F.,433.) 


NEW  YORK  PRACTICE  REPORTS. 


637 


Digest . 


7.  The  commissioner  of  public 
works  of  the  city  of  New  York, 
in  pursuance  of  a  resolution  and 
ordinance  of  the  common  council, 
advertised  for  proposals  for  a 
street  improvement.  The  relator 
was  the  lowest  bidder,  and  his 
proposal  was  accepted.  In  pro- 
ceedings by  mandamus  to  compel 
the  commissioner  to  enter  into  a 
contract,  held,  that  if  the  relator 
established  a  clear  legal  right  to 
the  contract,  he  had  a  remedy  at 
law  by  action  against  the  city  to 
recover  damages,  and  so  was  not 
entitled  as  of  right  to  a  mandamus ; 
that  if  the  right  was  not  clear,  the 
writ  was  properly  denied  on  that 
ground;  that  under  the  circum- 
stances, the  granting  or  refusal  of 
the  writ  was  a  matter  of  discretion 
in  the  court  below,  with  the  exer- 
cise of  which  this  court  could  not 
interfere.  (People  ex  rel.  Lunney 
agt.  Campbell,  72  N.  T.,  496.) 


MARRIED  WOMAN. 

1.  Where  a  married  woman  carries 
on  business  through  the  agency  of 
her  husband,  to  whom  she  has 
given,  a  power  of  attorney,  she 
may  ratify  and  adopt  any  act  of 
his  in  the  business,  even  though 
such  act  was  not  within  the  letter 
of  the  power  of  attorney.     ( Wil- 
cox  &  Gibbs  8.  M.  Co.  agt.  Elliott, 
14  Hun,  16.) 

2.  When  a  married  woman,  owning 
a  saw-mill  and  carrying  on  busi- 
ness therein,  through  her  husband 
as  her  agent,   clothes  him  with 
apparent  authority  to    purchase 
materials  to  repair  the  mill,  she  is 
estopped  from  disputing  his  au- 
thority to  purchase  such  materi- 
als,  so  far  as  others  have  been 
induced  to  act  upon  the  faith  of 
it,  although  he  has  disregarded 
her  instructions  to  purchase  them 
of  a  particular  person  designated 
by  her.     (Treman  agt.   Allen,    15 
Hun,  4.) 

3.  In  order  to  charge  the  separate 


estate  of  a  married  woman  for  ser- 
vices not  rendered  for  the  benefit 
of  said  estate,  an  agreement  so  to 
charge  must  be  included  in  the 
original  contract  of  hiring ;  an 
agreement  by  her  to  charge  the 
value  of  past  services  upon  her 
estate  is  insufficient.  (Eisenlord 
agt.  Snyder  UN.  r,  45.) 

4.  In    an   action,    upon    contract, 
against   a  married    woman,    the 
burden  is  upon  plaintiff,  not  only 
to  prove  the  contract,  and  that  it 
was  made  by  her  or  her  authorized 
agent,  but  that  it  was  a  contract 
she    was    capable    of    making. 
(Nash  agt.  Mitchell,  71  N.  T.,  199.) 

5.  Where  no  express  charge   upon 
her  separate  estate  is  created  by 
the  contract  it  must  be  made  to 
appear  that  it  was  in  or  about  a 
trade  or  business   carried  on  by 
her,  or  that  it  was  for  the  benefit 
of  such  estate.     (Id.) 

6  The  management  of  her  landed 
property  by  a  married  woman  — 
i.  e.,  the  receipt  and  disposal  of 
the  rents  and  income  therefrom  — 
is  not  the  carrying  on  of  a  trade 
or  business  within  the  meaning  of 
the  statute  authorizing  married 
women  to  carry  on  trade  or  busi- 
ness. (Id.) 

1.  The  promise  of  a  married  woman 
is  valid  when  it  is  given  as  a  part 
of  a  transaction,  the  purpose  and 
end  of  which  is  to  create  for  her 
a  separate  estate.  (Hernngton 
agt.  Robertson,  UN.  T.,  280.) 


MARINE  COURT  (N.  Y.). 

1.  The  marine  court  of  the  city  of 
New  York  is  a  court  of  record,  to 
and  for  all  intents  and  purposes, 
and  has  jurisdiction  of  all  the  pro- 
ceedings authorized  by  the  act  to 
abolish  imprisonment  for  debt, 
passed  in  1831,  commonly  called 
the  Stilwell  act.  ( The  People  t* 
rel.  Lou«nbein  agt.  Donohue,  ante, 
152.) 
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2.  Under  the  provision  of  the  Code 
(sec.  103)  allowing  a  new  action 
to  be  brought  within  a  year  after 
the  reversal  «pon  appeal  of  a  judg- 
ment against  plaintiff,  in  an  ac- 
tion brought  within  the  time  pre- 
scribed by  the  statute  of  limita- 
tions in  the  marine  and  other 
inferior  courts  when  the  judgment 
of  the  marine  court  is  reversed 
by  the  general  term  of  the  court 
of  common  pleas  of  New  York, 
and  by  authority  of  that  court  an 
appeal  is  taken  to  this  court,  the 
plaintiff  is  not  required  to  bring 
his  second  action  within  a  year 
after  the  reversal  by  the  common 
pleas,  but  may  await  the  final  de- 
termination of  the  appeal'  to  this 
court ;  and,  in  case  the  reversal  is 
affirmed,  may  bring  suit  within  a 
year  thereafter.  (Wooster  agt. 
Forty-second  St.,  &e.,  R  B.  Co.,  71 
N.  Y.,  471.) 


MECHANIC'S  LIEN. 

1.  A  lien,  by  one  who  furnishes  ma- 
terials toward  the  erection,  altera- 
tion or  repair  of  a  building  in  the 
city  of  New  York,  must  be  filed 
within  thirty  days  after  the  ma- 
terials are  furnished  or  supplied. 
(Gates  agt.  Buddenseick,  ante,  198.) 

2.  The  defendant  Beach  entered  into 
a  contract  with  S.  &  B.,  by  which 
the  latter  agreed  to  erect  a  house 
for  the  former;  the  contract  re- 
serving the  right  to  Beach  to  re- 
tain moneys  due  to  the  contractors 
to  pay  for  materials  used  by  them. 
The  plaintiffs  entered  into  a  con- 
tract   with    S.    &  B.    to  furnish 
brick,  and  delivered  a  portion  of 
the  brick  thereunder.     One  of  the 
plaintiffs  testified  that  subsequent- 
ly, doubting  the  solvency  of  the 
contractors,  he  called  upon  defend- 
ant, who  agreed  that  if  he  (plain- 
tiff) would  keep  him  posted  as  to 
the  amount  due  from  S.  &  B.,  he 
(defendant)    would     keep     back 
money  enough  to  pay  him;  that 
he  would  "  see  him  through."   In 


this  action,  brought  to  foreclose  a 
mechanic's  lien,  the  referee  found 
that  at  the  time  of  the  filing  of 
the  lien  nothing  was  due  to  S.  & 
B.,  and  nothing  had  been  paid  to 
them  by  the  defendant  with  intent 
to  avoid  the  lien  law,  and  gave  a 
personal  judgment  against  the 
owner  upon  his  alleged  agreement 
with  the  plaintiffs. 

Held,  that  as  it  appeared  from 
the  facts  found  by  the  referee  that 
the  plaintiffs  acquired  no  lien  upon 
the  prop'erty  by  filing  their  notices 
of  claim,  they  could  not,  in  an 
action  to  foreclose  their  alleged 
lien,  recover  a  personal  judgment 
against  the  owner  upon  a  separate 
and  independent  contract.  ( Weyer 
agt.  Beach,  14  Hun,  230.) 

3.  That  in  any  event  the  alleged  con- 
tract made  by  the  defendant  and 
the  plaintiff  being  a  parol  one,  to 
answer  for  the  debt  of  another, 
was  void  by  the  statute  of  frauds. 
(Id.) 

4.  In  a  lease  executed  by  the  owners 
of  certain  lands  in  Queens  county, 
it  was  agreed,  as  part  of  its  con- 
sideration,   "that    the    improve- 
ments built,  or  to  be  built,  upon 
the  premises  aje  to  revert  to  the 
parties  of  the  first  part  at  the  ex- 
piration of  the  lease ; "  and  the 
lessees  also  agreed  to  keep  such 
buildings  insured  for  at  least  half 
their  value,  and  in  case  of  fire  to 
devote  the  insurance  money  to- 
wards rebuilding  them ;  the  lessors 
had  the  privilege  of  terminating 
the    lease    and    taking  back  the 
premises  for  $5,(k'0  at  any  time 
within  three  years.     The  lessees 
erected  buildings  upon  the  prem- 
ises with  the  knowledge  of,  and 
without  objection  by  the  lessors. 
This  action  was  brought  to  fore- 
close a  mechanic's  lien  filed  by  the 
plaintjff : 

Held,  that  the  lessees  were  per- 
mitted by  the  owners  of  the  land 
to  build  thereon,  within  the  mean- 
ing of  section  1  of  chapter  478  of 
1862,  and  that  plaintiff  was  enti- 
tled to  enf  orce  his  lien  against  the 
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land.      (Burkitt  agt.  Harper,   14 
Hun,  581.) 

5.  Chapter  305  of  1844  providing  a 
mechanic's  lien  law  applicable  to 
all  the  cities  of  the  state  and  cer- 
tain villages,  including  the  village 
of  Canandaigua,  was  not  repealed 
or  affected  by  the  passage  of  chap- 
ter 402  of  1854,  as  extended  by 
chapter  204  of  1858  ;  and  the  no- 
tice, in  order  to  create  a  lien  on 
land  in  Canandaigua,  was,  after 
the  passage  of  the  acts  of  1854 
and  1858  still  required  to  be  filed 
in  the  office  of  the  clerk  of  the 
county,  as  provided  in  the  first 
act,  and  not  in  the  office  of  the 
town  clerk,  as  prescribed  in  the 
two  latter  statutes.  ( Whipple  agt. 
Christian,  15  Hun,  321.) 


MISJOINDER 

1.  In  this  action,  brought  by  a  mar- 
ried woman  to  recover  damages 
under  the  civil  damage  act,  the 
complaint  alleged,   among  other 
things,  that  the  defendant  Craw- 
ford resided  in  one  village  and 
the  defendant  Hoag  in  another; 
that,  on  May  15,  1875,  "the  said 
defendants  wrongfully,  conspiring 
and  intending  to  injure  said  plain- 
tiff, at  their  places  of  residence 
aforesaid,  gave  and  sold  intoxicat- 
ing liquors  to  the  said  J.  M.,  the 
plaintiff's  said  husband    *    *    * 
which  he  drank;"  and  that  in  con- 
quence  thereof,  he  became  intoxi- 
cated and  killed  a  horse  belonging 
to  plaintiff,  to  which  complaint 
the  defendants  separately  inter- 
posed general  denials: 

Held,  that,  even  if  the  allega- 
tions as  to  a  conspiracy  were  re- 
jected as  surplusage,  the  complaint 
charged  a  joint  sale,  and  that  it 
was  not  sustained  by  proof  of  sep- 
arate sales  by  each  defendant,  at 
his  place  of  residence.  (Morenus 
agt.  Crawford,  15  Hun,  45.) 

2.  Joinder  of  maker  and  guarantor 
of  non-negotiable  note  as  defend- 
ants in  the  same  action  under  Code 


of  Civil  Procedure,  section  120. 
(See  Cawley  agt.  Costello,  15  Hun, 
303.) 

MISTAKE. 

1.  It  seems  that  a  mere  inadvertent 
mistake  made  by  a  bankrupt  in 
stating  the  amount  of  a  debt,  will 
not  avoid,  as  to  the  creditor,  a 
composition  made  under  and  in 
pursuance  of  the  act  of  congress  of 
June,  1874  (sec.  17),  amending  the 
bankrupt  act.  (Beebe  agt.  Pule, 
71  N.  T.,  20.) 


MORTGAGE. 

1.  Where  M.  conveyed  to  F.  certain 
lands,   subject    to    a    mortgage, 
which,   by  the  covenants  in  the 
deed,  F.  agreed  to  assume  and  pay, 
but  an  agreement  was  made  co- 
temporaneous  with  the  deed,  that  M. 
would  take  back  the  land,  at  any 
time,  should  F.  become  dissatis- 
fied with  the  purchase,  and  release 
F.    from  the  covenants,    and  F. 
afterwards  reconveyed  the  land  to 
M.,  who  released  him  from   the 
covenants  in  the  original  deed: 

Held,  that  the  release  of  M.  to 
F.  discharged  him  from  all  claim 
to  pay  the  mortgage,  and  that  the 
holder  thereof  was  not  entitled  to 
a  judgment  against  F.  for  any  de- 
ficiency arising  on  a  sale,  in  an  ac- 
tion of  foreclosure  (See  Flagg  agt. 
Munger,  5  Seld.,  483;  CroweU.  agt. 
St.  Bernards,  27  N.  J.  E.,  650; 
but,  see  Whiting  agt.  Gearty,  14 
Hun,  498,  note  at  end  of  case). 
(Devlin  agt.  Murphy,  ante,  326.) 

2.  Where    the     consideration     ex- 
pressed in  a  deed  of  conveyance  of 
land  was  the  sum  of  $15,000,  but 
the  deed  contained  a  clause  in  these 
words:    "subject,   howerer,    to   the 
assumption  as  a  part  of  the  con- 
sideration," of  the  conveyance,  of 
a  mortgage  upon  the  land: 

Held,  that  the  language  of  the 
deed  amounted  to  an  agreement 
on  the  part  of  the  grantee  to  pay 
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the  mortgage.  (Douglass  agt. 
Cross,  ante,  830.) 

3.  Collins  agt.    Rowe  (1  Abb.  If.  C., 
97),  distinguished.    (Id.} 

4.  Where  a  husband  purchased  land, 
incumbered  by  a  mortgage,  and 
directed  that  the  deed  be  made 
put  in  the  name  of  his  wife,  he 
intended  to  make  her  a  gift  of  the 
land;  the  deed  contained  a  cove- 
nant, on  the  part  of  the  grantee, 
to  pay  the  mortgage;   the  wife 
was,   however,   ignorant    of  '  the 
transaction,  and  had    no    know- 
ledge of  the  deed  or  its  covenant; 
it    appearing   that    the    husband 
paid,    with  his    own  funds,   the 
consideration    on    the    purchase, 
and,  in  like  manner,  discharged 
the  taxes  and  assessments: 

Held,  that  the  wife,  on  a  fore- 
closure of  the  mortgage,  was  not 
liable  for  any  deficiency  arising 
on  the  sale.  (Mumon  agt.  Dyett, 
ante,  838.) 

5.  Although  a  married  woman  may 
enter  into  engagements  with  re- 
spect to  her  separate  estate,  there 
is  nothing  in  the  marital  relation 
which  authorizes  a  husband,with- 
out  his  wife's  knowledge  or  assent, 
to  create  an  estate  in  lands  in  her 
and  charge  her  personally  with  a 
covenant  in  respect  thereto.    (Id.) 

6.  Where  the  grantor  in  a  deed  is 
not  himself  liable  to  pay  a  mort- 
gage upon  the  land,  his  grantee  is 
1  not  liable  to  pay  the  same  to  the 

holder  thereof,  although,  by  the 
conveyance  to  him,  he  assumes  its 
payment.  A  promise  to  pay  an 
incumbrance,  of  which  the  holder 
can  take  advantage,  must  be  made 
to  one  who  is  liable  to  pay.  (Id.) 

7.  Where  B. ,  an  attorney,  had  boon 
requested    by  the    mortgagor  to 
procure  him  a  loan  on  the  prop- 
erty and  the  papers  were    exe- 
cuted and  acknowledged  by  M. , 
the  mortgagor,  and  after  execu- 
tion and   acknowledgment  were 
sent  by  K. ,  and  by  him  delivered 


to  B.  for  the  purpose  of  obtaining 
a  loan  thereon,  and  B.  applied  to 
H.,  the  plaintiff,  who  consented 
and  gave  B.  a  check  for  $5,000, 
the  amount  asked  for,  and  re- 
ceived the  bond  and  mortgage 
from  B.  and  delivered  the  latter 
to  B.  to  record,  the  mortgagor 
and  mortgagee  never  having  seen 
each  other: 

Held,  that  B.  was  M.  's  agent  for 
the  purpose  of  raising  money  on 
the  bond  and  mortgage,  and  the 
delivery  of  the  same  by  B.  to  H. 
was  a  good  delivery  and  binding 
upon  M.,  the  defendant,  and  that 
the  payment  of  the  $5,000  by  H., 
the  plaintiff,  to  B.  was  a  payment 
to  M.,  the  defendant,  through  his 
agent.  (Hemmenway  agt.  Mulock, 
ante,  38.) 

8.  Although  the  name  of  the  mort- 
gagee was  not  filled  in    at    the 
time  of  the  execution  of  the  mort- 
gage, under  the  peculiar  circum- 
stances of  the    case,    the    papers 
must  be  held  to  have  been  deliv- 
ered to  B.  by  the  mortgagor  with 
authority  to  fill  in  the  name  of  the 
mortgagee.     (Id.) 

9.  A  bond  and  mortgage  executed 
in  blank  as  to  a  material  part,  with 
parol  authority  to  fill  up  the  blank 
and  deliver  it,  is  good.     (Id.) 

10.  B.,  the  agent  of  defendant,  drew 
the  money  on  plaintiff's  check  for 
$5,000  but  did  not  pay  it  to  de- 
fendant, claiming  some  unsettled 
account  between  them,  and  after 
some  months  sent  $3,500  back  to 
plaintiff.      Plaintiff     commenced 
foreclosure  which  was  settled  by 
the    mortgagor    signing  a   paper 
dated    December    9,      1876,    ac- 
knowledging the  payment  to  B. 
of  the  $1,500  on  account  of  the 
mortgage,  and    on  this  plaintiff 
paid  the    mortgagor    the   $3,500 
balance : 

Held,  that  if  one  of  two  inno- 
cent persons  must  suffer  pecuni- 
ary loss  from  the  dishonesty  of 
B.,  that  the  defendant'  is  the  per- 
son who  must  sustain  the  loss. 
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Held,  further,  that  the  defend- 
ant, by  the  execution  of  the  instru- 
ment dated  December  9,  1876,  is 
estopped  from  denying  the  va- 
lidity of  the  bond  and  mortgage 
on  the  ground  that  the  mort- 
gagee's name  was  not  inserted 
at  the  time  the  instrument  was 
executed.  (Id.) 

11.  On  October  13,  1869,  the  bank 
agreed  to  loan  one  E.  $7,000. 
There  then  existed  on  the  proper- 
ty a  first  mortgage  for  $7,200,  on 
which  $5,700  of  the  principal  was 
due,  made  by  B.  to  H.,  dated 
November  16,  1864,  and  duly  re- 
corded ;  also  a  mortgage  made  by 
D.  and  R.  to  W.,  dated  March  31, 
1868,  and  recorded,  to  secure  the 
payment  of  $6,700  installments. 
On  closing  title  the  bank  paid 
$0,827.62  to  pay  amount  due  on 
first  mortgage.  W. ,  the  admitted 
owner  of  the  second  mortgage, 
executed  an  agreement  postpon- 
ing it  to  the  mortgage  to  the  bank, 
which  agreement  was  recorded 
November  22.  1869,  in  liber  of 
cnveyances.  Upon  the  faith  of 
this  agreement  the  bank's  mort- 
gage was  taken  and  duly  record- 
ed November  22,  1869.  Nothing 
further  was  heard  of  the  matter 
until  W.  demanded  from  D.  and 
R.,  the  makers  of  his  mortgage, 
made  subsequent  to  that  of  the 
bank,  payment  of  the  same,-  and 
threatened  foreclosure  when  D. 
and  R.  agreed  to  buy  for  the  pur- 
pose of  foreclosing  it  themselves. 
They  were  advised  to  take  the 
assignment  in  the  name  of  a  third 
party  and  induced  F.,  who  is  a 
step-brother  of  R.,to  purchase  it 
for  a  consideration  of  $1,000,  to 
be  paid  by  two  notes.  D.  and  R. 
knew  of  "W.  's  agreement  with  the 
bank,  though  they  had  never  con- 
sented to  or  ratified  it,  and  they 
assured  F.  that  the  mortgage  was 
all  right  and  a  first  mortgage.  Be- 
fore F.  accepted  the  assignment 
and  gave  his  notes  he  retained 
Wagner,  who  had  been,  and  then 
was,  the  attorney  for  D.  and  R., 
to  search  the  title  for  him,  and  in 


such  search  he  found  the  agree- 
ment on  record  as  above  stated. 
At  about  12  o'clock  at  noon,  on 
April  23,  1878,  at  which  time  the 
relation  of  attorney  and  client  ex- 
isted between  F.  and  Wagner,  the 
latter  had  an  interview  with  the 
attorney  for  the  bank,  during 
which  the  agreement  between  W . 
and  the  bank  and  certain  errors 
in  the  recording  thereof  were  dis- 
cussed. F.  took  the  assignment 
and  parted  with  the  consideration 
therefor,  subsequent  to  said  inter- 
view, and  put  it  on  record  at  3.45 
p.  M.,  on  that  day: 

Held,  1.  That  the  agreement  be- 
tween the  bank  and  W. ,  the  as- 
signor of  F  ,  that  W.  should  waive 
the  priority  of  his  mortgage  in 
favor  of  a  mortgage  to  be  given 
by  E.  to  the  bank,  is  one  not  en- 
titled to  be  recorded  under  the 
statute,  and,  hence,  the  record 
thereof  is  not  constructive  notice 
to  anybody. 

2.  That  even  if  it  had  been  thus 
entitled  it  should  have  been  re- 
corded in  the  book  of  mortgages 
and  not  in  the  book   of    convey- 
ances in  order  to  make  the  record 
effectual,   as    against  subsequent 
bona  fide  assignees  or  purchasers, 
from  the  mortgagee. 

3.  That  in  no  aspect  of  the  case 
can  the  bank  derive  any  benefit 
from  the  mere  recording  of  said 
written  instrument  against  F.,as 
subsequent  assignee  or7  W.,  whose 
assignment    was    duly  recorded, 
provided  F.  was  a  purchaser  in 
good  faith  and  for  a  valuable  con- 
sideration. 

4.  That  an  assignee  of  a  mort- 
gage must  take  it  subject  to  the 
equities    attending    the    original 
transaction,  and   the   true  test  is 
to   inquire    what   the   mortgagee 
can  do  by  way  of  enforcement  of 
it  against  the  property  mortgaged. 
What  he  can  do  the  assignee  can 
do  and  no  more. 

5.  That  where  a  mortgage  had 
a  valid  inception  as  a  subsisting 
and  enforceable  lien  in  the  hands 
of  the  mortgagee   to  the  full  ex- 
tent of  its  face,  equities  arising 
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thereafter  stand  upon  a  different 
footing  and  are  to  be  disposed  of 
upon  such  other  principles  of  pub- 
lic policy,  or,  according  to  such 
statutory  requirements,  as  the 
facts  of  the  particular  case  may 
call  for. 

6.  That  the  courts  have  always 
been  discriminating  and  careful 
in  cases  of  conflicting  equities  aris- 
ing after  the  inception  and  dur- 
ing the  life  of  a  mortgage  to  cast 
the  loss,  if  any,  upon  the  party  at 
fault.     But  the  protection  of  the 
statute  extends  only  to  purchasers 
in  good  faith  and  for  a  valuable 
consideration.      Good  faith  is  not 
enough  without  a  valuable  con- 
sideration parted  with  on  the  faith 
of  the  conveyance;  nor  is  the  part- 
ing with  such  valuable  considera- 
tion sufficient,  in  the  absence  of 
good  faith,  which  cannot  be  said 
to  exist  in  case  of  notice. 

7.  That  though  F.    may  have 
been  personally  ignorant  of  the 
true  state  of  affairs,  the  knowl- 
edge which  his  attorney  had  be- 
fore the  final  close  of  the  transac- 
tion was,  in  law,   equivalent  to 
notice  to  him ;  and  he  having  pur- 
chased with  notice  of  the  rights 
of  the  bank,   he  cannot  be  held 
to  have  been  a  purchaser  in  good 
faith,  though  he  may  have  parted 
with  a  valuable  consideration. 

8.  That  the  bank  is  entitled  to 
a  finding  setting  forth  this  fact; 
to  an  adjudication  that  it  has  a  lien 
upon  the  mortgaged  premises  for 
the  whole  amount  of  E.'s  mort- 
gage, superior  to  the  lien  of  F., 
by  virtue  of  his  said  mortgage  and 
to  the  usual  decree  of  foreclosure 
to    carry  this  adjudication    into 
effect. 

9.  That  R.  and  D.,  as  original 
mortgagors  by  the  agreement  be- 
tween W.  and  the  bank,  it  having 
been  made  without  their  knowl- 
edge or  consent  and    remaining 
unsatisfied    by     them,     are    dis- 
charged from  all  personal  liabili- 
ties in  the  premises.    (Bank  for 
Savings  agt.  Frank,  ante,  403.) 


MORTGAGE    FORECLOSURE. 

1.  A  creditor  at  large  has  no  status 
in  a  court  of  equity.     (The  People 
agt.  Erie  Railway  Company,  ante, 
122.) 

2.  Where  a  person  seeking   to   be 
made  a  party  to  an  equitable  ac- 
tion against  a  corporation,  has  not 
proven   his  debt  by  obtaining  a 
judgment,  he  cannot  be  regarded 
as  a  creditor,  and  is  not  entitled 
to  the  relief  asked  for,  and  neither 
the  insignificance  nor  the  magni- 
tude of  his  claim  can  alter  the 
principle  governing   such  cases. 
(Id.) 

3.  The     court   will  not  allow  the 
petitioner  to  intervene  upon  affi- 
davits alone,  and  to  stay  the  sale 
under  a   decree   of   foreclosure, 
which  on  its  face  is  regular  and 
legal,  and  more  especially  where 
it  appears  from  the  papers  that 
the  plaintiff  as  a  co-plaintiff  with 
others,  has  a  suit  then  pending  in 
which  the  validity  of  all  the  pro- 
ceedings in  the  foreclosure  suit  is 
questioned.     (Id. ) 

See  REFEREE. 

Walbridge  agt.  James,  ante,  185. 

4.  Where    the   judgment  ordering 
the  premises  to  be  sold  expressly 
provided  that  the  referee  should 
deduct  from  and  pay  out  of  the 
purchase-money  any  lien  or  liens 
for  taxes  or  assessments,  and  only 
the  balance  should  be  paid  to  the 
plaintiff  : 

Held,ihat  this  provision  is  equiv- 
alent to  an  express  declaration,  by 
the  court  to  the  buyer,  that  he 
buys  free  from  all  liens  for  taxes. 

Held,  also,  that  although  by  the 
terms  of  sale  the  purchaser  was 
required  to  present  all  claims  for 
taxes,  and  have  the  same  deduct- 
ed from  his  bid,  he  could,  if  he 
saw  fit,  pay  to  the  referee  the 
entire  purchase-money,  and  rely 
upon  the  court  to  carry  out  its 
own  judgment  as  to  the  applica- 
tion of  the  moneys  thus  paid  by 
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him.     (Poughkeepste  Savings  Bank 
agt.  Winn,  ante,  868.) 

5.  Where  the  purchaser  paid  to  the 
referee  the  entire  purchase-money, 
which  was  by  him  paid  over  to 
plaintiff,  leaving  certain  taxes  un- 
paid : 

Held,  that  plaintiff  should  be 
compelled  to  pay  the  same, 


6.  December  4,  1848,  A.  executed  a 
mortgage  on  certain  real  estate, 
which  was  foreclosed  in  this  ac- 
tion. March  26,  1859,  A.  con- 
veyed a  portion  of  the  property 
to  one  Steere,  and  on  December  1, 
1865,  conveyed  the  whole  thereof 
to  him,  subject  to  the  said  mortg- 
age, payment  of  which  was  as- 
sumed by  him.  On  December  1, 
1865,  Steere  executed  a  mortgage 
to  Lawson  and  another  upon  all 
the  premises  described  in  the 
mortgage  of  December  4,  1818, 
except  that  portion  described  in 
the  first  deed  to  A.  of  March  26, 
1859.  June  5,  1868,  Steere  exe- 
cuted another  mortgage  to  Averill 
upon  all  the  lands  described  in  the 
first-mentioned  mortgage  of  De- 
cember 4,  1848.  August  27,  1874, 
Steere  executed  a  mortgage  to  one 
Childs  upon  the  land  conveyed  to 
him  by  the  deed  of  March  26,  1859. 
Upon  the  foreclosure  of  the  first 
mortgage,  given  December  4,  1848, 
held,  that  the  land  conveyed  to 
Steere  March  26,  1859,  and  subse- 
quently mortgaged  to  Childs, 
should  be  first  sold  (Steere  agt. 
Childs,  15  Hun,  511). 


MOTION  AND  ORDERS. 

1.  Petition  under  chapter  338  of 
1858  to  vacate  an  assessment  in 
the  city  of  New  York,  is  a  motion 
and  not  a  special  proceeding  with- 
in the  meaning  of  chapter  270  of 
1874  relating  to  costs ;  and  no  costs 
can  be  allowed,  except  costs  of  a 
motion  and  disbursements  prop- 
erly made.  (See  Matter  of  Jetter, 
UHun,  93.) 


2.  The  question  as  to  the  jurisdic- 
tion of  the  court  cannot  be  tried 
on  a  motion.     If  it  appears  on  the 
face  of  the  complaint  it  should  be 
taken  advantage  of  by  demurrer; 
and  if  it  does  not  so  appear  it 
should  be  set  up  in  the  answer. 
(See  Johnson  agt.  Adams  Tobacco 
Co.,  UHun,  89.) 

3.  Costs  of,  not  paid  —  what  pro- 
ceedings stayed.     (See  Marsh  agt. 
Woolsey,  14  Hun,  1.) 

4.  Notice  of — when  it  must  be  given. 
(See  Smith  agt.  Green,  HHun,52Q.) 

5.  Costs  included    in    judgment  — 
when  they  cannot  be  stricken  out 
on    motion.      (See   McLean   agt. 
Stewart,  14  Hun,  472.) 

6.  A  statement  for  judgment  by  con- 
fession  authorized  judgment  for 
the  amount  of  two  items,  as  to  one 
of  the  items,  was  claimed  to  be  in- 
sufficient.    The  sufficiency  of  the 
statement,  as  to  the  other  item,  was 
not  questioned ;  judgment  was  per- 
fected upon  the  statement,  and  up- 
on execution  issued  thereon,  per- 
sonal property  was  levied  upon  and 
sold  more  than  sufficient  to  pay 
and  satisfy  that  item.   Subsequent- 
ly real  estate  of    the  judgment- 
debtor  was  sold.     A  motion  on  be- 
half of  another  judgment  creditor, 
whose    judgment   was    perfected 
after  sale  of  the  personal  property 
to  set  aside  the  sale  of  the  real 
estate  was  granted: 

Held,  error;  that  conceding  that 
the  statement  was  defective  as  fo 
the  contested  item,  the  judgment 
was  valid  between  the  parties; 
that,  in  the  absence  of  any  special 
arrangement,  the  law  applied  the 
sum  realized  upon  the  sale  of  the 
personal  property,  generally  upon 
the  judgment;  a'nd  that  the  debt 
being  bonafide,  there  was  no  equity 
in  favor  of  subsequent  judgment 
creditors  to  have  said  sum  applied 
to  extinguish  the  item,  as  to  which 
the  statement  was  sufficient,  in 
order  to  make  the  sale  of  the  real 
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estate  void.  (Harrison  agt.  Gib- 
bons, 71  2f.  Y.,58.) 

7.  A  special  term  order  appointing 
•   a  person  to  act  as  surrogate,  and 

directing  a  commission  to  issue  to 
him  in  the  matter  of  the  probate  of 
a  will,  in  a  case  where  a  surrogate, 
county  judge  and  district  attorney 
are  disqualified  from  acting  is 
valid.  (In  re  Hathaway,  71  N.  Y., 
238.) 

8.  An  order  of  general  term  vacat- 
ing an  order  requiring  a  party 
to  show  cause  upon  short  notice, 
why  he  should  not  be  punished 
for  contempt,  in  violating  an  in- 
junction awarded  by  final  judg- 
ment,   is  not  appealable  to  this 
court.     (Sixth  Am.  R  R.  Co. ,  agt. 
OH.  El.  R.  R.  Co.,  71  N.   Y.,  430.) 

9.  To    proceed  upon  an  order    at 
short   notice,  instead  of    upon  a 
notice  for  the  usual  and  regular 
term,   is  not  an    absolute    right. 
It  is  in  the  discretion  of  the  judge 
at  chambers  to  grant  the  order  to 
show  cause,  and  within  the  dis- 
cretion of    the  general  term    to 
vacate  it  and  remit  the  moving 
party  to  the  usual  course  of  pro- 
ceeding, and  their  action  in  this 
respect  is  not    reviewable    here. 
(Id.) 

10.  It  seems  that,   where  the  court 
below  refuses  to  hear  and  denies 
the  application  on  the  ground  of 
a  want  of  power,  and  not  in  the 
exercise  of   a  judicial  discretion 
the  decision  is  appealable.     (Id.) 

11.  When  an  appeal   to  this  court 
has  been  dismissed  for  failure  to 
serve   papers  and  the   remittitur 
has  been  sent    down,    judgment 
entered  thereon   and    executions 
issued,  a  motion  will  not  be  enter- 
tained to    reinstate    the  appeal. 
(Jones  agt.  Anderson,  71  N.    Y., 
599.) 

12.  It  seems  that  in  such  case  the 
appellant  should  move  in  the  su- 
preme court  to  have  the  proceed- 


ings there  vacated,  and  the  remit- 
titur, returned  here  to  the  end 
that  he  may  then  make  his  motion 
for  relief.  (Id.) 

13.  An  order  of  the  county  court, 
under  the  drainage  act  (chap.  888, 
Laws  of  1869  as  amended  by  chap. 
303,  Laws  of  1871),  auditing  and 
Confirming  the  accounts  of  com- 
missioners appointed  under  said 
act,  is  appealable  to  the  general 
term  of  the  supreme  court  upon 
questions  of  law.     (In  re  Ryers, 
72  N.  Y.,  1.) 

14.  The  provision  of  said  act  (sec.  12), 
making  the  decision  of  the  county 
court  final,  only  applies  to  and 
makes  the  order  final  upon  mat- 
ters of  fact.    (Id.) 

15.  Such  an  order  is  a  final  order  in  a 
special  proceeding,  affecting  a  sub- 
stantial right,  and  so  is  reviewable 
here.     (Id.) 

16.  To  authorize  an  appeal  to  this 
court  in  a  case  where  the  judg- 
ment is  less  than  $500,  there  must 
be  an  order  of  general  term,  as 
prescribed  by  the  act  of  1874  (chap. 
322,  Laws  of  1874),  stating  that  the 
case  involves  some  question    of 
law  which  ought  to  be  reviewed 
here.      An   order  simply  giving 
leave  to  appeal,  without  assigning 
any  causa  for  so  doing,  is  insuffi- 
cient.   (Bastable  agt.    The  City  of 
Syracuse,  72  JV.  Y.,  64.) 

17.  Upon  an  attachment  issued  in 
this  action,  the  sheriff  seized  cer- 
tain property;  by  consent  of  the 
parties  interested  an  order  was 
obtained  providing  that  the  sheriff 
should  proceed  to  sell  by  an  auc- 
tioneer named,  "and  hold  the  pro- 
ceeds thereof  in  the  same  manner 
as  the  property  sold,  subject  to  the 
existing  rights  of  all  parties  there- 
in."    In  pursuance   of  the  order 
the  sheriff  sold  and  rendered  his 
account,  which  was  settled  save  as 
to  items  charged  for  auctioneer's 
fees,  which  were  objected  to  as 
excessive : 
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Held,  that  an  order  was  proper 
taxing  the  items  and  requiring  the 
sheriff  to  pay  over  the  difference 
between  the  amount  so  allowed 
on  taxation  and  that  retained, 
although  the  money  did  not  ac- 
tually come  into  his  hands ;  that  it 
was  to  be  presumed  that  he  assent- 
ed to  the  order  naming  the  auc- 
tioneer, as  neither  the  court  nor 
the  parties  could  compel  him  to 
employ  an  auctioneer,  or  could 
name  one  whom  he  should  employ 
without  his  consent ;  that  the 
auctioneer  was  his  agent,  and  for 
moneys  coming  into  the  hands  of 
such  agent  he  was  responsible  ; 
and  that  this  was  a  proper  case 
for  taxation  under  the  provision 
of  the  statute  on  that  subject  (2 
R  &,  652,  sec.  1).  (Griffin  agt. 
Helmbold,  72  N.  Y.,  437.) 

18.  Also,  field,  that  it  was  not  error 
for  the  general  term,  on  appeal 
from  an  order   of    special  term 
denying  a  motion  so  to  charge  the 
sheriff  to  make  such  an  order  as 
should  have  been  made  by  the 
special  term.     (Id.) 

19.  A  purchaser  under  defective  pro- 
ceedings to  sett  real  estate  of  a 
lunatic  may  move  to  have  title 
perfected,  or  to  have  purchase- 
money  refunded.     (See  In  re  Val- 
entine, 72  N.  Y.,  184.) 


NATURALIZATION. 

1.  The  superior  court  of  the  city  of 
New  York  has  power  and  juris- 
diction to  entertain  and  grant  an 
application,  tc   have  a  record  of 
the  proceedings  in  such  court,  ad- 
mitting the  applicants  to  citizen- 
ship of    the  United  States,  per- 
fected by  an  entry  nunc  pro  tune 
of  the  fact  of  such  admission  in 
the  minute    book  of    the  court, 

•  provided  a  proper  case  has  been 
made  out  for  its  exercise.  (Mutter 
of  Chnstern,  ante  5.) 

2.  As  a  general  rule  the  court  will 
not  permit  a  party  to  suffer  through 


any  delay  or  mistake  of  its  own, 
nor  by  the  delay  or  mistake  of  its 
officers.  (Id.) 

,  It  is  only  when  the  rights  of  third 
persons  which  have  in  the  mean- 
time been  acquired  in  good  faith 
intervene,  that  relief  will  not  be 
given  f  but  even  such  third  per- 
sons cannot  rely  upon  a  mere 
technical  error  which  leaves  no 
doubt  about  what  was  intended. 
(Id.) 

4.  In  the  admission  of  aliens  to  citi- 
zenship, the  only  record  required 
to  be  kept  by  the  court,  where  the 
application  is  made,  and  the  cer- 
tificate of  citizenship  issued,  is  a 
record  showing  the  declaration  of 
intention,  the  oath  to  support  the 
Constitution  of  the  United  States, 
and  the  renunciation  of  the  for- 
eign jurisdiction  and  title  or  order 
of  nobility.     (Id.) 

5.  No  provision  is  made  as  to  how 
the  judge  presiding  over  the  court 
should  proceed  to  satisfy  himself 
of  the  fulfillment  of  the  conditions 
prescribed,  and    no   provision    is 
made  for  the  preservation  of  the 
oral  proofs  to  be  given  or  the  at- 
testation of  the  adjudication  to  be 
made,  or  for  the  entry  of  the  fact 
of  such  adjudication  in  any  book. 
In  the  absence  of  statutory  reg- 
ulations   upon    the  subject,  the 
extent  and  manner  of  keeping  the 
record    of    court  proceedings,  is 
left  very  much  to  the  sound  dis- 
cretion of  the  court.     (Id.) 

6.  Where  it  is  shown  by  the  appli- 
cant, that  on  full  preliminary  re- 
quirements of  the  statutes  of  the 
United  States,  he  duly  applied  in 
open  court  to  be  admitted  a  citizen 
of  the  United  States ;  that  he  took 
the  requisite  oaths,  and  and  sup- 
ported his  application  by  the  neces 
sary  and  to  the  court  satisfactory 
proof;  that  the  court  gave  judg- 
ment to  admit  to  citizenship,  and 
that  the  officiating  judge  signified 
his  "  fiat  "  to  that  effect  to  the  clerk 
of  the  court,  to  the  applicant  and 
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to  all  whom  it  might  concern,  by. 
superscribing  the  initials  of  his 
name  upon  the  written  and  oath 
attested  proofs  in  the  case,  and  de- 
livered the  same  to  the  clerk  to  do 
thereupon  and  therewith  all  that 
the  law  required;  that  the  clerk 
then  and  there,  in  pursuance  of 
such  judgment  and  fiat  (tolly  ad- 
ministered, and  the  applicant  duly 
took  and  subscribed,  the  oath  com- 
monly called  the  oath  of  allegi- 
ance; and  that  thereupon  the  clerk 
issued  to  the  applicant,  under  the 
seal  of  the  court,  a  certificate  as 
evidence  of  the  fact  of  the  adjudi- 
cation made;  that  the  clerk  then 
indorsed  and  filed  the  papers  and 
fiat  among  the  court  records,  as  a 
part  thereof,  and  entered  the 
name  of  the  applicant  and  other 
facts  connected  with  the  applica- 
tion in  a  book  of  index  of  natu- 
ralization records,  which  isjone  of 
several  books  of  like  character 
regularly  kept  and  permanently 
preserved  among  the  records  of 
said  clerk's  office : 

Held,  that,  the  clerk,  in  the  per- 
formance of  the  duties  assigned 
to  him  in  these  proceedings,  was 
guilty  of  no  omission,  which  ren- 
dered the  record,  as  made  up  by 
him,  invalid.  (Id.) 

7.  When  the  presiding  judge,  on 
giving  judgment  admitting  the 
applicant  to  citizenship,  attested 
the  fact  thereof  by  affixing  his  in- 
itials to  the  preliminary  proofs, 
and  delivered  the  papers  so  at- 
tested to  the  clerk  with  the  di- 
rection, express  or  implied,  to  do 
all  that  remained  to  be  done,  the 
judicial  function  was  completed, 
and  only  ministerial  acts  remained 
to  be  done;  and  the  papers  so 
handed  over,  together  with  tne 
oath  of  allegiance  thereupon  ad- 
ministered, became  the  judgment 
record  of  the  court  on  being 
filed  as  such  by  the  clerk  and  by 
reason  of  such  filing.  The  record 
thus  made  up  constituted  a  suffi- 
cient memorial  or  remembrance 
within  the  requirements  of  the 
common  law.  (Id.) 


8.  If  it  be  deemed  of  importance 
that  an  entry  should  be  made  in 
some  book,  the  entries  contained 
in  the  books  marked  "Naturali- 
zation Index  "  and  "  Naturaliza- 
tion Record  "  fully  answer  every 
requirement  that  can  be  made  in 
that  respect.  (Id.) 


NEGLIGENCE. 

1.  The  ferryboat  of  plaintiffs  while 
on  one  of  her  regular  trips  across 
the  Hudson  river  encountered  a 
quantity  of  floating  ice  and  was 
carried  and  lodged   against    the 
bridge  of  the  defendant.     Whilst 
the  boat  was  resting  against  the 
bridge  the  defendant,  by  its  ser~ 
vants,   undertook  to  remove  the 
same,  and  in  doing  so  pulled  the 
boat  under  the  bridge,  causing  a 
part  of  that  structure  to  fall  upon 
the  boat,  doing  her  great  injury. 
The  boat  was  sunk  and  swept  by 
the  current  to  the  lower  part  of 
the    city,    where    she    remained 
sunken  for  several  weeks,  and  was 
finally  raised  by  plaintiffs.     In  an 
action  for  damages,  field,  that,  if 
the  defendant's   servants    under- 
took to  remove  and  did  remove 
the  boat  at  the  request  or  by  the 
permission  of  the  plaintiffs,  there 
could  be  no  recovery,  because  the 
men  became  for  that  act  the  ser- 
vants of  the  plaintiffs.     If,  how- 
ever, there  was  no  such  request  or 
permission,  the     defendant    was 
answerable  for  any  wild,  reckless 
or  intended  misconduct  of  its  ser- 
vants.    (Mark  agt.  Hudson  River 
Bridge  Company,  ante,  108.) 

2.  The  boat  being  there  without  any 
fault  of    the   defendant,  resting 
upon  and  against  its  property,  it 
was  the  duty  of  the  plaintiffs  to  re- 
move her  from  that  position,  using 
all    reasonable    expedition     and 
haste  consistent  with  the  circum- 
stances of  the  occasion.     (Id.) 

3.  If  the  plaintiffs  failed  in  the  dis- 
charge of  this  duty,  then  defend- 
ant had  a  right  to  do  it.     But  in 
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so  doing,  it  was  bound  to  use 
ordinary  care,  sucli  care  as  an 
ordinary  prudent  man  would  ex- 
ercise in  the  management  of  his 
own  property.  The  defendant  is 
not  to  be  held  liable  for  mere 
errors  of  judgment  upon  the  part 
of  its  servants,  but  only  for  such 
acts,  or  such  negligence,  as  the  or- 
dinarily prudent  man  would  not 
have  committed  in  regard  to  his 
own  property.  (Id.) 

4.  Although  the  defendant  was  not 
insurers  of  the  plaintiffs  against 
all  damage  which  might  be  caused 
in  removing  the  boat,  it  may  be 
made  liable  where  the  conduct  of 
its  servants  was  needless,  reckless 
or  useless,  and  which  an  ordinarily, 
prudent    man    would    not    have 
been  guilty  of  under  the  same  cir- 
cumstances.    (Id.) 

5.  Assuming  that  the  boat  was  in 
collision    and    contact  with    the 
bridge  by  the  fault  of  the  plain- 
tiffs,  the    act    of    the    plaintiffs 
which  put  her  there,  or  the  neglect 
to  remove  her  therefrom,  is  not 
to  be  deemed  contributory  negli- 
gencs  on  their  part,  and  therefore 
one  which  will  defeat  a  recovery. 
(Id.) 

6.  The  act  and  conduct  of  the  plain- 
tiffs did  not  contribute  to  the  in- 
jury in  any  way.    The  force  which 
did   the   injury  was   an  entirely 
independent  one  and  intended  to 
be  applied.     A  wrong  committed 
by  the  plaintiffs  upon  the  defend- 
ant could  not  justify  a  second  and 
independent  one  by  the  latter  to 
the  former.     The  injury  done  by 
the  latter  is  the  result  entirely  of 
a  separate  act  of  its  own,  and  in 
the  doing  of  which  the  plaintiffs 
were  in* no  wise  contributors.  (Id.) 

7.  Where,  therefore,  though  all  the 
consequences  may  not  have  been 
intended   if  what  was  done,  was 
wild  and  reckless,  and  intended,  and 
such  as  no  ordinarily  prudent  man 
would    have  committed,  the  de- 
fendant   must     be     accountable 


therefor,  because  the  acts  are  en- 
tirely its  own,  and  to  them  the 
plaintiffs  do  not  contribute. 

Held,  further,  that  though  the 
conduct  of  the  defendant  was 
negligent  and  reckless,  still  what 
it  did  was  done  to  remove  the  pro- 
perty of  the  plaintiffs,  which  was 
injuring  that  of  defendant,  and 
which  the  plaintiffs  should  have 
taken  away,  and  not  to  convert  it 
to  its  own  use.  The  removal  of 
the  boat  having  been  accom- 
plished, it  was  the  duty  of  the 
plaintiffs  to  have  taken  possession 
of  the  boat  as  she  was;  and  they 
had  no  right  to  abandon  her. 
The  plaintiffs  could  only  recover 
for  the  injury  and  damage  done  to 
the  boat  by  her  removal  and-the 
farl  of  the  bridge  upon  her.  Tor 
all  injuries  which  occurred  after 
the  plaintiffs  could  have  relieved 
her  there  can  be  no  recovery. 
(Id.) 

It  is  no  error  after  a  jury  has 
come  into  court  and  delivered 
their  verdict  (the  form  of  which 
showed  they  intended  to  add  in- 
terest thereto)  for  the  court  to 
send  them  back  to  their  room  to 
calculate  the  interest.  (Id.) 


NEW  TRIAL 

1.  Where  a  party  moved  at  the  cir- 
cuit for  a  new  trial  on  the  min- 
utes and  on  the  ground  of   '.'  sur- 
prise:" 

Held,  that  under  section  1002  of 
the  Code  of  Civil  Procedure  the 
motion  could  not  be  heard  at  the 
circuit,  in  so  far  as  "surprise  "  was 
urged  as  a  ground,  but  should  be 
brought  on  at  special  term.  (Ar- 
gall  i\gt.  Jacobs  et  al.,  ante,  1G7.) 

2.  Section  099  discloses  the  grounds 
upon  which  a  new  trial    may  be 
granted  at  the  circuit.     (Id.) 

3.  Libby  agt.  Strasburger  (14  Hun, 
120)    applied    in    a    case    where 
fraud  was  charged  in  contracting 
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a  debt  claimed  to  be  discharged 
in  bankruptcy.     (Id.) 

4.  Where,  in  an  equity  case,  specific 
questions  of  fact  have  been  sub- 
mitted to  the  jury,  under  the  di- 
rection of  the  court,  and  no  mo- 
tion for  a  new  trial  has  been  made 
upon  the  judge's  minutes,  or  at 
special  term  upon  a  case  and  ex- 
ceptions, a  party  appealing  from 
the  judgment  will  be  deemed  to 
have  acquiesced  in  the  verdict; 
and  the  questions  of  fact  involved 
therein  cannot  be  reviewed  on  ap- 
peal ( Ward  agt.  Warren,  15  Hun, 
600). 


*    NEW  YORK  CITY. 

See  PUBLIC  ADMINISTRATOR. 

Douglass  agt.    The  Mayor,  ante, 
178. 


NON-JOINDER. 

1.  In  this  action  one  of  the  defend- 
ants, a  bank,  demurred  on  the 
ground  that  its  receiver  should 
have  been  made  a  party  to  the  ac- 
tion; two  of  the  defendants  an-- 
swer  jointly,  and  all  the  others 
separately,  none  of  them  setting 
up  by  demurrer  the  non-joinder 
of  the  receiver,  which  defect  of 
non-joinder  appeared  upon  the 
face  of  the  complaint.  The  de- 
murrer was  overruled  on  the 
ground  that  the  corporation  had 
no  interest  in  the  joinder,  but  it 
appearing  that,  in  this  respect, 
there  was  a  defect  of  parties,  the 

•  plaintiff  was  allowed  to  join  the 
receiver  as  a  party,  but  was  re- 
quired to  pay  costs  up  to  that 
time  to  all  the  defendants  who 
had  answered.  The  bringing  in 
of  the  receiver  did  not  change  any 
of  the  issues  in  the  action : 

Held,  that  it  was  error  to  com- 
pel the  plaintiff  to  pay  costs  to  the 
defendants  who  had  fa,iled  to  de- 
mur (Hand  agt.  Burrows,  15  Hun, 
481). 


2.  Held,  further,  that  the  order  re- 
quiring him  so  to  do  was  appeal- 
able. (Id.) 


NON-RESIDENTS. 

See  DISTRICT  COURTS. 

Clarksonagt.  Millnocht,  ante,323. 


NOTICE. 

1.  When  it  is  sought  to  charge  a  cor- 
poration with  notice  to,  or  with 
acts  or  omissions  of,  its  agents,  it 
must  appear  that  the  notice  was 
communicated  to,  or  that  the  act 
or  omission  proceeded  from,  a 
person  in  the  employment  of  the 
corporation  charged  with  some 
duty  in  the  premises.  (Mutual 
L/ife  Insurance  Company  agt.  Da- 
mes, ante,  440.) 


NOTICE  TO  QUIT. 

1.  Where  it  is  stipulated  that  the 
tenant  shall  quit  on  ten  days'  no- 
tice, such  notice  must  be  precise 
and  definite  as  to  the  time  when 
the  surrender  is  required  to 
to  be  made.  A  notice  requiring 
the  tenant  to  surrender  possession 
"  as  soon  as  practicable  "  is  insuf- 
ficient (People  ex  rel.  Sanford  agt. 
Oedney,  15  Hun,  475). 


OFFER. 

1.  An  offer  to  allow  the  plaintiff  to 
take   judgment    for    an    amount 

,  therein  specified,  signed  by  the 
defendants'  attorney,  but  to  which 
the  affidavit  required  by  section 
740  of  the  Code  of  Civil  Procedure 
is  not  annexed,  is  a  nullity  and  the 
plaintiff  is  not  required  either  to 
accept  or  reject  it.  (Riggs  agt. 
Waydell,  ante,  247.) 

2.  There  is  no  such  thing  as  creating 
an  offer  by  waiver      A  plaintiff 
cannot  waive  it  into  validity  as 
against  a  defendant.     (Id.) 
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3.  If  a  party  desires  the  benefit  of 
the  statute  he  is  bound  to  do  just 
what  the  statute  points  out.     (Id.) 

4.  In   justice's  court  —  acceptance 
of  —  what    sufficient  —  Code   of 
Procedure,  section  64,  subdivision 
5.     (See  BeecJwr  agt.  Kendall,  14 
linn,  327.) 

5.  To  allow  judgment  to  be  taken  — 
neglect  -to  annex  affidavit  —  Code 
of  Civil  Procedure,   section  744. 
(See  McFarren  agt.    St.  John,    14 
Hun,  387.) 

6.  To  pay  for  a  certain  location  of 
a  railroad  line  —  void  —  accept- 
ance of,  necessary.     (See  Dix  agt. 
Shatter,  14  Hun,  392.) 


ORDERS. 

1.  Upon  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial 
made  upon  the  minutes  of  the  jus- 
tice trying  the  action,  it  is  not 
necessary     that     the     particular, 
grounds  assigned  in   support   of 
the  motion  should  be  specifically 
mentioned  ;   it  is  sufficient  if  it 
appear  from  the   order  that  the 
motion   was    actually  heard  and 
decided.     (Cowles  agt.  Watson,  14 
Hun,  41.) 

2.  For  publication  of  summons  — 
requisites  of  —  Code  of  Civil  Pro- 
cedure, section  440.     (See  McCool 
agt.  Batter,  14  Han,  73.) 

3.  Of  arrest —  may  be  granted  in  an 
action  for  injury  to  real  property 
—  Code  of  Civil  Procedure,  sec- 
tion 549,  subdivision  2.    (See  Welch 
agt.  Winterburn,  14  Hun,  518.) 

4.  Denying  motion  to  require  plain- 
tiff to  separately  number  causes 
of  action    and  to  strike    allega- 
tions therefrom  —  when  appeala- 
ble.   (Set  Sprague  agt.  Dunton,  14 
Hun,  490.) 

5.  Denying  a  motion  to  change  the 
place  of  trial — is  appealable  to 


the  general  term.     (See  McDonald 
agt.  McDonald,  14  Hun,  496.) 


PARTITION. 

1.  In  an  action  for  the  partition  of 
lands  where  the  complaint  failed 
to  state  in  explicit  terms  that  the 
plaintiffs,  who  claimed  title  to  the 
land  as  the  heirs  at  law  of  a  de- 
cedent in  possession,  were  them- 
selves in  possession  of  their  shares, 
or  held  the  premises  as  joint  ten- 
ants or  as  tenants  in  common  with 
others : 

Held,  upon  demurrer,  that  the 
complaint  was  insufficient  (Stew- 
art et  al.  agt.  Munroe  et  al. ,  ante, 
193.) 

2.  A  complaint  in  an  action  for  par- 
tition should  conform,  in  its  state- 
ments, to  what  was  required  to  be 
set  forth  in  a  petition  for  partition 
under  the  Revised  Statutes  (1  R. 
S.,p.318,sec.  5).     (Id.) 

3.  The    statutes    require    that    the 
"rights  and  titles"  of  the  plain- 
tiff should  be  set  forth.    (Id.) 

4.  Rights  and  titles  under  the  statute 
considered.     (Id.) 

5.  Where  one  seeks  to  avail  himself 
of  a  remedial  statute  he  should, in 
pleading,  bring  himself  within  its 
terms  by  clear,  distincf,  affirma- 
tive allegations.    (Id.) 

6.  Where  the  legatees  have  elected 
to  take  the  land  the  executor,  who 
was  directed  by  the  will  to  sell 

•  the  same,  is  not  a  necessary  party 
to  an  action  brought  to  partition 
it.  (Prentice  agt.  Janssen,  14  Hun, 
548.) 

PARTIES. 

1.  A  creditor  at  large  has  no  status 
in  a  court  of  equity.     (The  People 
agt.  Erie  Railway  Company,  ante, 
122.) 

2.  Where  a .  person  seeking  to  be 
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made  a  party  to  an  equitable  ac- 
tion against  a  corporation,  has  not 
proven  his  debt  by  obtaining  a 
judgment,  he  cannot  be  regarded 
as  a  creditor,  and  is  not  entitled 
to  the  relief  asked  for,  and  neith- 
er the  insignificance  nor  the  mag- 
nitude of  his  claim  can  alter  the 
principle  governing  such  cases. 
(Id.) 

'6.  The  court  will  not  allow  the  parti- 
tiorier  to  intervene  upon  affidavits 
alone,  and  to  stay  the  sale  under 
a  decree  of  foreclosure,  which  on 
its  face  is  regular  and  legal,  and 
more  especially  where  it  appears 
from  the  papers  that  the  plaintiff 
as  a  co-plaintiff  with  others,  has  a 
suit  then  pending  in  which  the 
validity  of  all  the  proceedings  in 
the  foreclosure  suit  is  questioned. 
(Id.) 

4.  A  stockholder  of  a  corporation 
may  maintain  an  action  in  his  own 
name,  and  in  the  behalf  of  all 
others  similarly  situated,    to  re- 
cover of  a  trustee  property  of  the 
corporation  which  the  trustee  has 
converted    to  his   own    use,  the 
corporation  being  made  a  party 
defendant.     (Carpenter  agt.    Rob- 
erts, ante,  216.) 

5.  The  complaint    in    this    action 
alleged  that  the    defendant  was 
indebted  in  different  sums  to  the 
various  •  firms,    plaintiffs    herein, 
which  he  had  agreed  to  pay  as 
soon  as  he  should  be  able  to  do 
so;  that  he  had  paid  $10,000  on 
account  of  such  indebtedness,  but 
refused  to  pay  the  balance  on  the 
ground  that  he  had  been  released 
by  the  plaintiffs;  that  the  plain- 
tiffs were  induced  by  fraudulent 
concealment  and  representations 
on  the  part  of  the  defendant  to 
execute  and  deliver  to  him  a  joint 
release.     They  seek  in  this  action 
to  set  aside  such  release  and  pray 
for  separate  judgments  in  their 
favor  for  the  balance  of  their  re- 
spective claims : 

Held,   that  the  complaint  was 
not  objectionable  as  improperly 


uniting  several  causes  of  action. 
(Smith  agt.  Schulting,  14  Hun,  52.) 

6.  That  as  the  plaintiffs  were  in- 
duced, by  a  common  fraud  prac- 
ticed upon  them,  to  execute  a  joint 
release  they  were  entitled  to  main- 
tain a  joint  action  to  set  the  same 
aside.     (Id.) 

7.  That  the  fact  that  they  prayed 
for  separate    judgments  for  the 
respective  amounts  due  to  them, 
did  not  render  the  complaint  mul- 
tifarious.    (Id.) 

8.  This  action  was  brought  to  recover 
damages  for  injuries  to  plaintiff's 
business,  occasioned    by    certain 
libelous   publications,   alleged  to 
have  been    made   by  defendants 
as  advertising   agents   for    some 
persons  unknown.     The  plaintiff 
procured  an  order  for  the  examin- 
ation 'Of    the  defendants,   under 
section  391  of  the  Code,  to  enable 
them  to  frame  a  complaint  and  to 
ascertain  the  names  of  the  persons 
who  prepared  and  procured  to  be 
published  the  said  advertisements, 
in  order  that  they  might  be  made 
parties  to  the  action: 

Held,  that  under  section  391  an 
examination  could  not  be  ordered 
in  a  case  in  which  the  party  might 
refuse  to  answer  the  questions  to 
be  put,  on  the  ground  that  they 
would  tend  to  criminate  himself, 
and  that  the  order  should  be  re- 
versed. (Brandon  Mfg.  Co.  agt. 
Bridgman,  14  Hun,  122.) 

9.  Upon  an  application  to  examine 
'a  party  under  sections  870,  &c. ,  of 
the  Code  of  Civil  Procedure,  the 
affidavits  must  conform  to  the  re- 
quirements of  the  sections  and  an 
order    made    on    argumentative 
affidavits  will  not  be  sustained. 

Upon  an  application  by  the  de- 
fendant to  examine  .the  plaintiff, 
in  an  action  brought  by  the  latter 
to  recover  damages  for  an  injury 
sustained  in  consequence  of  a  de- 
fective pavement,  the  affidavit 
stated  that  the  facts  and  circum- 
stances connected  with  the  hap- 
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pening  of  the  alleged  accident, 
and  the  hour  of  the  day  or  night 
on  which  it  is  stated  to  have  oc- 
curred, ana  the  names  of  the 
by-standers  or  witnesses,  if  any 
there  were,  and  the  nature  and 
extent  of  plaintiff's  injuries,  were 
not  within  the  defendant's  knowl- 
edge, and  -in  order  to  enable  de- 
fendant to  prepare  properly  for 
the  defense  of  the  action  it  would 
be  necessary  to  examine  the  plain- 
tiff before  trial: 

Held,  that  this  statement  of  facts 
was  not  sufficient,  or  such  as  was 
required  by  the  statute;  that  it 
did  not  show  that  the  testimony 
was  material  and  necessary  for 
the  party  making  the  application 
for  the  prosecution  or  defense  of 
the  action.  (Beach  agt.  Mayor,  14 
Hun,  79.) 

10.  The  provision  of  section  886  of 
the  Code  of  Civil  Procedure  di- 
recting that  a  party  to  be  examined 
as  a  witness  before  trial  shall  not, 
if  a  resident  of  this  state,  be  re- 
quired to  attend  in  any  county 
other  than  that  in  which  he  re- 
sides or  where  he  has  an  offce  for 
the  regular  transaction  of  business 
in  person,  is  peremptory  and  -will 
be  enforced  by  the  courts.    (Marsh 
agt.  Woolsey,  14  Hun,  1.) 

11.  A  firm,  composed  of  the  defend- 
ant and   the  plaintiff,    borrowed 
of  the  plaintiff,  as  executor  and 
trustee  of  the  estate  of  one  Guion, 
$30,000.     Subsequently  the  firm 
was  dissolved,  defendant,  in  pur- 
suance of  an  agreement,   taking 
all  the  assets  and  agreeing  to  pay 
all  the  debts,  including  that  due 
to  the  said  estate.     In  an  action 
against  defendant  by  the  plaintiff, 
as  executor  and  trustee,  as  afore- 
said,  to  recover  the  same,  held, 
that  the  promise  of  the  defendant 
inured  to  the  benefit  of  the  estate 
of  Guion,  and  that  it  could  be  en- 
forced by  the  plaintiff: 

Held,  further,  that  it  was  not 
necessary  to  make  the  plaintiff, 
individually,  a  party  defendant. 
(Melvain  agt.  Tomes,  14  Hun,  31.) 


12.  In  this  action  one  of  the  defend- 
ants, a   bank,   demurred  on  the 
ground  that  its  receiver  should 
have  been  made  a  party  to  the  ac- 
tion; two  of  the  defendants  an- 
swer jointly,  and  all  the  others 
separately,  none  of  them  setting 
up  by  demurrer  the  non-joinder  of 
the  receiver,  which  defect  of  non- 
joinder appeared  upon  the  face  of 
the    complaint.      The    demurrer 
was  overruled  on  the  ground  that 
the  corporation  had  no  interest  in 
the  joinder,  but  it  appearing  that, 
in  this  respect,  there  was  a  defect 
of   parties,  the  plaintiff  was  al- 
lowed to  join  the  receiver  as  a 
party,  but  was  required  to  pay 
costs  up  to  that  time  to  all  the  de- 
fendants who  had  answered.    The 

»  bringing  in  the  receiver  did  not 
change  any  of  the  issues  in  the 
action : 

Held,  that  it  was  error  to  com- 
pel the  plaintiff  to  pay  costs  to  the 
defendants  who  had  failed  to  de- 
mur (Hand  agt.  Burrows,  15  Hun, 
481). 

13.  Held,  further,  that  the  order  re- 
quiring him  so  to  do  was  appeal- 
able.    (Id.) 

14.  Where  a  policy  of  life  insurance 
is  made  payable  to  the  executors 
or  administrators  of  the  insured, 
in  trust  for  his  father,  the  execu- 
tor .  is  the  trustee  of  an  express 
trust,  and  may  maintain  an  action 
to  recover  the  amount  of  the  poli- 
cy (Orattan  agt.  National  Life  Ins. 
Co.,  15  Hun,  74). 

15.  It  seems,  that  if  an  assignee  in 
bankruptcy  refuse,  or  neglect  to 
sue  for,  or  reclaim  property  fraud- 
ulently transferred  by  the  bank- 
rupt, the  creditors  may  commence 
an  action  to  reach  the  property, 
making  the  assignee  the  debtors, 
and  his  transferees  parties  defend- 
ant; and  in  such  action  the  prop- 
erty will  be  administered  directly 
for    the    creditors.      (Dewcy  agt. 
Moyer,  72  N.  T.,  70.) 

16.  It  seems,  also,  that  when  the  as- 
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signee  has  been  discharged,  or 
where  the  plaintiffs  in  such  action 
represent  all  the  debts  which  the 
bankrupt  owed  at  the  time  the  as- 
signee was  appointed,  his  absence, 
as  a  party,  will  be  disregarded. 
(Id.) 

17.  So,  also,  when  the  assignee  has 
lost  the  right  to  sue  by  not  bring- 
ing an  action  within  two  years,  as 
limited  by  the  bankrupt  law  (sec. 
2),  the  creditors  may  bring  an  ac- 
tion in  their  own  names.     (Id.) 

18.  Where,  upon  a  criminal  trial,  the 
prisoner  offers  himself  as  a  wit- 
ness in  his  own  behalf,  he  is  sub- 
ject to  the  same  rules  upon  cross- 
examination  as  any  other  witness ; 
he  may  be  asked  questions  dis-' 
closing  his  past  life  and  conduct, 
and  thus  impairing    his    credit, 
although  tending  to  show  he  has 
before  been  guilty  of  the   same 
crime  for  which  he  is.  upon  trial. 
(People  agt.  Casey,  72  N.  T.,  393.) 

19.  The  extent  to  which  such  an  ex- 
amination may  go  to  test  the  wit- 
ness1 credibility  is  largely  in  the 
discretion  of  the  trial  court.     (Id.) 

20.  Although  a  person  on  trial  for  a 
criminal    offense  by  taking    the 
stand  as  a  witness  may  subject 
himself  to  the  rules  applicable  to 
other  witnesses,  he  is  not  thereby 
deprived  of  his  rights  as  a  party; 
his  counsel  may  speak  for  him 
while  he  is  a  witness,  and  an  error 
committed  by  the  court  against 
him  may  inure  to  his  benefit  as  a 
party.     (People  agt.  Brown,  72  N. 
T.,  571.) 

21.  An  action  cannot  be  maintained 
by  the  supervisor  of  a  town  in  his 
name  of  office  against  his  prede- 
cessor, for  omitting  in  his  last  ac- 
counting to  render   an    account 
of  town  moneys  and  securities  in 
his    hands,   and    converting    the 
same  to  his  own  use     For  these 
causes  an  action  is  expressly  given 
by  the  statute  to  the  town  in  its 
corporate  capacity  (1  R.   8.,  349, 


sec.  5,  as  amended  by  chap.  534. 
Laws  of  1866),  and  must  be  brough 
in    that    name.     (Hagadorn    agt 
Raux,  72  N.  T.,  583.) 

22.  Although  the  language  of  the 
statute  is  in  form  permissive,  yet 
its  being  for  the  protection  of  the 
public  interests,  the  word  "  may  " 
therein  is  the  equivalent-of  "must," 
and  the  statute  is  mandatory  upon 
the  town  .auditors  to  bring  an  ac- 
tion in  the  name  of  the  town.  (Id.) 

23.  Although  a  party  is  not  incom- 
petent under  section  399  of  the  old 
Code  to  testify  to  an  independent 
conversation  between  the  deceas- 
ed and  a  third  person,  yet  if  he 
participated  in  the  conversation 
and  it  related  to  a    transaction 
between  him  and  the  deceased,  he 
is  incompetent.     (Kraushaar  agt. 
Meyer,  72  N.  T.,  602.) 

24.  Accordingly,  field,  where  in  the 
course  of  a  business  transaction 
between  plaintiff's    testator    and 
defendant  M.  the  deceased  made 
certain  statements  to  V.,  who  was 
enged  in  drawing  up  papers  be- 
tween the  parties  in  regard    to 
such  ti'ansaction,  and  which  state- 
ments were  in  reference  to  it,  that 
M.   was    incompetent    to    testify 
thereto.     (Id.) 


PARTNERS. 

1.  This  action  was  brought  to  re- 
cover the  price  of  certain  lumber 
sold  to  the  defendants,  who  were 
partners,  and  for  work  performed 
for  them.  An  affidavit,  used  to 
procure  an  order  of  arrest,  alleged 
that  one  of  the  defendants  had 
falsely  represented  that  their  firm 
was  fully  responsible,  when,  in 
fact,  it  was  insolvent ;  that  shortly 
before  these  representations  were 
made  each  of  the  partners  con- 
veyed certain  lands,  of  the  value 
of  $6,000,  to  their  wives  without 
consideration ;  that  the  deeds  were 
not  recorded  until  four  months 
after  the  making  of  the  represent- 
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ations,  and  that  the  conveyances 
were  made  to  cheat  the  creditors 
of  the  defendants;  that  the  con- 
cealment thereof  was  to  cheat  and 
defraud  the  plaintiffs,  and  that 
each  partner  ordered  some  of  the 
items  of  the  bill,  knowing  at  the 
time  that  they  were  insolvent: 
•  Held,  that  the  affidavit  showed 
facts,  independent  of  the  false  re- 
presentations, sufficient  to  sustain 
an  order  of  arrest  against  both 
partners.  (Hitchcock  agt.  Peterson, 
14  Hun,  389.) 

'2.  It  is  not  necessary  that  the  affida- 
vits should  specify  the  grounds  of 
the  arrest  in  terms;  it  is  enough 
that  they  state  facts  sufficient  to 
authorize  the  conclusion  that  the 
grounds  exist.  (Id.) 

3.  Serribk,  that  the  action  being  on 
contract,  and  not  for  the  wrong, 
the  partner  not  making  the  false 
representation  was  not  liable  to 
arrest  for  the  false  representation 
made  by  his  co-partner,  without 
his  knowledge,  authority  or  ratifi- 
cation. (Id) 


PAWNBROKERS. 

1.  A  pawnbroker  is  liable  only  for 
ordinary  diligence,  and  where  his 
place  of  business  is  broken  into 
and  articles  pledged  are  taken 
therefrom  he  is  not  liable,  if  he 
exercised  ordinary  diligence.  ( Ab- 
bott agt.  Frederick,  ante,  08.) 


PAYMENT. 

See  AGENTS.  .        , 

Bixby  agt.  Drexel,  ante,  478. 


PLANK-ROADS. 

See  COMMISSIONERS  OF  HIGHWAYS. 

The  People  ex  rel.  Penn  Tan  and 
Branchport  Plank-road  Co.  agt. 
Martin,  ante,  516. 


PLAY. 

1.  A  state  court  has  jurisdiction  of 
an  action  to  determine  the  rights 
of  the  respective  parties  under  an 
agreement     by    defendant    with 
plaintiff,  for  the  exclusive  right 
to  have  and    perform  a  certain 
play.     (Widmer  agt.  O-reene,  ante, 
91.) 

2.  Where,  by  an  agreement  dated 
February  7,  1878,  the  defendants 
in  consideration  of  the  covenants 
therein  contained,  conveyed   and 
transferred  to  the  plaintiff  the  sole 
right  for  America,  to'  have  and 
perform  the  play  written  by  them, 
entitled    M'liss;    it    was    further 
agreed  that  unless  the  play  was 
performed  at  least  fifty  times  with- 
in one  year  from  the  date  of  the 
agreement,  and  forty  times  in  each 
succeeding  year,  all  the  rights  of 
plaintiff   should  cease  and  deter- 
mine at  the  option  of  defendants, 
and   that    plaintiff    at  any  time 
within  one  year  on  the  tender  of 
$5,000,  should   be  entitled   to  an 
absolute  conveyance  of  the  right 
and  title  of  said  play  from  de- 
fendants,   and    that    no    change 
should  be  made  in  the  contract, 
except  in  writing  signed  by  the 
parties : 

Held,  that  this  agreement  vested 
the  plaintiff  ( until  she  had  failed 
to  keep  some  of  the  covenants  on 
her  part)  with  the  sole  right  to 
"  have  and  perform"  the  play  in 
question  in  America. 

Held,  further,  that  plaintiff  was 
entitled  to  an  injunction  restrain- 
ing McDonough,  to  whom  (with- 
out plaintiff's  consent)  defendants 
claim  to  have  transferred  the  right 
to  produce  said  play  in  America, 
from  producing  the  same.  (Id.) 

3.  Plaintiff  by  the  agreement  suc- 
ceeded to  all  the  rights  which  the 
defendants   had   to  produce    the 
play  in  question   in  America,  and 
the  defendants    parted    with  all 
right  to  authorize  any  other  per- 
son   to    produce    such     play    in 
America,  as  long  as  the  plaintiff 
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kept  her  agreement  with  them. 
(Id.) 

4.  As  the  assignee  or  vendee  of  the 
defendants    the    plaintiff    is    en- 
titled to  the  aid  of  this  court  as 
against  those  who  seek  to  perform 
such   play  without  her  consent. 
(Id.) 

5.  The  rule  that  where  there  is  a  dis- 
pute as  to  the  construction  of  an 
agreement  between    the    parties, 
the  court  will  not  grant  an  injunc- 
tion until  the  effect  of  the  agree- 
ment has  been  established  at  law, 
does  not  apply  to  this  case.     (Id.) 


PLEADINGS. 

1.  Where  the  complaint  sets  forth  a 
note  payable  on  demand,  with  in- 
terest, it  is  competent  for  the  de- 
fendant, under  an  answer  contain- 
ing a  mere  general  denial,  to  show 
that  the  note  had  been   altered 
since  its  execution  by  adding  the 
words  "with  interest."    This  al- 
teration, insufficiently  explained, 
vitiated  the  note.     (Schwartz  et  al. 
agt.  Oppold  et  al. ,  ante,  156.) 

2.  Objections  to  proof  must  be  spe- 
cifically made  at  the  trial  in  all 
cases  where  they  might  then  have 
been  obviated  by  an  amendment 
of  the  pleadings,  and  it  is  too  late 
to  object  to  the  verification  of  the 
pleading  upon  the  trial.     (Id. ) 

3.  The  conflict  in  the  law  as  laid 
down  in  Boomer  agt.  Koon,  as  re- 
ported  in  6   Thompson   &   Cook, 
Supreme  Court  Reports,  645,  and 
in  6  Hun,  645,  settled.     (Id.) 

4.  Where  one  of  several  defendants 
served  with    the    complaint    de- 
murred thereto  and  the  demurrer 
was  noticed  for    argument,   and 
nearly    three    months    thereafter 
another  defendant  was  served  with 
the  complaint: 

Held,  that  the  plaintiff  could 
not  amend  the  complaint,  as  of 
course,  as  to  the  defendant  who 


had  demurred,  although  the 
amendment  was  claimed  within 
twenty  days  of  the  time  the  last 
complaint  was  served.  (George 
agt.  Grant,  ante,  244.) 

5.  Section  542  of  the  Code  of  Civil 
Procedure  applied,    (Id.) 

6.  A  separate  trial  between  the  plain- 
tiff .and  one  or  more  defendants 
may  be  directed  by  the  court  in 
its  discretion.     But  where  there 
are  demurrers  interposed  by  seve- 
ral   defendants    they  should    be 
brought  on  for  trial  at  the  same 
term  (Code  of  Gwil  Procedure,  sec. 
967).     (Id.) 

7.  The  complaint  in  this  action  al- 
leged that  the  defendant  was  in- 
debted in  different  sums  to  the 
various    firms,   plaintiffs    herein, 
which  he  had  agreed  to  pay  as 
soon  as  he  should  be  able  to  do  so ; 
that  he  had  paid  $10,000  on  ac- 
count of  such  indebtedness,  but 
refused  to  pay  the  balance,  on  the 
ground  that  he  had  been  released 
by  the  plaintiffs;  that  the  plaintiffs 
were  induced  by  fraudulent  con- 
cealment and  representations  on 
the  part  of  the  defendant  to  exe- 
cute and  deliver  to  him  a  joint 
release.     They  seek  in  this  action 
to  set  aside  such  release,  and  pray 
for  separate  judgments  in  then 
favor  for  the  balance  of  their  re 
spective  claims. 

Held,  that  the  complaint  was  not 
objectionable  as  improperly  unit- 
ing several  causes  of  action.  (Smith 
agt.  Schulting,  14  Hun,  52.) 

8.  That  as  the  plaintiffs  were  induced 
by^a  common  fraud  practiced  upon 
them  to  execute  a  joint  release,, 
they  were  entitled  to  maintain  a 
joint  action  to  set  the  same  aside. 
(Id) 

9.  That  the  fact  that  they  prayed  for 
separate  judgments  for  the  respec- 
tive amounts  due  to  them,  did  no't 
render  the  complaint  multifarious. 
(Id.) 
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10.  Under  section  558  of  the  Code  of 
Civil  Procedure,  relating  to  the  is- 
suing of  orders  of  arrest,  and  pro- 
viding that,  "at  any  time  after 
the  filing  or  service  of  the  com- 
plaint, the  order  of  arrest  must  be 
vacated  on  motion,  if  the  com- 
plaint shows  that  the  cause  is  not 
one  of  those  mentioned  in  sections 
549  or  550  of  this  act,"  it  is  not 
necessary  to  state  in  the  complaint 
the  facts  relied  upon  to  justify  the 
arrest;  it  is  sufficient  if  they  be 
shown  by  affidavits.     (Sloane  agt. 
Livehnore,  14  Hun,  29;   See,  also, 
Taylor  agt.  Faas,  14  Hun,  166.) 

11.  Where  an  answer  attempts  to  set 
up  the  defense  of  usury,  it  is  not 
necessary  that  a  formal  agreement 
either  verbal  or  written,  should  be 
set  forth  in  so  many  words ;  it  is 
sufficient  if  a  usurious  agreement 
be  in  substance  averred.      It  is 
enough  to  allege  the  facts  as  they 
occurred,  and  if  such  facts  justify 
the  inference  of  a  usurious  con- 
tract,  the  answer,   no    demurrer 
having   been  interposed  thereto, 
ought  to  be  held  sufficient.  (Maule 
agt.  Crawford,  14  Nun,  193.) 

12.  Usury — how  it  must  be  pleaded. 
(See  Archer  agt.  Shea,  14  Hun,  494.) 

13.  Want  of  jurisdiction  —  when  it 
can  be  taken  advantage  of  by  de- 
murrer—  when  by  answer.     (See 
Johnson  agt.  Adams  Tobacco  Com- 
pany, 14  Sun,  89. 

14.  Verification  of  answer  —  where 
defendants,   severally    interested, 
answer  together  to  a  verified  com- 
plaint served  on  some  and  an.  un- 
verified complaint  on  another  — 
necessary,   as    regards    those    on 
whom  verified  complaint  is  served. 
(See  Wendt  agt.  Peyser,    14  Hun, 
114.) 

15.  General  denial  — joint  stock  as- 
sociation —  when     its     existence 
must  be  proved  under  n  general 
denial  —  not  by  parol    evidence. 
(See  Saltsman  agt.  Shults,  14  Hun, 
256.) 


16.  Action  against  joint  debtors — 
death  of  one  of  them — supplement- 
al complaint  omitting  him  proper. 
(See  Angett  agt.  Lawton,  14  Hun, 
70.) 

17.  Amendment    to    complaint  — 
power  of  court  to  allow  —  Code 
of  Civil  Procedure,  section  723. 
(See  Bailey  agt.  Lee,  14  Hun,  524.) 

18.  Where  the  payee  of  a  non-nego- 
tiable note   seeks  to  charge  one 
who  has  indorsed  the  same  prior 
to  its  delivery  to  him,  he  must  al- 
lege in  the  complaint  that  such 
person  indorsed  the  note  with  in- 
tent to    become    liable    thereon, 
either  as  maker  or  guarantor  (Caw- 
ley  agt.  Cosietto,  15  Hun,  302). 

19.  Qumre,  whether  the  maker  and 
guarantor  could  be  joined  as  de- 
fendants in  the  same  action,  under 
section  120  of  the  Code  of  Civil 
Procedure.     (Id.) 

20.  Where  a  complaint,  in  an  action 
to  vacate  an  assessment  as  a  cloud 
upon    title,  alleges  two  grounds 
upon  which  relief  is  claimed,  one 
of  which  is  good  and  sufficient,  the 
complaint   is  not  demurrable  be- 
cause of  the  insufficiency  of  the 
other;  the  allegations  as  to  the 
latter  will  not  vitiate   or  detract 
from  the  effect  of  the  allegations 
as  to  the  former.     (Boyle  agt.  City 
of  Brooklyn  71  N.  T.,  1.) 

21.  In   an  action  to  set  aside  an 
assessment  upon  plaintiff's  prem- 
ises for  repaving  Atlantic  avenue, 
in  the  city  of  Brookjyn,  the  com- 
plaint alleged,  in  substance,  that 
the  proceedings  under  and  in  pur- 
suance of  which  the  assessment 
was  imposed  appeared,  upon  their 
face,  regular  and  in  accordance 
with   the  statute,  and  the  assess- 
ment appeared  to  be  a  valid  and 
.subsisting    lien    upon    plaintiff's 
premises,   but    that    the  petition 
upon  which  the  proceedings  were 
based  was  not  in  fact  signed  by  a 
majority  of  the  owners  of  the  land 
fronting  on  said  avenue,    as  re- 
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quired  by  the  statutes  under  which 
said  proceedings  were  instituted 
(chap.  652,  Laws  of  1870;  clmp. 
387,  Laws  of  1874);  that  said 
petition  was  fraudulenly  made 
up,  and  had  appended  thereto  a 
large  number  of  names  of  persons 
who  did  not  sign  the  same,  but 
whose  signatures  were  taken  from 
another  petition;  also,  that  the 
whole  of  the  southerly  part  of  said 
avenue  was  owned  by  individuals, 
and  had  never  been  taken  for  a 
public  highway,  and  the  persons 
who  signed  as  owners  fronting  on 
said  avenue  on  the  south  were  not 
owners  on  the  avenue,  and  that, 
without  such  signatures,  a  ma- 
jority of  the  owners  did  not  have 
their  names  appended  to  the  peti- 
tion : 

Held,  that  the  allegations  of  the 
complaint  were  sufficient  to  en- 
title plaintiff  to  the  relief  sought 
and  that  a  demurrer  thereto  was 
properly  overruled;  that  the  fact 
alleged  as  to  a  fraudulent  addition 
of  names  to  the  petition  would 
not  necessarily  appear  in  the 
proofs  of  a  party  claiming  under 
the  assessment,  but  in  defending 
against  such  claim  plaintiff  would 
be  obliged  to  produce  evidence 
establishing  it,  and  that  this  was 
sufficient  to  sustain  the  complaint 
although  the  invalidity  of  the 
assessment  arising  from  the  other 
fact  alleged  —  i.  e. ,  that  a  portion 
of  the  signers  were  riot  owners  — 
would  necessarily  appear  in  pro- 
ceedings to  enforce  the  lien  of 
the  assessment  ;  also  that  the 
alleged  want  of  title  in  the  signers 
would  not  necessarily  appear ; 
that  it  would  only  be  necessary 
for  one  claiming  under  the  assess- 
ment to  prove  that  the  petition 
was  signed  by  a  majority  of  the 
owners  of  the  lands  fronting  on  the 
avenue  as  it  was  actually  opened 
paved  and  used,  not  that  the  land 
included  in  it  had  been  legally 
taken;  and  if  not  so  taken,  it 
would  be  incumbent  upon  plain- 
tiff to  prove  it  (Id.) 

22.  Also,  Tield,  that  the  allegations  in 


the  complaint  as  to  ownership  of 
a  portion  of  the  avenue  in  third 
persons,  and  that  it  never  had 
been  legally  taken,  were  sufficient, 
but  if  insufficient,  then  that  the 
.  complaint  disclosed  no  defect,  ex- 
cept the  latent  one  arising  from 
the  fraudulent  addition  of  names 
to  the  petition,  and  so  there  was 
no  ground  for  demurrer.  (Id.) 

23.  In  an  action  to  recover  posses- 
sion   of     personal    property,    al 
leged  in  the  complaint  to  belong 
to  plaintiff,  and  to  be  in  the  pos- 
session   of    and    wrongfully  de- 
tained by  defendant,  the  answer 
contained  a  general  denial  ;  and 
also,   alleged    that    the    property 
was  owned  by  plaintiff,  and   by 
her    pledged    as    security   for  a 
debt    to    defendant's    wife,    and 
that  it  was  in  the  possession  of 
the  latter  as  such  pledgee  : 

Held,  that  under  the  pleadings 
defendant  was  not  entitled  to  give 
evidence  of  the  pledge  to  his  wife; 
that  in  the  absence  of  any  allega- 
tion connecting  defendant  with 
the  title,  possession  or  interest  of 
his  wife,  the  special  matter  set 
up  in  the  answer  constituted  no 
defense,  as  plaintiff's  right  to  the 
property  under  the  alleged  pledge 
remained  perfect  against  all  the 
world  save  the  pledgee ;  and  that 
defendant  had  no  standing  under 
his  answer  to  try  the  question  of 
right  between  the  pledgor  and 
pledgee.  (Stowell  agt.  Otis,  71 
N.  Y.,  36.) 

24.  A  complaint  in  an   action  upon 
an  undertaking  on  appeal  given 
in  pursuance  of  section  348  of  the 
old  Code,  which  fails  to   allege 
"service  of  notice  on  the  adverse 
party  of  the  entry  of   the  order 
or  judgment  affirming  the  judg- 
ment appealed  from,"    ten  days 
before  the  commencement  of  the 
action,  is  defective;  the  notice  is 
a  condition  precedent  to  the  com- 
mencement of  the  action,  and  in 

•  the  absence  of  the  allegation  the 
complaint  does  not  state  a  cause  of 
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action.      (Porter  agt.    Kingsbury, 
71  N.  Y.,  488.) 

25.  In  an  action  for  slander,  circum- 
stances in  mitigation  must  be  set 
up  in  the  answer  in  order  to  make 
evidence  thereof  admissible.  ( Wil- 
over  agt.  Hill,  72  JV.  F.,  36.) 

26.  In  an  action  for  slander  —  for 
words  alleged  to  have  been  spoken 
by  defendant  M. — the  slanderous 
words  were  proved  by  8.  to  have 
been  spoken  in  a  certain  conversa- 
tion, which  said  witness  testified 
was  the  first  occasion  when  the 
plaintiff  was  the  subject  of  con- 
versation between  her  and  M.    M., 
as  a  witness  in-  her  own  behalf, 
after  being  examined  as  to  the 
alleged  conversation,    and  as  to 
subsequent  conversations  with  S., 
was  asked  if  S.,  at  any  of  these 
conversations,  brought  reports  to 
her  as  to  what  people  had  said 
about  plaintiff  and  M.  's  husband. 
This    was  objected    to    and  ex- 
cluded : 

Held,  no  error ;  that  the  evidence 
could  be  only  available,  if  at  all, 
in  mitigation  of  damages,  by  show- 
ing-provocation, and  that  M.  was 
merely  repeating  a  slander  she  had 
heard  ;  that  it  could  only  be  thus 
available  by  showing  that  these 
reports  were  brought  to  M.  before 
she  uttered  the  words  charged, 
and  the  question  should  have  been 
confined  to  a  period  preceding  the 
slander;  also,  that  it  was  incom- 
petent because  not  set  up  in  the 
answer.  (Id.) 

27.  The  slanderous  words  charged 
illicit  intercourse  between  plain- 
tiff and  defendant  H.,  M.'s  hus- 
band, while  the  former  was  in  the 
employ  of  the  latter  as  a  servant. 
No  justification  was  pleaded.    De- 
fendants   offered   to  prove  that, 
after  plaintiff  left  their  employ, 
and  after  she  was  aware  that  re- 
ports of  such   intimacy  were  in 
circulation,  she  was  seen  in  the 
store  of  H.  alone  with  him  at  10 
p.  M.  ;  also,  that  prior  to  the  utter- 
ing of  the  alleged  slander,  these 
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reports  were  in  circulation;  this 
was  rejected. 

Held,  no  error;  that  the  evidence 
was  not  competent  in  mitigation, 
as  no  offer  was  made  to  show  that 
the  fact  of  the  meeting  at  the 
store  was  communicated  to  M. 
before  she  uttered  the  alleged 
slander;  and,  that  it  was  incom- 
petent either  in  justification  or 
mitigation  not  having  been  plead- 
ed. (Id.) 

28.  An  allegation  in  a  complaint,  in 
an  action  to  recover  the  rents  and 
profits  of  land,  that  plaintiff  is 
entitled  to  the  possession  of  the 
land  and  to  the  rents  and  profits 
thereof,  is  a  mere  allegation  of  a 
conclusion  of  law,  and  is  insuffi- 
cient ;  the  facts  should  be  alleged, 
from  which  such    a    conclusion 
may  be  drawn.      (Sheridan  agt. 
Jackson,  72  N.  Y.,  170.) 

29.  Plaintiff's  complaint  alleged,  in 
substance  that  he  was  entitled  to 
the  rents  and  profits  of  certain 
premises  ;  that   in  an  action  be- 
tween the  other  defendants,  who 
claimed  as  between  each  other, 
some   interest    in    the    premises, 
defendant  C.    was  appointed  re- 
ceiver of  the  rents  and  profits, 
and  a  large  amount  thereof  came 
into  his  hands,  which  plaintiff  had 
demanded  but  C.  refused  to  pay 
over.     Plaintiff  demanded  that  C. 
account ;    that   he  be  restrained 
from  paying  over  the  moneys  so 
received  by  him  to  any  other  per- 
son and  that  he  be  required  to  pay 
the  same  into  court,  or  to  plaintiff, 
or  to  a  receiver  and  for  judgment, 
adjudging  plaintiff  to  be  entitled 
to  the  same.     The  complaint  was 
dismissed  on  plaintiff's  opening  on 
trial: 

•  lleld,  no  error  ;  that  the  com- 
plaint did  not  state  facts  showing 
plaintiff  to  be  entitled  to  the  rents 
and  profits  ;  nor  did  it  show  any 
right  in  the  plaintiff  to  intervene 
in  the  litigation  between  the  de- 
fendants, as  there  was  no  allega- 
tion that  they  claimed  in  hostility 
to  him,  or  that  he  could  be  in  any 
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way  damaged  by  such  litigation. 
(Id.) 

30.  The  authority  of  the  court  to 
permit  or  refuse  a  supplemental 
pleading  has  not  been  changed  or 
affected  by  the  new  Code    (sec. 
544).       The    declaration    therein 
that  the  court,  "  in  a  proper  case 
must,   upon  such    terms    as  are 
just,"  permit  a  party  to  make  such 
a  pleading,   simply  presents  the 
law  as  it  existed  before.     (Spears 
agt.  Mayor,  etc.,  72  N.  T.,  442.) 

31.  The  party  must  apply  to  the  court 
for  leave,  which  must  be  granted, 
unless  the  motion  papers  show  a 
case  in  which  the  court  may  exer- 
cise a  discretion  in  granting  or 
refusing  leave.     (Id.) 

32.  When  such  a  case  appears,  the 
exercise  of  this  discretion  is  not 
reviewable  here.     (Id.) 

33.  The  original  defendants  herein 
having    in    their    hands    certain 
bonds  belonging  to  the  estate  of  a 
deceased  person,  of  whom  plaintiff 
was    surviving    executor,    which 
came  into  defendant's  possession 
as  executor  of  a  deceased  execu- 
tor, they  refused  to  surrender  the 
bonds  until  a  sum   claimed    by 
them  to  be  due  the  estate  of  their 
testator  for  commissions  was  paid ; 
this  claim  plaintiff  disputed.     It 
was  submitted  to  the  surrogate 
who  decreed  that  defendants  were 
entitled  to  the  commissions.  Plain- 
tiff thereupon  paid  the  claim.  The 
surrogate's     decree    was     subse- 
quently   reversed.      This    action 
was  thereupon    brought    against 
defendants  as  individuals,  not  in 
their  representative  capacity,  to 
recover  back  the  sum  paid  ;  the 
answer  alleged  that  plaintiff  "call- 
ed upon  the  defendants  and  paid 
them"  the  money  in  question: 

Held,  that  the  pleadings  con- 
cluded defendants  from  raising 
the  question  on  appeal  that  they 
did  not  receive  the  money  as  in- 
dividuals, and  so  that  an  action 
could  not  be  maintained  against 


them  personally;  also  that  as  ex- 
ecutors of  the  deceased  executor 
they  had  no  right  to  take  any 
charge  or  control  of  the  bonds. 
(Scholey  agt.  Halsey,  72  N.  T.,  578.) 


POWER  OP  SALE. 

1.  Where  an  executor,  clothed  with 
a  power  of  sale  under  a  will,  en- 
tered into  an  agreement  with  the 
persons  beneficially  interested 
under  the  will  to  purchase  the 
land  from  them : 

Held,  that  the  agreement  w.as 
not  necessarily  void.  But  if  the 
transaction  could  be  questioned  it 
was  for  those  interested  in  the 
land  under  the  will,  and  not  for 
strangers,  to  object.  (Clark  agt. 
Jacobs,  ante,  519.) 


PRACTICE. 

1.  The  statutes  regulating  appeals 
from  the  general  term  of  the  ma- 
rine court  to  the  court  of  common 
pleas  entirely  assimilate  the  prac- 
tice upon  such    appeals  to  that 
governing  appeals  to  the  court  of 
appeals.      (McEnteere  agt.  Little, 
ante,  427.) 

2.  The  practice  of  this  court  should 
therefore,  be  the  saine  as  that  laid 
down  by  the  court  of  appeals,  viz., 
that  appeals  must    be  dismissed 
where  it  appears  by  the  return 
that  questions  of  fact  were  legiti- 
mately before  the  general  term  of 
the  marine  court,   and  that  the 
evidence  was  such  that  the  court 
may  have  reversed  the  judgment 
on  the  facts.     (Id.) 

3.  Where  a  trial  was  had  in  the  ma- 
rine court  before  a    judge    and 
jury  which  resulted  in  a  disagree- 
ment of  the  jury,  and  on  the  sec- 
ond trial  a  verdict  was  rendered 
for  the   plaintiff,   and    upon    an 
appeal  to  the  general  term  of  the 
marine  court,  the  case  being  be- 
fore the  general  term  in  such  a 
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form  that  the  exceptions  and  the 
evidence  all  passed  under  the  re- 
view of  that  tribunal,  which  re- 
versed the  judgment,  and  ordered 
a  new  trial  with  costs  to  abide  the 
event ;  on  appeal  by  plaintiff  from 
this  decision  to  the  court  of  com- 
mon pleas  general  term : 

Held,  that  the  appeal  should  be 
dismissed  and  the  plaintiff  re- 
mitted to  her  new  trial.  (Id.) 

4.  One  Jewett,   charged    with    an 
offense,  demanded  an  examination 
before  the  police  Justice,  where- 
upon the    proceedings  were  ad- 
journed.    On  the  day  to  which 
they  were  adjourned,  he  waived 
an  examination,  and  offered  bail 
for  his  appearance  at  the  general 
sessions.     The  police    justice  re- 
fused to  accept  the  bail,  and  pro- 
ceeded    with     the    examination; 
whereupon  he  was  served  with  a 
writ  of  certiorari,  issued  by  a  jus- 
tice of  the  supreme  court,  under 
the  habeas  corpus  act,  and,  on  the 
hearing  had  on  the  return  thereto, 
it  was  ordered  that  the  police  jus- 
tice at  once  fully  commit  the  said 
Jewett  for  trial,  with  or  without 
bail,  or  fully  discharge  him 

Held,  that  no  such  order  was 
authorized  by  the  habeas  carpus 
act.  (People  ex  rel.  Phelps  agt. 
Donahue,  14  Hun,  133.) 

5.  Sembte,  that  the  only  power  to  in- 
terfere in  such  cases  would  be  by 
the  mandamus  of  a  superior  court, 
or  that  form  of  certiorari  which 
would  bring  up  for  review  the  al- 
leged illegal  assumption  of  power. 
(Id.) 

6.  The  provision  of  section  886  of 
the  Code  of  Civil  Procedure,  di- 
recting that  a  party  to  be  examined 
as  witness  before  trial  shall  not,  if 
a  resident  of  this  state,  be  required 
to  attend  in  any  county  other  than 
that  in  which  he  resides,  or  where 
he  has  an  office  ,f or  the  regular 
transaction  of  business  in  person, 
is  peremptory,  and  will  be  enforced 
by  the  courts.    (Marsh  agt.  Woolsey, 
14  Hun,  1.) 


7.  Section  779  of  the  Code  of  Civil 
Procedure,  providing  that  when 
the  costs  of  a  motion  directed  to 
be  paid  are  not  paid  as  therein 
prescribed,  all  proceedings  on  the 
part  of  the  party  required  to  pay 
them  are  stayed  without  further 
direction  of  the  court,  does  not 
apply  to  a  motion  to  vacate  the 
order  imposing  the  costs,  on  the 
ground  of  irregularity.     (Id. ) 

8.  An  order  for  publication  of  a 
summons,   after  reciting   that  it 
appeared  from  the  affidavits  that 
the  party  to  be  served  was  a  nec- 
essary  party  defendant;  that  he 
could  not,  after  due  diligence,  be 
found  within  the  state,  but  had 
departed  therefrom,  and  that  his 
present  place  of  residence  could 
not,  after  such  diligence  used,  be 
ascertained,  directed  that  the  sum- 
mons be  served  upon  him  by  pub- 
lication thereof,    in    two    papers 
therein    specified,   once    in    each 
week  for  six  successive  weeks,  and 
by  mailing  copies  of  said  summons 
and  complaint,  properly  inclosed 
in  a  sealed  wrapper,  addressed  to 
said  defendant  at  his  last  place 
of  residence,   West    Eighty-third 
street,    near    Eighth    avenue,   in 
New  York,  said  publication  and 
mailing  to  be  commenced  within 
three  months  from  the  date. 

Held,  that  the  order  was  void, 
because  (1)  it  did  not  require  a 
copy  of  the  order,  as  well  as  of 
the  summons  and  complaint  to  be 
served ;  (2)  because  it  did  not  spe- 
cify the  post-office  in  which  they 
were  to  be  deposited;  (3)  because 
it  did  not  require  them  to  be 
mailed  on  or  before  the  day  of  the 
first  publication.  (McCool  agt. 
Boiler,  14  Hun,  73.) 

9.  Upon  an  application  to  examine  a 
party  under  sections  870,  &c.,  of 
the  Code  of  Civil  Procedure,  the 
affidavits  must  conform  to  the  re- 
quirements of  the  sections,  and  an 
order  made  on  argumentative  affi- 
davits will  not  be  sustained.   Upon 
an  application  by  the  defendant 
to  examine  the  plaintiff,  in  an  ac- 


660 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


tion  brought  by  the  latter  to  re- 
cover damages  for  an  injury  sus- 
tained in  consequence  of  a  defect- 
ive pavement,  the  affidavits  stated 
that  the  facts  and  circumstances 
connected  with  the  happening  of 
the  alleged  accident,  and  the  hour 
of  the  day  or  night  on  which  it  is 
stated  to  have  occurred,  and  the 
names  of  the  bystanders  or  wit- 
nesses, if  any  there  were,  and  the 
nature  and  extent  of  plaintiff's  in- 
juries, were  not  within  the  defend- 
ant's knowledge,  and  in  order  to 
enable  defendant  to  prepare  prop- 
erly for  the  defense  of  the  action, 
it  would  be  necessary  to  examine 
the  plaintiff  before  trial. 

Held,  that  this  statement  of  facts 
was  not  sufficient,  or  such  as  was 
required  by  the  statute;  that  it 
did  not  show  that  the  testimony 
was  material  and  necessary  for  the 
party  making  the  application,  for 
the  prosecution  or  defense  of  the 
action.  (Beach  agt.  Mayor,  14  Hun. 
79.J 

10.  This  action  was  brought  against 
one  B.  and  others  to  compel  a  con- 
tribution for  losses  alleged  to  have 
been  sustained  by  plaintiffs  on  a 
joint  Undertaking  between  him- 
self and  the  defendants.      After 
the  commencement  of  the  action 
B.  died,  and  plaintiff,  setting  forth 
B.'s  death,  that  he  was  a  resident 

•  of  California,  and  had  left  no 
property  within  this  state,  so  that 
no  personal  representative  could 
be  appointed  in  this  state,  applied 
for  leave  to  file  a  supplemental 
complaint,  and  asked  leave  to 
omit  his  name  therefrom. 

Held,  that  the  application  was 
rightly  granted.  (Angell  agt  Law- 
ton,  14  Hun,  70.) 

11.  Where  a  fund  for  the  payment 
of  dividends  had  been  deposited 
by  a  railroad  company  with  bank- 
ers, and  was  afterwards  withdrawn 
by  the  company  and  passed  into 
the  hands  of    a  receiver  of  the 
road: 

Held,  that  the  fund  was  to  be 
regarded  as  a  trust  fund,  and  the 


stockholder  had  a  lien  upon  it, 
and  such  lien  followed  the  funds 
in  the  hands  of  the  receiver,  and 
the  stockholder  might  apply  on 
petition  for  such  dividend,  and 
was  not  obliged  to  bring  an  action 
therefor.  (Matter  of  Le  Blanc,  14 
Hun,  8.) 

12.  Upon  an  appeal  from  an  order 
denying  a  motion  to  dismiss  the 
summons  and  complaint,  on  the 
ground  that  both  the  plaintiff  and 
defendant  were  non-residents,  and 
that  the  subject-matter  of  the  ac- 
tion was  not  situated,  nor  did  the 
pause  of  action  originate  in  this 
state : 

Held,,  that  the  question  as  to  the 
jurisdiction  of  the  court  could  not 
be  tried  on  a  motion.  (Johnson  agt. 
Adams  Tobacco  Co.,  14  Hun,  89.) 

13.  That  if  the  want  of  jurisdiction 
appeared  on  the  face  of  the  com- 
plaint, it  should  be  taken  advan- 
tage of  by  demurrer;  and  if  it  did 
not  so  appear  it  should  be  so  set 
up  in  the  answer.     (Id.) 

14.  A  person  arrested  on  a  warrant 
issued  on  an  indictment  found  in 
any  court  of  criminal  jurisdiction 
may  be  let  to  bail  under  section 
56  of  2  Revised  Statutes,  728,  by 
any  justice  of  the  supreme  court  of 
this  state,  provided  that  it  shall  ap- 
pear that  the  court  having  cogni- 
zance of  the  offense  and  jurisdic- 
tion to  try  the  same  is  not  sitting 
at  the  time  the  application  for  bail 
is  made.      (People  agt.  Clews,    14 
Hun,  90.) 

15.  A  petition  brought  under  chap- 
ter 838  of  1858  to  vacate  an  assess- 
ment in  New  York  city,  is  not  a 
special    proceeding,    within    the 
meaning  of  chapter  270  of  1854, 
relating  to  costs,  but  is  merely  a 
motion,  and  no  costs  can  be  al- 
lowed, except  costs  of  a  motion 
and  disbursements  properly  made 
(Matter  ofJett&r,  14  Hun,  93.) 

16.  The  allowance  of  costs  in  pro- 
ceedings of  this  character  is  con- 
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trary  to  the  established  and  now 
universal  practice  in  the  first  de- 
partment. (Id.) 

17.  This  action  was  brought,  to  have 
3,574  bonds  of  a  railway  company 
which  were  in  the  hands  of  the 
defendant,   decjared  invalid   and 
void,  and  to  have  them  delivered 
up  and  canceled.     The  defendant 
claimed  that  they  were  valid,  but 
offered  to  surrender  2,974  upon 
receiving  fifty  dollars  per  bond, 
which  he  claimed  to  have  paid 
for  them,  and  interest  from  the 
time  of  purchase.     The  court  de- 
cided that  plaintiff  was  entitled 
to  the  relief  demanded  in  the  com- 
plaint, and  granted  an  extra  al- 
lowance of  $2,000: 

Held,  That  there  was  sufficient 
evidence  as  to  the  value  of  the 
subject  of  the  action  to  authorize 
the  allowance,  and  that  the  order 
granting  it  should  be  affirmed. 
(Sickles  agt.  Ricliardson,  14  Hun, 
110.) 

18.  A  copy  of  the  summons  and  a 
verified    complaint    were    served 
upon  two  of  the  defendants  here- 
in, and  an  unverified  complaint 
on    the    third.      The    defendants 
served  an  unverified  joint  answer: 

Held,  that  as  their  interests  were 
several  this  could  not  be  done, 
and  that  the  two  defendants  upon 
whom  the  verified  complaints 
were  served  must  serve  verified 
answers.  (Wendt  agt.  Peyser,  14 
Hun,  114.) 

19.  A  judgment  was  entered  in  this 
action  upon  a  decision  of  the  gen- 
eral term,  allowing  the  plaintiff  to 
redeem  a  certain  contract  therein 
described,  upon  payment  of  the 
sum  of  $15,000,  within  sixty  days 
from  the  entry  of  such  judgment, 
with  interest  from  September  10, 
1874,   and  costs.      Subsequently, 
upon    plaintiff's    application,    an 
order  was  made  at  special  term 
staying  all  proceedings  on  the  part 
of  the  defendants  under  the  judg- 
ment until   the  hearing  and  de- 
cision by  the  court  of  appeals  of 


an  appeal  by  the  plaintiff,  and  ex- 
tending the  time  to  redeem  until 
sixty  days  after  such  decision  of 
the  court  of  appeals.  Upon  an 
appeal  from  this  order,  held,  that 
the  special  term  had  power  to 
make  it,  and  that  it  should  be 
affirmed.  (Gray  agt.  Green,  14 
Hun,  18.) 

20.  The  plaintiff  in  error  was  con- 
victed of  keeping  and  exposing 
for  sale  impure  and  unwholesome 
milk.  The  indictment  commenced 
in  the  usual  manner,  and  was  in 
all  respects  regular  to  the  first 
count,  which  was  preceded  by  the 
words,    "It  was  then  and  there 
presented  as  follows,  that  is  to  say, 
city  and  county  of  New  York,  ss. : 
The  jurors  of  the  people  of  the 
state  of  New  York,  in  and  for  the 
body  of  the  city  and  county  of 
New  York,  upon  their  oaths,  pre- 
sent."    Then    followed  the  first 
count  and  then  the  second,  which 
latter  count  was  not  directly  pre- 
ceded by  any  words  showing  it 
had  been  presented  by  the  grand 

,  jury.  Upon  a  writ  of  error  to  re- 
view the  conviction,  this  omission 
was  claimed  to  be  a  fatal  defect : 

Held,  that  as  the  indictment  had 
not  been  demurred  to,  nor  any 
motion  made  to  vacate  it,  and  as 
the  defect  was  not  pointed  out  un- 
til after  judgment,  and  as  the 
omission  was  in  no  degree  preju- 
dicial to  the  prisoner,  that  the 
objection  should  be  overruled. 
(Schrumpf  agt.  People,  14  Hun,  10.) 

21.  The  count  alleged  that  the  pris- 
oner  unlawfully  held,  kept,  and 
offered  for  sale,  the  impure  milk, 
"against  and  in  violation  of  the 
provisions  of  the  sanitary  code :  " 

Held,  that  it  was  not  yecessary 
to  set  out  the  particular  ordinance 
alleged  to  have  been  violated, 
especially  as  the  objection  was 
not  taken  until  after  judgment 
(Id.) 

22.  Under  section  558  of  the  Code  of 
Civil  Procedure,  relating  to  the  is- 
suing of  orders  of  arrest,  and  pro- 
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viding  that  "  at  any  time  after  the 
filing  or  service  of  the  complaint, 
the  order  of  arrest  must  be  vacated 
on  motion,  if  the  complaint  shows 
that  the  cause  is  not  one  of  those 
mentioned  in  sections  549  or  550 
of  this  act,"  it  is  not  necessary  to 
state  in  the  complaint  the  facts 
relied  upon  to  justify  the  arrest  ; 
it  is  sufficient  if  they  be  shown  by 
affidavits.  (Sloane  agt.  Livermore, 
14  Hun,  29.) 

23.  The  order  can  only  be  vacated 
under  such  section  when  it  affirm- 
atively appears'  by  the  complaint 
that  the  cause  of  action  is  such 
that  in  no  event  could  the  defend- 
ant be  arrested  under  the  said  sec- 
tions, 549  or  550.     (Id.) 

4 

24.  The  complaint  in  this  action  was 
to  recover  the  value  of  work,  la- 
bor and  services  rendered  to  the 
defendant  by  the  plaintiff.     Upon 
the  complaint,  summons  and  affi- 
davits showing  a  fraudulent  dis- 
position of  property  by  the  de- 
fendant, an  order  of  arrest  was 
granted : 

Held,  that  a  motion  made  under 
said  section  558,  to  vacate  the  said 
order  was  properly  denied.  (Id.) 

25.  Where  the   plaintiffs  were  in- 
induced  by  fraudulent    conceal- 
ment and  representations  on  the 
part  of  the  defendant  to  execute 
and  deliver  to  him  a  joint  release, 
and  afterwards  joined  in  an  action 
to  set  aside  such  release  and  pray- 
ed for  separate  judgments  in  their 
favor  for  the  balance  of  their  re- 
spective claims: 

Held,  that  the  complaint  was 
not  objectionable  as  improperly 
uniting  several  causes  of  action. 
That  the  fact  that  they  prayed  for 
separate  judgments  for  the  re- 
spective amounts  due  to  them,  did 
not  render  the  complaint  multi- 
farious. (Smith  agt.  Schulting,  14 
Hun,  52.) 

26.  Where  an  application  is  made  to 
compel  an  assignee,  for  the  bene- 
fit of  creditors,  to  render  an  ac- 


count, he  cannot  defeat  the  allega- 
tion by  alleging  that  the  assign- 
ment has  been  rendered  void  by 
his  own  failure  to  file  the  bond 
and  schedule  of  assets,  as  required 
by  the  statute.  (Matter  of  Farnum, 
14  Hun,  159.) 

27.  A  county  judge  has  power,  up- 
on the  accounting  of  the  assignee, 
to  admit  or  reject  a  claim  present- 
ed by  a  creditor,  and  to  determine 
who  are  and  who  are  not  entitled 
to  participate  in  the  distribution' 
of  the  estate.     (Id.) 

28.  The  fact  that  an  assignee  denies 
that  any  thing  is  due  to  one  who 
applies  to  have  him  compelled  to 
render  an  account,  furnishes  no 
reason     why    such     application 
should  be  denied.     (Id.) 

29.  Where  upon  the  examination  of 
a_  witness  in  proceedings  supple- 
mentary to  execution,  the  testi- 
mony actually    given    has    been 
erroneously  taken  down,  the  wit- 
ness has  a  right  to  have  the  min- 
utes changed  so  as  to  conform  to 
the  testimony  actually  given  by 
him,  and  the  court  has  no  power 
to  compel  him  to  'subscribe  his 
name  to  a  statement  which  is  not 
strictly  true,  even  though  its  fals- 
ity be  shown  by  a  supplementary 
entry  in  the  minutes.    (Sherwood 
agt.  Dolen,  14  Hun,  191.) 

30.  An  attachment  cannot  be  issued 
against  a  national   bank    before 
final  judgment,  even  though  it  has 
property  within  this  state,  and  is 
located  and  carries  on  business  in 
another  state.     (Rhoner  agt.  First 
Nat.  Bank,  14  Hun,  126  ;  Palmer 
agt.  The  Same,  Uid.,  126.) 

31.  In  an  action  upon -contract  it  is 
not    necessary  to    authorize   the 
court  to  grant  an  order  of  arrest, 
on  account  of  fraud  in  the  con- 
tracting thereof,  that  the  facts  up- 
on which  such  order  is  granted 
should  be  stated  in  the  complaint. 
(Taylor  agt.  Faas,  14  Hun,  166.) 


NEW  YORK  PRACTICE  REPORTS. 


668 


Digest. 


32.  The  term  "party, "as  used  in 
section  870  of  the  Code  of  Civil 
Procedure,  relating  to  the  exam- 
ination of  parties  to  an  action  be- 
fore trial,   does,  not  include  the 
agents,  directors  or  officers  of  a  par- 
ty, and  in  an  action  by  or  against 
a  corporation,  its  agents,  directors 
or  officers    cannot   be   examined 
thereunder.     (People  agt.  Mutual 
Gas  Light  Co.,  14  Hun,  157.) 

33.  Under  subdivision  5,  of  section 
366  of  the  old  Code,  authorizing 
the  county  court  to  allow  either 
party  to  amend  his  pleadings  upon 
such  terms  as  shall  be  just,  in 
cases  where  a  new  trial  may  be 
had  in  that  court,  the  court  cannot 
allow  an  answer,  interposed  in  the 
justices'  court,  consisting  of  a  gen- 
eral denial,  to  be  amended  by  in- 
serting therein  new  and  affirma- 
tive defenses,  such  as  payment, 
set-off  or  counter-claim. 

Semble,  that  no  amendments 
should  be  allowed  which  will  en- 
tirely change  the  issues  in  the 
court  below,  but  only  such  as  will 
enable  the  parties  fully  and  fairly 
to  try  such  issues.  (Reno  agt.  Mills- 
paugh,  14  Hun,  228.) 

34.  The  defendant  having  had  cer- 
tain wool  stolen  from  him,  and 
suspecting  the  plaintiff  and  anoth- 
er of  being  the  thieves,  applied  to 
a  magistrate  for  a  search  warrant, 
his  affidavit  stating  that  the  wool 
had  been  stolen,  "  and  that  he  has 
good  reason  to  suspect  the  said 
wool  was  so  feloniously  stolen  and 
carried  away  by  Parley  Johnson 
and  Richard  P.  Johnson;  "  a  war- 
rant was  issued  directing  a  search 
of   "the  barn,  houses  or  store  of 
Parley  Johnson  and   Richard  P. 
Johnson,  of  Oaksville."  Under  this 
warrant  the  plaintiff's  house,wood- 
shed,   store    and    grist-mill  were 
searched,     without    finding    the 
property.    An  action  was  brought 
by  the  plaintiff,  to  recover  dam- 
ages for  an  unauthorized  search, 
against    the    defendant    on    the 
ground  that  he  had  directed  and 
controlled  the  search: 


Held,  that  the  warrant  was  void 
on  its  face  as  being  too  uncertain 
and  indefinite.  That  the  affidavit 
of  defendant  was  not  sufficient  to 
give  the  justice  jurisdiction  to  is- 
sue a  warrant.  (Johnson  agt.  Corn- 
stock,  14  Hun,  237.) 

35.  In  a  notice  of   appeal  to  the 
county  court  one  ground  specified 
was,  that   "the  justice  rejected 
proper  evidence  offered  by  the  ap- 
pellant :  " 

Held,  that  this  was  sufficiently 
specific  to  authorize  an  examina- 
tion of  the  question  as  to  the  re- 
jection of  evidence  offered  by  the 
defendant  to  show  that  upon  a 
sale  of  the  property  (an  action  for 
the  conversion  of  which  had  been 
brought  in  a  justice's  court),  the 
property  was  bid  in  by  or  for  the 
benefit  of  the  plaintiff  for  seven 
dollars  and  eighty-seven  cents. 
( Vedder  agt.  Van  Buren,  14  Hun, 
251.) 

36.  Where  the  plaintiff  at  the  time 
of  commencing  an  action  is  an 
infant  but  arrives  at  full  age  be- 
fore the  trial  thereof,  the  omission 
to  procure  the  appointment  of  a 
guardian  ad  litem  for  him  is  a 
mere  irregularity,  which  the  de- 
fendant waives  by  pleading  to  the 
merits.     (Smart  agt.    Haring,   14 
Hun,  276.) 

37.  Plaintiff,  by  different  attorneys, 
commenced  two  actions  to  fore- 
close the  same  mortgage.     While 
both  actions  were  pending,  upon 
plaintiff's  application,  and  against 
defendant's   objection,    an    order 
was  made  discontinuing  the  sec- 
ond action  on  payment  of  costs. 
Subsequently  plaintiff,  on  an  ex 
parte  application,  procured  an  or- 
der vacating  the  former  one,  re- 
viving the  second  action,  and  dis- 
continuing the  first.     Thereafter 
the  defendant  moved  to  vacate  the 
secoad  order: 

Held,  that  the  application  should 
be  granted.  1.  Because  it  was 
irregular  to  grant  the  order  with- 
out notice  to  defendant  who  had 
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appeared.  2.  Because  after  an 
action  has  been  discontinued  by 
a  party,  it  should  not  be  again  re- 
stored unless  the  order  was  ob- 
tained by  fraud.  (Smith  agt. 
Green,  14  Hun,  529.) 

38.  The  word  "  property,"  as  used 
in  subdivision  2  of  section  459  of 
the  Code  of  Civil  Procedure,  which 
authorizes  the  granting  of  orders 
of  arrest  in  actions  "  to  recover 
damages    *    *    *    for  an  injury 
to  property,  including  the  wrong- 
ful taking,  detention  or  conversion 
of  personal  property,"  includes  an 
injury  to  real  as  well  as  personal 
property,  and  an  order  of  arrest 
may  be  granted  in  an  action  of 
trespass  brought  under  section  4 
of  2  Revised  Statutes,  888,  to  re- 
cover damages  for  a  forcible  eject- 
ment.    ( Welch  agt.  Winterburn,  14 
Hun,  518.) 

39.  Where  the  cause  of  action  set 
forth  in  the  complaint  and  the 
ground  of  arrest  are  the  same,  the 
controversy  should  be  left  to  an 
investigation  at  a  regular  trial,  and 
should  not  be  decided  upon  con- 
flicting affidavits  on  a  motion  to 
vacate  the  order  of  arrest.  (Id.) 

40.  The  complaint  in    this   action 
alleged  that  the  plaintiff  herein 
was  theretofore   duly  personalty 
served  with  a  summons  to  appear 
before  a  justice  of  the  peace  having 
jurisdiction  thereof,  to  answer  in 
an  action  brought  against  him  by 
the  defendant,  Creswell;  that  he 
did  not  appear  before  the  justice, 
"well   knowing    that    said   Ann 
Creswell,  had  no  cause  of  action 
against  him,  and  to  appear  before 
said  justice  would   be    attended 
with  great  cost  and  expense;"  that 
the  said  Ann  appeared  and  put  in 
a  complaint,  charging  him  with 
having  converted  certain  articles 
of  personal  property  belonging  to 
her;  that  the  complaint  was  false 
and  was  known  to  be  so  by  the 
said  Ann ;  that  the  said  Ann  went 
on  the  stand  and  committed  per- 
jury in  swearing  to  the  facts  stated 


in  the  complaint;  that  judgment 
was  entered  against  him  therein, 
execution  issued  against  his  prop- 
erty, and  subsequently  against  his 
person;  that,  under  the  execu- 
tion, he  was  confined  in  jail  until 
discharged  by  taking  the  affidavit 
required  by  the  statute ;  that  plain- 
tiff did  not  know  of  the  judgment 
until  it  was  too  late  to  appeal 
therefrom  ;  that  the  commence- 
ment of  the  said  action  and  all  the 
acts  of  the  defendant  were  had 
and  done  unlawfully,  wickedly, 
willfully  and  maliciously  by  said 
defendant  to  injure  the  plaintiff 
in  his  person  and  property: 

Held,  that,  as  the  judgment  ren- 
dered before  the  justice  was  in 
full  force  and  effect,  the  court 
could  not  question  but  that  it  was 
rendered  on  sufficient  evidence 
and  in  a  just  cause,  and  that  the 
complaint  did  not  therefore  state 
facts  sufficient  to  constitute  a 
cause  of  action.  (Sailesbury  agt. 
Creswell,  14  Hun,  460.) 

41.  In  this  action,  brought  to  recov- 
er the  amount  of  a  promissory 
note,  the  summons  and  complaint 
were  served  on  June  twenty-sec- 
ond. On  July  twelfth,  defendant's 
attorney  mailed,  at  Utica,  a  friv- 
olous demurrer  to  the  complaint, 
directed  to  plaintiff's  attorney  at 
Herkimer.  On  the  morning  of 
the  thirteenth,  plaintiffs  called  at 
the  post-office  at  Herkimer,  but 
did  not  find  the  demurrer,  and  en- 
tered judgment,  having  never  re- 
ceived any  notice  of  appearance 
from  defendant.  Thereafter,  and 
on  the  same  day,  other  judgments 
were  entered  against  defendant,  as 
it  was  alleged,  in  favor  of  his 
friends,  and  he  made  a  general  as- 
signment with  preferences,  plain- 
tiffs' debts  not  being  preferred. 
Some  $800  was  realized  upon  an 
execution  issued  under  the  judg- 
ments, but  not  sufficient  to  pay 
plaintiffs'  judgment,  unless  given 
priority  over  the  other  judgments 
of  the  thirteenth.  On  July  nine- 
teenth, the  demurrer  was  over- 
ruled as  frivolous. 
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Upon  a  motion  to  set  aside  the 
plaintiffs'  judgment,  lield,  that, 
as  the  circumstances  tended  to 
show  that  the  defendants'  attorney 
intended  to  prevent  plaintiff  from 
entering  judgment  until  other 
judgments  had  obtained  a  prefer- 
ence, it  was  incumbent  upon  the 
said  attorney  to  show  precisely 
when  the  demurrer  was  mailed, 
and  what  time  the  first  mail  for 
Herkimer  left  on  the  next  morn- 
ing; that  if  it  was  mailed  so  late 
at  night  as  to  miss  the  first  mail  of 
the  next  morning,  the  judgment 
was  regular.  That,  as  the  defend- 
ant failed  to  show  these  facts,  the 
motion  should  be  denied.  (Green 
agt.  Howard,  14  Hun,  434.) 

42.  When  a  party  is  entitled  to  have 
irregular    proceedings    set    aside 
considered.    (Id. ) 

43.  Where  an  action  in  equity  has 
been  referred,  and  the  referee  has 
made  a  report  in  which  he  has 
passed  upon  the  question  of  costs, 
in  accordance  with  which  report 
the  costs  have  been  taxed  and  a 
judgment    entered,    the    special 
term  has  no  power  to  strike  such 
costs  therefrom  upon  motion ;  the 
remedy  of  the  party  aggrieved  is 
by  an  appeal  from  the  judgment. 
(  Woodford  agt.  Bucklin,  14  Hun, 
444.) 

44.  In  actions  at  law  the  rule  is  dif- 
ferent, and  the  court  may,  in  such 
actions,  amend  the  judgment  by 
increasing     or      decreasing     the 
amount  of  costs  included  there- 
in, or  it  may  strike  them  out  al- 
together.    (Id.) 

45.  On  May  14,  1877,  the  defendant 
appeared  before  a  referee,   duly 
appointed  in  supplementary  pro- 
ceedings instituted  in  this  action, 
and,  after  having  been  partially 
examined,  refused  to  answer  cer- 
tain questions  put  to  her  by  the 
plaintiff;    the    proceedings    were 
then  adjourned  until  May  twenty- 
first,  on  which  day  plaintiff  ap- 
peared,  but  defendant    did  not. 


On  November  7,  1877,  on  plain- 
tiff's application,  an  order  was 
made,  on  the  return  of  an  order 
to  show  cause  why  the '  defendant 
should  not  be  committed  for  a 
contempt  in  refusing  to  answer 
the  questions,  requiring  the  de- 
fendant to  appear  before  the  ref- 
eree and  be  examined,  and  con- 
tinuing the  injunction  already 
granted. 

Upon  an  appeal  from  this  order, 
held,  that  the  delay  of  the  plaintiff 
to  institute  the  proceedings  to 
pnnish  the  defendant  for  a  con- 
tempt did  not  constitute  an  aban- 
donment of  the  supplementary 
proceedings,  and  that  the  order 
.was  proper  and  should  be  affirmed. 
(Stanley  agt.  Lovett,  14  Hun,  412.) 

46.  Upon  a  motion  to  set  aside  a 
verdict  for    irregularity  on    the 
part  of  the  jurors,    it  appeared 
that  after  the  adjournment  for  the 
day,  the  jury  having  been  charged, 
occupied     the    court-room,    and 
found  there  the  minutes  kept  by 
the  justice  holding  the  court ;  some 
of  the  jurors  read  portions  of  the 
minutes  and  commented  thereon, 
and  others  attempted  to  do  so,  but 
were  unable  to  make  them  out. 
The  minutes  did  not  contain  all 
the  testimony,  nor  were  they  used 
by  consent  of  counsel: 

Held,  that  the  verdict  subse- 
quently arrived  at  was  properly 
set  aside  for  this  irregularity. 
(Mitchell  agt.  Carter,  14  Hun,  448.) 

47.  Where  in  an  action  commenced 
in  a  justice's  court,  in  which  a 
counter-claim  has  been  interposed, 
the  defendant  moves  that  the  ac- 
tion be  discontinued  on  the  ground 
that  the  amount  in  dispute  exceeds 
that  over  which  the  justice  has 
jurisdiction,   and  such  action  is 
accordingly  dismissed,  and  a  new 
one  brought  in  the  supreme  court, 
the  defendant   is  estopped  from 
claiming  in  the  latter  action  that 
the  justice  had  jurisdiction  in  the 
former  one  and  that  he  is  there- 
fore entitled  to  costs.     (Bradner 
agt  Howard,  14  Hun,  420.) 
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48.  This  action  was  brought  upon  a 
bond  and  mortgage  executed  by 
Caroline  Smith  and  William  R. 
Smith,   her  husband,  upon  land 
belonging  to  the  wife,  to  one  Cool- 
idge,   and    by  him    assigned    to 
plaintiff's  testatrix.    Judgment  for 
any  deficiency  that   might  arise 
was  asked  against  W.  R.  Smith. 
Coolidge  was  dead.     Smith  was 
offered  as  a  witness  to  prove  usury 
in  the  loan  to  Coolidge : 

Held,  that  his  testimony  was 
inadmissible  under  section  829  of 
the  Code  of  Civil  Procedure. 
(Whiteliead  agt.  Smith,  14  Hun, 
531.) 

49.  The  defendant  Horwitz  having 
been  arrested  in  an  action  brought 
to  recover  possession  of  personal 
property,    an    undertaking    was 
given,  conditioned  that  he  should 
be  at  all  times  answerable  to  pro- 
cess, "  and  for  the  payment  to  the 
plaintiff  of  such  sum  as  may,  for 
any  cause,  be  recovered  against 
the  defendant."    Upon  plaintiff's 
objection   that    the    undertaking 
was  not  such  as  was  required  by 
section  211  of  the  Code,  a  new 
undertaking  was  given,  condition- 
ed for  a  return  of  the  property  as 
required  by  the  Code.     Plaintiff, 
having    recovered    a    judgment, 
brought  this  action  against  the 
sureties  to  the  first  undertaking : 

Held,  that  as  it  was  not  in  the 
form  required  by  the  statutes,  it 
was  void,  and  could  not  be  en- 
forced. 

Semble,  that  the  second  under- 
taking was  valid;  and  that,  as  it 
recited  that  Horwitz  had  been  ar- 
rested, the  sureties  were  estopped 
from  denying  that  he  was  under 
arrest  and  that  the  bond  was  given 
to  release  him  therefrom.  (Cook 
agt.  Horwitz,  14  Hun,  542.) 

50.  Where,  in  supplementary  pro- 
ceedings, instituted  by  a  judgment 
creditor,  an  injunction  is  served 
upon  the   debtor,   and  a  person 
holding    property    belonging    to 
him,   and  such    proceedings  are 
subsequently    abandoned    before 


the  appointment  of  a  receiver 
therein,  the  lien  acquired  by  the 
judgment  creditor  upon  such  prop- 
erty is  lost,  and  is  not  revived  or 
continued  by  the  commencement 
of  an  action,  in  the  nature  of  a 
creditor's  bill  against  the  debtor, 
the  person  who  held  the  property, 
and  one  to  whom  it  was  subse- 
quently transferred.  (Ballou  agt. 
Boland,  14  Hun,  355.) 

51.  Where  in  an  action  to  recover 
the  possession  of  personal  prop- 
erty in  which  the  property  has 
been  taken  from  the  defendant 
and   delivered    to    the    plaintiff, 
judgment    is    finally   entered    in 
favor  of  the  defendant,  and  a  re- 
turn of  the  property  to  him  di- 
rected, no  damages  for  the  taking 
and  withholding  of  the  property 
so  seized  can  be  recovered  by  him 
in    such  action,   unless  a  claim 
therefor  has  been  set  up  in  his 
answer.    ( Wldtcomb  agt.  Hoffman, 
14  Hun,  335.) 

52.  Where  an  appeal  has  been  tak- 
en from  a  judgment  of  a  justice's 
court  involving  questions  of  law 
only,  and  the  case  has  been  regu- 
larly noticed   for  argument  and 
placed  upon  the  calendar  of  the 
county  court,  the  case  will  remain 
upon  the  calendar  at  subsequent 
terms  without  any  further  notice 
by  either  party;  but  it  cannot  be 
brought  on  for  argument  at  any 
subsequent  term,  except  by  mo- 
tion, of  which  at  least  eight  days' 
notice  must  be  given.     (MattJiews 
agt.  Arnold,  14  Hun,  376.) 

53.  Under  sections  682  and  683  of 
the  Code  of  Civil  Procedure,  re- 
lating to  attachments  of  property, 
one  who  has  acquired  a  lien  upon 
property  subsequent  to  its  attach- 
ment in  an  action    brought    by 
another  creditor,  to  which  action 
he  is  not  a  party,  can  only  move 
to  vacate  such  attachment  upon 
affidavits  made  on  behalf  of  said 
lienor  as  in  no  other  way  can  the 
existence  of  his  lien  be  shown. 
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(Steuben  County  Bank&gt,.  Alberger, 
14  Hun,  879.) 

54.  Such  application  falls  under  the 
second  class  of  cases  specified  in 
section  683,  and  may  be  opposed 
by  new  proof,  by  affidavit,  on  the 
part  of  the   plaintiff,  tending  to 
sustain  any  ground  for  the  attach- 
ment recited  in  the  warrant.    (Id.) 

55.  Where  a  motion  to  set  aside  an 
attachment,  issued  upon  an  affida- 
vit only,  is  made  upon  the  affida- 
vit upon  which  it  was  granted, 
and  also  upon  the  complaint,  the 
plaintiff  is  entitled,  upon  the  hear- 
ing, to  read  additional  affidavits 
in    support    of    the    attachment. 
(Ices  agt.  Holden,  14  Han,  402.) 

56.  The  right  of  the  general  guard- 
ian of    an    infant    to  bring  an 
action  to  recover  money  belong- 
ing to  his  ward,  is  not  an  exclu- 
sive one,  and  the  infant  himself 
may,  by  a  guardian  adlitem,  duly 
appointed,  bring  an  action  to  re- 
cover the  same.      (Segelken  agt. 
Meyers,  14  Hun,  593.) 

57.  The  general  guardian  may,  in 
such  case,  be  appointed  guardian 
ad  litem.    (Id.) 

58.  Where  a  judgment  of  foreclos- 
ure directs  lands,  situate  in  the 
county  of  Kings,  to  be  sold  by  a 
referee,  instead  of  by  the  sheriff 
.(as  required  by    chapter  439   of 
1876),  such  direction  is  a  mere  ir- 
regularity, and    a    sale    by  the 
referee  is  valid,  and  passes  a  good 
title  to  the  purchaser.     (Dickinson 
agt.  Dickey,  14  Hun,  617.) 

59.  An  offer  to  allow  the  plaintiff  to 
take    judgment    for  an    amount 
therein  specified,    signed   by  the 
defendant's  attorney,  but  to  which 
the  affidavit  required  by  section 
744  of  the  Code  of  Civil  Proced- 
ure is  not  annexed,  is  a  nullity, 
and  the  plaintiff  is  not  required 
either  to  accept  or  reject  it.     He 
may  proceed  with  the  action,  and 
pay  no  attention  thereto ;  nor  does 


he  waive  any  right  by  retaining 
the  same  without  objection. 
(McFarren  agt.  St.  John,  14  Hun, 
387.) 

60.  Where  an  indictment  has  been 
found  in  a  court  of  oyer  and  ter- 
miner,  an  order  may  be  made  in 
that  court  sending  the  case  to  the 
court  of  sessions  for  trial,  without 
giving  any  notice  to  the  accused. 
(Myers  agt.  People^  14  Hun,  416.) 

61.  The  court  of  sessions  has  since 
the  passage  of  chapter  212  of  the 
Laws  of  1865,  jurisdiction  to  try 
and  convict  a  person  indicted  for 
robbery  in  the  first  degree.      (Id.) 

62.  This  action  was  brought  in  a  jus- 
tice's   court  to  recover    upon  a 
claim  originally  held  by  one  Bo- 
gart  against  the  defendant,   and 
by  Bogart  transferred  to  the  firm 
of  L.  S.  Lawrence  &  Co.     This 
firm  was  composed  of  the  plain- 
tiffs and  L.  S.  Lawrence.      Upon 
the  trial,  defendant  moved  for  a 
nonsuit  on  the  ground  that  L.  S. 
Lawrence  should  have  been  named 
as  a  plaintiff : 

Held,  that  the  motion  was 
properly  denied;  that  the  objec- 
tion to  the  non-joinder  of  proper 
parties  plaintiff  should  have  been 
taken  by  answer;  and,  not  having 
been  so  taken,  was  waived.  (Frazier 
agt.  Gibson,  15  Hun,  37.) 

63.  Sections  144,  147  and  148  of  the 
Code  are,  by  subdivision  15  of  sec- 
tion 63,  made  applicable  to  jus- 
tices' courts.     (Id.) 

64.  After  an  order  had  been  made 
dissolving  an  insurance  company, 
and  appointing  a  receiver  thereof, 
an  order  was  made  directing  that 
a  firm  of  attorneys  be  allowed  to 
appear  for  certain  policyholders, 
and  that  notice  of  all  motions  and 
all  proceedings  in  court,  either  by 
the  attorney-general  or  by  the  re- 
ceiver, should  be  served  on  the 
firm,  with  liberty  to  it  to  appear 
on  said  motions  and  proceedings 
in  behalf  of  such  policy  holders: 
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Held,  that  the  policyholders  so 
represented  did  not  become  par- 
ties to  the  proceedings  in  such  a 
•  sense  as  to  authorize  them  to  ap- 
peal from  an  order  of  the  special 
term  made  therein.  (People  agt. 
North  America  Life  Ins.  Co.',  15 
Hun,  18.) 

65.  In  this  action,  brought  to  restrain 
the  defendant  from  entering  upon 
certain  lots,  and  cutting  and  re- 
moving timber  and   bark   there- 
from, a  temporary  injunction  was 
granted.     Subsequently,  and  be- 
fore trial,  defendant  died.     More 
than  two  years  after  his  death,  his 
heir  at  law  and  administratrix  ap- 
plied for  an  order  requiring  the 
plaintiff  to  substitute  them  as  de- 
fendants, and  continue  the  action 
by    supplemental    complaint,    or 
that  the  action  be  discontinued: 

Held,  that  an  order  to  that  effect 
was  properly  granted,  and  that 
the  same  should  be  affirmed.  (John- 
son agt.  Eiwood,  15  Hun,  14.) 

66.  April  10,  1877,  a  warrant  of  at- 
tachment,   summons     and    com- 
plaint against  Josiah  Strayer  were 
delivered  to  the  sheriff  for  service 
April  14th,  a  levy  was  made  under 
the    warrant.      On     April    Ibth, 
Strayer  died,    not    having  been 
served   with  the    summons.     On 
may  28th,  an   order  was  granted 
allowing    the    action  to  be  con- 
tinued by  the  service  of  a  sum- 
mons and  complaint  therein  on  the 
defendants,     his    administrators ; 
and,  on    June    18th,   they  were 
served  upon  them. 

Held,  that,  as  the  summons  was 
not  served  within  thirty  days  from 
its  issue,  the  warrant  of  attach- 
ment and  the  levy  thereunder 
were  void.  (Kelly  agt.  Country- 
man, 15  Hun,  97.) 

67.  The  complaint  alleged    that  the 
defendant  entered  upon  the  plain- 
tiff's  close,  tore  away  and  destroy- 
ed his  watering  trough,  diverted  a 
stream   of   water  running  there- 
from from  its  natural  channel,  and 
turned  it  upon  plaintiff 's  meadow. 


The  answer  alleged  that  there  was 
a  highway  running  through  plain- 
tiff 's  close  ;  that  defendant  enter- 
ed as  overseer  of  highways,  by 
direction  of  the  commissioner,  and 
repaired  the  highway  and  water- 
ing trough,  and  denied  that  he  di- 
verted the  stream  from  its  natural 
channel.  The  referee  found  that 
the  watering  trough  was  on  the 
side  of  a  highway,  and  that  de- 
fendant was  overseer,  but  also 
found  that  defendant  wrongfully 
diverted  the  stream  from  its 
natural  channel,  and  gave  judg- 
ment for  plaintiff  for  one  dollar. 

Held,  that  the  plaintiff  did  not 
recover  upon  a  cause  of  action  in 
which  a  claim  of  title  to  real 
property  came  in  question,  with- 
in section  304  of  the  Code,  and 
that  defendant  was  entitled  to 
costs.  (Learn  agt.  Currier,  15 
Hun,  184). 

68.  Where  an  action  is  brought  by 
the  people  to  dissolve  a  corpora- 
tion and  forfeit  its  rights,  privileges 
and  franchises,    one  to  whom  it 
has  leased  property  to  be  held  dur- 
ing the  term  of  its  corporate  ex- 
istence, has  no  right  to  apply  to  be 
made  a  party  defendant,   under 
section  452  of  the  Code  of  Civil 
Procedure,  in  order  to  contest  the 
forfeiture  of  its  franchises.     (Peo- 
ple agt.  Albany,  Vermont  and  Cana- 
da B.  R.  Co.,  15  Hun,  126.) 

69.  Semble,  that,  where  one  corpora- 
tion has  legally  assigned  some  of 
its    franchises  to  another,    such 
franchises  can  only  be  annulled  in 
an  action  against  the  corporation 
to  which  they  have  been  assigned. 
(Id.) 

70.  Where  the  payee  of  a  non-nego- 
tiable note  seeks  to  charge  one 
who  has  indorsed  the  same  prior 
to  its  delivery  to  him,  he  must  al- 
lege in  the   complaint   that   such 
person  indorsed  the  note  with  in- 
tent  to  become    liable    thereon, 
either    as    maker  or   guarantor. 
(Cawley    agt.     Costello,    15    Hun, 
303.) 
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71.  Quare,  whether  the  maker  and 
guarantor  could  be  joined  as  de- 
fendants in  the  same  action,  under 
section  120  of  the  Code  of  Civil 
Procedure.     (Id.) 

72.  Where,  tinder  section  65  of  the 
Code  of  Civil  Procedure,    notice 
to    appoint    another    attorney  is 
served  upon  a  party,  whose  attor- 
ney has  died,  all  proceedings  are 
stayed  for  thirty  days,  and  a  mo- 
tion to  dismiss  an  appeal  for  a 
failure  to  appoint    an    attorney, 
made  within  that  time,  is  prema- 
ture.     (Hickox    agt.    Weaver,    15 
Hun,  375.) 

73.  Where  there  is  more  than  one 
party,  both  must  be  notified.  (Id.) 

74.  Semble,  that,  under  section  1302 
of  the  Code  of  Civil  Procedure, 
the  respondent  may  proceed  in 
the  same  manner  as  it  is  therein 
provided  that  the  appellant  may. 
{Id.) 

75.  An  appeal  from  a  decree  of  a 
county  judge,  made  upon  the  final 
accounting  of  an  assignee  for  the 
benefit  of  creditors,  is  subject  to 
the  rules  governing  appeals  from 
final  judgments  rendered  by  the 
county  court,  under  section  1340 
of  the   Code  of  Civil  Procedure, 
and  to  be  effectual  the  security 
required  by  section  1341  must  be 
given.      (Matter  of  Beckwith,    15 
Hun,  326.) 

76.  Under  the  .Code  of  Civil  Pro- 
cedure, no  appeal  lies  from  an  or- 
der sustaining  or  overruling  a  de- 
murrer.    (Miller  agt.  Sfoldou,   15 
Hun,  220.) 

77.  The  only  remedy  under    such 
Code  is  by  an  appeal  from  the 
judgment,  whether  final  or  inter- 
locutory,  entered    upon  the  de- 
cision of  the  demurrer,    and  no 
appeal  lies  until  such  judgment 
is  entered.     (Id.) 

78.  In  this  action  submitted  upon 
agreed  facts,- under  section  1279 


of  the  Code  of  Civil  Procedure, 
the  city  of  Buffalo  asked  the  court 
to  determine  which  of  the  two  de- 
fendants was  entitled  to  the  office 
of  health  physician  of  the  city, 
in  order  that  it  might  pay  to  him 
his  salary. 

Held,  that  the  right  to  the  salary 
depended  upon  the  right  to  the 
office,  and  that  the  right  to  a  pub- 
lic office  could  only  be  tried  in  an 
action  in  the  name  of  the  people. 
(City  of  Buffalo  agt.  Mackay,  15 
Han,  204). 

79.  A  justice  of  the  peace,  by  fail- 
ing to  appear  within  one    hour 
after  the  time  to  which  the  case 
has  been  adjourned,  loses  juris- 
diction of    the  action,    and    the 
same     is    thereby     discontinued, 
(Flint  agt.  Oault,  15  Hun,  213.) 

80.  Under  section  1281  of  the  Code 
of  Civil  Procedure,  as  under  sec- 
tion 372  of  the  old  Code,  a  contro- 
versy submitted  upon  agreed  facts, 
is  to  be  tried  at  the  general  term, 
and  it  is  irregular  to  have  it  heard 
in  the  first  instance  at  special  term. 
( Waring  agt.  O'Neill,  15  Hun,  105.) 

81.  A  special  verdict  must  contain 
all  the  facts  necessary  to  sustain 
the  judgment.    (Casey  agt.  Dwyer, 
15  Hun,  153.) 

82.  One  who  has  sought  and  enjoyed 
an  extension  of  time  within  which 
to  comply  with  a  peremptory  man- 
damus, cannot  thereafter  appeal 
from  the  order  directing  that  the 
mandamus  issue.     (People  ex  rel. 
Garbutt  agt.  Rochester  and  State 
Line  R.  R  Co.,  15  Hun,  188.) 

83.  The  plaintiffs  alleged  that,  by  a 
resolution  of  their  board,  the  coun- 
ty treasurer  was  authorized  to  bor- 
row $20,800.44;   that,   pretending 
to  act  thereunder,  he  issued  seven- 
ty-three notes  in  the  name  of  the 
county,    amounting  to   $138,631, 
that  of  these  notes  only  $20,800.44 
were  valid;  that  each  of  the  de- 
fendants held  some  of  the  notes; 
that  several  had  commenced  sepa- 
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rate  actions,  and  the  others  intend- 
ed to  do  so;  that  the  valid  were 
indistinguishable  from  the  invalid 
notes;  that  they  were  willing  to 
pay  the  $20,800.44,  and  prayed 
that  the  defendants  might  be  re- 
strained from  prosecuting  separate 
actions,  and  for  an  interpleader 
between  them  and  a  surrender  of 
the  invalid  notes : 

Held,  that  the  action  could  not 
be  sustained  as  a  bill  of  interplead- 
er, because  the  plaintiffs  denied 
that  they  owed  the  defendants 
what  they  severally  claimed,  and 
because  the  defendants  did  not 
claim  the  same  debts,  but  distinct 
and  several  debts.  (Supervisors  of 
Saratoga  agt.  Deyo,  15  Hun,  526.) 

84.  That  it  could  not  be  sustained  as 
a  bill  quia  timet,  because  the  causes 
of  action,  being  on  notes,  would 
be  barred  in  six  years,  and  plain- 
tiffs could  produce,  on  any  trial, 
any  evidence  on  which  they  now 
relied.    (Id.) 

85.  That  it  could  not  be  sustained 
as  a  bill  to  prevent  a  multiplicity 
of  suits,  because  the  defendants 
did  not  all  'stand  in  the  same  posi- 
tion towards  the  plaintiff,  and  the 
success  or  defeat  of  one  would  not 
be  the  success  or  defeat  of  all.  (Id.) 

86.  On  plaintiff's  application,  it  was 
ordered  that  he  ' '  have  leave  to  dis- 
continue the  action"  upon  pay- 
ment of  costs,  and  that  upon  pay- 
ment thereof  he  might  enter  an 
order  discontinuing  the  action : 

Held,  that  the  plaintiff  might  at 
his  election  refuse  to  accept  the 
terms  imposed  by  the  order  and 
continue  the  action.  (Society  of 
N.  T.  Hospital  agt.  Coe,  15  Hun, 
440.) 

87.  Quwre,  as  to  the  right  of  the  de- 
fendant to  move  for  an  additional 
allowance  of  costs,  after  the  entry 
of  an  order  which  provided  "  that 
the  plaintiff  have  leave  to  discon- 
tinue the  above- entitled  action  up- 
on payment  of    the  defendant's 
costs  up  to  the  present  time,  with 


costs  of  this  motion,  said  costs  to 
be  adjusted  by  the  clerk  of  this 
court."  (Id.) 

88.  In  order  to  authorize  an  order 
for  the  examination  o£  the  defend- 
ant, at  the  instance  of  the  plain- 
tiff, under  section  870  of  the  Code 
of  Civil  Procedure,  an  affidavit 
must  be  presented  showing  the  na- 
ture of  the  action,  the  substance 
of  the  cause  of  action,  and  of  the 
judgment  demanded,  and  after  an- 
swer the  nature  of  the  defense, 
and  also  the  facts  showing  that 
the  testimony  is  material  and  neces- 
sary for  the  party  making  the  ex- 
amination.    (Gh-eer  agt.  Allen,  15 
Hun,  432.) 

89.  An  affidavit  stating  that  the  ac- 
tion "is  brought  upon  a  contract, 
and  that  the  judgment  demanded 
is  for  the  sum  of  six  hundred  and 
ninety  dollars  with  interest;  that 
the  answer  of  the  defendant  is  a 
general  denial,"  and  that  "the ex- 
amination of  the  defendant  is  ne- 
cessary," and  also  staling  the  mat- 
ters as  to  which  the  examination 
is  desired,  is  not  sufficient.    (Id.) 

90.  Where   the    facts  and   circum- 
stances stated  are  not  sufficient  to 
satisfy  the  judge,  he  is  not  bound 
to  grant  the  order,  but  should  re- 
fuse the  same.     (Id.) 

91.  Semble,  that,  where  a  judgment 
in  an  action  to  foreclose  a  mort- 
gage provides  "that  if  the  pro- 
ceeds of  sale  be  insufficient  to  pay 
the  amount  so  reported  to  be  due 
to  the  plaintiff,  the  said  referee 
specify  the  amount  of  such  defi- 
ciency in  his  report  of  sale,  and 
that  the  defendant  pay  the  same 
to  the  plaintiff,"  it  is  unnecessary 
to  apply  to  the  court  for  an  order 
confirming  the  report  of  the  ref- 
eree,   before     issuing     execution 
against    the     defendant    for    the 
amount  of  the  deficiency,  nor  is 
it  necessaiy  to  enter  any  further 
judgment  upon  the  filing  of  the 
said  report.     (Moore  agt.  Shaw,  15 
Hun,  428.) 


NEW  YORK  PRACTICE  REPORTS. 


071 


Digest. 


92.  Semble,  that  it  may  be  necessary 
to  have  the  report  confirmed,  in 
order  to  perfect  the  title,  as  be- 
tween   the    mortgagor  and    pur- 
chaser.    (Id.) 

93.  The  complaint  in  this  action  al- 
leged the  sale  of  goods  by  the 
plaintiffs  to  the  defendant;  that 
the  sale  of  a  portion  of  them  was 
procured  by  his  fraudulent  repre- 
sentations, and  that  since  the  con- 
tracting of  the  deb*s  the  defend- 
ant had  disposed  of  his  property 
with  intent  to  defraud  his  credit- 
ors.    Upon  the  complaint  and  af- 
fidavits,  an  order  of  arrest  was 
granted,  on  the  ground  that  de- 
fendant had  disposed  of  his  prop- 
erty with  intent  to  defraud  his 
creditors : 

Held,  that  although,  if  the  order 
had  been  granted  on  account  of 
the  fraudulent  representations,  it 
could  not  be  sustained,  as  the 
plaintiffs  sought  to  recover  for 
the  sale  of  other  goods  not  pro- 
cured by  them ;  yet  as  it  was  grant- 
ed for  a  cause  applicable  to  the 
whole  claim,  it  was  proper,  and 
should  be  affirmed.  (Bassett  agt. 
Pitts,  15  Hun,  461) 

94.  Section  321  of  the  Code,  render- 
ing one  taking  an  assignment  of  a 
cause  of  action,  after  the  com- 
mencement of  an  action  thereon, 
liable  for  the  costs,  was  not  re- 
pealed by  section  15  of  the  Code 
of  Civil  Procedure.    (Morrison  agt. 
Lester,  15  Hun,  538.) 

95.  A  bailable  attachment,  returna- 
ble before  the  court,  should  be 
issued,  and  upon  the  return  there- 
of   the    court    should    determine 
whether  or  not  he  wrongfully  re- 
fuses to  pay  the  costs.     He  can- 
not be  compelled  to  do  more  than 
to  apply  such  property  as  he  has 
to  their  payment.     (Id.) 

96.  Payment  of  the  costs  by  such 
assignee  cannot  be  enforced  by  a 
capias  ad  satisfaciendum,    (Id.) 

97.  A  creditor  of  a  firm,  who  has 


recovered  a  judgment  against  one 
member  thereof,  upon  his  guaran- 
ty of  a  firm  debt,  and  issued  an 
execution  thereon,  which  has  been 
returned  unsatisfied,  cannot  main- 
tain an  action,  in  the  nature  of  a 
creditor's  bill,  to  reach  the  equita- 
ble assets  of  the  firm;  a  judgment 
must  first  be  recovered  against  the 
firm,  or  the  surviving  partner 
thereof,  and  an  execution  be  is- 
sued thereon  and  returned  unsatis- 
fied. (Lewishon  agt.  Drew,  15  Hun, 
467.) 

98.  After  a  trustee  had  been  dis- 
charged, his  bond  canceled,  and 
the  trust  funds  transferred  to  his 
successor,  a  petition  was  filed  by 
the  cestui  que  trust  to  set  aside  his 
discharge  and  compel  him  to  pay 
over  the  amount  of  certain  of  the 
securities  so  transferred,  on  the 
ground  that  they  were  improper 
investments,  and  had  subsequent- 
ly proved  to  be  worthless;  held, 
that  by  appearing  and  proceeding 
to  an  investigation  upon  the  mer- 
its, without  taking  the  objection 
that  an  action,  and  not  a  petition, 
was  the  proper  remedy  for  the 
cestui  que  trust,  the  objection  was 
waived,   and  could    not   be  first 
raised  upon  an  appeal.    . 

The  power  of  a  court  of  equity 
to  proceed  by  petition,  instead  of 
action,  considered.  (Matter  of 
Foster,  15  Hun,  387.) 

99.  The  marine  court  of  the  city  of 
New  York  is  a  court  of  record, 
and  a  justice  thereof  has  power 
to  issue  a  warrant  for  the  arrest 
and  commitment  of  a  party  in 
proceedings  under  the  act  of  1831 
(chap.    300)  to   abolish  imprison- 
ment for  debt.  (People  ex  rel.  Low- 
enbe^n  agt.  Donohue,  15  Hun,  418.) 

100.  The  supreme  court  may,  in  its 
discretion,  allow  a  writ  of  certio- 
rari,  even  in  cases  where  there  is 
a  remedy  by  appeal.     (Id.) 

101.  Where,  in  an  action  tried  by  a 
referee,  a  fact  is  material,  and  the 
referee  refuses  to  make  any  find- 
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ing  upon  the  subject,  and  the  court, 
on  motion,  refuses  to  send  the  case 
back  for  a  finding  as  to  such  ques- 
tion of  fact,  a  judgment  of  general 
term  affirming  the  judgment  en- 
tered upon  the  report  of  the  ref- 
eree, on  appeal  to  this  court,  will 
be  reversed  but  not  the  judgment 
entered  on  the  referee's  report ; 
the  order  will  be,  that  the  case  be 
sent  back  to  the  referee  to  pass 
upon  the  question  of  fact;  and, 
when  passed  upon,  the  case  can  be 
reheard  at  general  term.  (Potter 
agt.  Carpenter,  71  N.  T.,  74.) 

102.  When  an  appeal  to  this  court  has 
been  dismissed  for  failure  to  serve 
papers,    and    the    remittitur   has 
been  sent  down,  judgment  entered 
thereon  and  execution  issued,  a 
motion  will  not  be  entertained  to 
reinstate   the  appeal;   the  appel- 
lant should  move  in  the  supreme 
court    to  have  the    proceedings 
there  vacated,  and  .the  remittitur 
returned  here,  to  the  end  that  he 
may  then  make  his  motion  for 
relief.      (Jones   agt.  Anderson  71 
N.  T.,  599.) 

103.  A  refusal  of  a  referee  to  find  a 
fact  not  incontrovertibly  proved 
no  ground  of  exception,  if  party 
desires  findings,   must    apply  to 
court  for  order  requiring  supple- 
mental report.     (See  Putnam  agt. 
Furnam,  [Mem.]  71  JV.    Y.,  590.) 

104.  Where  in  case  tried  by  a  jury 
there  is  no  motion  for  a  nonsuit  or 
exception  to  charge  the  verdict  is 
final  as  to  facts.     (See  Mumby  agt. 
Jackson,  71  N.  Y.,  [Mem.]  599.) 

105.  Where  upon  the  trial  of  an  ac- 
tion, after  plaintiff  has  opened  his 
case  the  complaint  is  dismissed  on 
the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action,  and  plaintiff  without  ask- 
ing leave  to  amend,  excepts  to  the 
decision  and    appeals,   the  com- 
plaint will  be  treated  as  if  it  had 
been  demurred  to,  and  the  sole 
question  presented  on  appeal  is 
whether    it    sufficiently  states  a 


cause  of  action.     (STieridan  agt. 
Jackson,  72  N.  Y.,  170.) 

106.  The  authority  of  the  court  to 
permit  or  refuse  a  supplemental 
pleading  has  not  been'changed  or 
affected  .by  the   n.ew  Code   (sec. 
544).     The  party  must  apply  to 
court  for  leave,  which  must  be 
granted,  unless  the  motion  papers 
show  a  case  in  which  the  court 
may  exercise  a  discretion  in  grant- 
ing or  refusing    leave.      (Spears 
agt.  Mayor,  etc.,  72  N.  Y.,  442.) 

107.  The  decision  of  the  general  term 
reversing  proceedings  of  the  board 
of  fire  commissioners  of  the  city 
of  New  York,  was  appealed  from 
as  from    an  order,   and  was  so 
heard : 

Held,  that  the  appeal  was  from 
a  judgment,  and  should  have  been 
heard  as  such  in  its  regular  order 
on  the  calendar.  (People  ex  rel. 
Munday  agt.  Bd.  Fire  Comr's.,  72 
N.  Y.,  446.) 


PRINCIPAL  AND  SURETY. 

1.  A  creditor  is  under  an  equitable 
obligation  to  obtain  payment  from 
the    principal    debtor,    and    the 
surety  can,  by  a  proper  request, 
compel  the  creditor  to  proceed  to 
recover  the  debt,  and  his  neglect 
to  do  so  will  exonerate  the  surety, 
(Mutual  Life  Insurance   Co.   agt. 
Davies,  ante,  440.) 

2.  But  in  order  to  work  such  result 
the  request  to  prosecute  must  be 
full  and  explicit  and  accompanied 
by  no  conditions.     (Id.) 

3.  Thus  where    a    mortgagor    who 
had,  through  an   assumption  of 
the  mortgage  debt  by  others,  be- 
come, in  equity,  surety  as  to  them, 
called  upon  a  clerk  in  the  employ- 
ment of  the  mortgagee  (a  corpora- 
tion) and  requested  that  the  mort- 
gage should  be  foreclosed  if  taxes 
and  assessments  were  allowed  to  ac- 
cumulate and  should  be  in  arrear : 

Held,  that  this  did  not  amount 
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to  a  full  and  explicit  request  to 
foreclose  the  mortgage.    (Id.) 

4.  When  it  is  sought  to  charge  a 
corporation  with  notice  to,  or  with 
acts  or  omisSions  of,  its  agents,  it 
must  appear  that  the  notice  was 
communicated  to,  or  that  the  act 
or  omission  proceeded  from,  a  per- 
son in  the  employment  of  the  cor- 
poration charged  with  some  duty 
in  the  premises.     (Id.) 

5.  A  mere  forbearance  to  collect  a 
debt  will  not  discharge  a  surety. 
A  creditor  may  refrain  from  tak- 
ing proceedings,  or  abandon  those 
he  has  commenced,  provided  he 
discharges  no  lien  without  releas- 
ing a  surety.     (Id.) 


PRIVILEGED  COMMUNICA- 
TION. 

1.  Every  communication  made  to  an 
attorney  or  counselor  by  a  client, 
for  the  purpose  of  getting  advice 
as  to  the  law  applicable  to  the  facts 
so  stated,  is  privileged.  (Bacon 
agt.  Friable,  15  Hun,  26.) 


PROMISSORY  NOTE. 

1.  Where  the   plaintiff   receives  a 
note  from  the  payee  in  payment 
of  a  precedent  debt,  but  surrend- 
ers no  security  or  evidence  of  in- 
debtedness and    parts    with    no 
value,  he  is  not  a  bona  fide  holder 
for  value,   and   the  note  in  his 
hands  is  subject  to  all  defenses, 
legal  and  equitable,  which  existed 
against  it  in  the  hands  of    the 
original     payee.       (Turner    agt. 
Treadway,  ante,  28.) 

2.  The  spirit  and  purpose  of  all  the 
decisions  lead  to  the  establishment 
of    the  general  principle   that  a 
bona    fide   holder  of    negotiable 
paper  fraudulently  obtained  or  di- 
verted, is  one  who  receives  it  be- 
fore maturity  without  notice  and 
parts  with  value  for  it.      (Phenix 


Insurance  Company  agt.  Church, 
ante,  29.) 

3.  Receiving  a  diverted  note  upon 
surrendering  a  past  due  check  of 
the  party  from  whom  it  is  received 
is  not  a  parting  with  value  within 
the  rule,   because  the    check    is 
merely  evidence  of  a  debt  which 
still  remained   collectible.      The 
reason  stated.    (Id.) 

4.  Where  a  plaintiff  receives  from 
the  payee  or  holder  thereof  a  di- 
verted note  in  payment  of  a  prece- 
dent debt  and    in  consideration 
thereof  alters  his  position  by  sur- 
rendering   some  security  or  evi- 
dence of  indebtedness;  he  becomes 
a  bona  fide  holder  for  value  of  the 
note  received  so  as  to  shut  out  de- 
fenses thereto    which    otherwise 
might  have  been  made.     The  rea- 
sons stated.     So  held,  upon  a  re- 
argument  of  the  appeal  herein  and 
the  present  decision,  in  effect,  re- 
verses that  previously  rendered  in 
the  same  case,  reported,  ante,  page 
29.     (PlienvK  Insurance   Company 
agt.  Church,  ante,  493.) 


PROOF  OF  SERVICE. 

1.  Where  the  summons  and  other 
papers  were  placed  in  the  hands 
of  a  deputy  sheriff,  which  he 
served,  but  died  before  making 
proof  of  service;  on  affidavits 
showing  statements  made  by  the 
deputy  while  he  was  sick  as  to 
service,  and  the  times  and  places, 
the  sheriff  was  directed  to  make 
proof  of  service,  under  his  certifi- 
cate, in  accordance  with  such  affi- 
davits. (Barber  agt.  Goodell,  ante, 
364.) 


PROPERTY  CLERK. 

1.  The  property  clerk  of  the  New 
York  Municipal  Police  Depart- 
ment has  no  right  to  retain  prop- 
erty from  its  rightful  owner  after 
the  prosecution  which  gave  rise 
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to  his  possession  has  ceased ;  and 
in  case  of  replevin  proceedings  he 
must,  like  any  other  public  officer, 
obey  the  lawful  order  and  process 
of  the  court.  He  cannot  make  a 
conditional  compliance.  If,  how- 
ever, there  be  any  reason  why  the 
property,  for  public  purposes, 
should  remain  in  the  possession 
of  the  property  clerk,  his  course 
is  to  apply  to  the  court  to  control 
its  own  process.  (Lynch  agt. 
St.  John,  ante,  144.,^ 


PUBLIC  ADMINISTRATOR. 

1.  The  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York 
are  liable  for  all  moneys  received 
by  the  public  administrator    ac- 
cording to  law,  and  for  the  faith- 
ful execution  of  the  duties  of  his 
office.    But  for  acts  illegal  and 
done  outside  of  his  office  the  city 
is  not  liable.     (Douglass  agt.  The 
Mayor,  ante,  178.) 

2.  Thus  where  the  public  adminis- 
trator, who  has  in  certain  cases 
authority  to  take  charge  of    the 
goods,  chattels  and  personal  effects 
of  persons  dying  intestate,  took  in 
to  his  possession  money  and  prop- 
erty of  a  third  person  as  of  the 
effects  of  a  decedent  intestate : 

Held,  that  the  city  was  not  re- 
sponsible for  his  act.  (Id.) 

3.  Levin  agt.  Russell  (42  N.  T.,  254) 
applied. 

Also,  held,  that  the  record  of  a 
judgment  against  the  public  ad- 
ministrator, as  such,  is  not  evi- 
dence in  an  action  against  the 
city  of  New  York,  to  establish  a 
liability,  where  the  judgment  was 
recovered  for  acts  of  the  public 
administrator,  which  he  was  not 
by  law  authorized  to  perform. 
(Id.} 


READJUSTMENT  OF  COSTS. 

1.  A  party  complaining  of  any  pro- 
ceeding in  a  cause,  must  embody 


all  his  objections  in  one  motion ; 
the  court  will  not  permit  him  to 
make  separate  motions  for  each 
objection  he  may  have  to  make. 
(McLean  agt.  Hoyt^ante,  351.) 

2.  Where  costs  had  been  adjusted 
and  inserted  in  the  judgment  with- 

.  out  notice  of  adjustment,  on  mo- 
tion by  plaintiff  for  an  order  set- 
ting aside  the  adjustment  of  costs 
and  for  readjusting  the  same,  it  is 
not  only  competent  but  under  the 
practice,  as  settled,  the  plaintiff 
has  the  right  to  require,  as  part  of 
the  order,  a  provision  for  the 
amendment  of  the  judgment  and 
docket.  (Id.) 

3.  But  where,  upon  a  motion  for  re- 
adjustment, the  moving  party  neg- 
lects to  include  this  provision  in 
the  relief    sought,   a  subsequent 
motion,  for  such  purpose,  will  be 
denied.     (Id.) 


RECEIVER. 

1.  Although  section  298  of  the  Code 
confers  upon  a  county  judge,  at 
chambers,  the  power  to  appoint  a 
receiver  in    proceedings    supple- 
mentary to  execution,  yet  with  the 
appointment    his  authority  over 
him  ceases,  and  the  receiver  is 
thereafter  subject  to  the  control 
of  the  court  in  which  the  judg- 
ment was  obtained ;  or  if  the  judg- 
ment was  upon  a  transcript  from 
a  justice's  court,  filed  in  the  coun- 
ty clerk's  office,  the  receiver  is 
subject  to  the  control  and  direc- 
tion of  the  county  court.     (Pool 
agt.  Safford,  14  Hun,  369.) 

2.  A  receiver,  appointed  in  supple- 
mentary proceedings  under  sec- 
tion 292  of  the  Code,  is  vested 
with  the  real  estate  of  the  debtor 
by  virtue  of  his  appointment,  the 
filing  of  the  security  required,  du- 
ly approved,  and  the  entry  and 
recording  in  the  proper  clerk's  of- 
fice of  the  order  of  appointment, 
without    any    conveyance    being 
made   to   him  by  the  judgment 


NEW  YORK  PRACTICE  REPORTS. 


075 


Digest. 


debtor.    (Wing  agt.  Disse,  15  Hun, 
190.) 

3.  A  county  judge*  has   power  to 
accept  the  resignation  of  a  receiv- 
er in  supplementary  proceedings 
and  to  appoint  his  successor.  (Id.) 

4.  Qtuere,  as  to  the  power  of  a  re- 
ceiver of  an  insolvent  insurance 
company  to  submit  a  controversy 
upon  an  agreed  statement  of  facts, 
under  section  1279  of  the  Code  of 
Civil    Procedure.      (Wanng  agt. 
O'Neil,  15  Hun,  105.) 

5.  The  plaintiff  recovered  a  judg- 
ment against  the  defendant,  and 
upon  the  return  of  an  execution 
unsatisfied,  instituted  supplement- 
ary proceedings  thereon,  and  pro- 
cured an  order  requiring  one  La- 
throp,.  the  receiver  of  the  Central 
Railroad  Company  of  New  Jersey, 
to  appear  and  be  examined  as  to 
a  debt  owing  by  the  railroad  cor- 
poration to  the  defendant,  one  of 
the  employes : 

Held,  that,  although  the  money 
was  due  from  the  receiver  to  the 
defendant,  a  court  of  this  state 
would  not  make  an  order  requir- 
ing him  to  pay  it  over  to  the  plain- 
tiff. (Smith  agt.  McNamara,  15 
Hun,  447.) 

6.  Where  an  action  is  brought  by  a 
judgment  creditor,  on  behalf  of  all 
other  judgment  creditors  as  well 
as  himself,  to  set  aside  fraudulent 
conveyances  of  the  debtor's  real 
estate,  a  judgment  is  not  improper 
adjudging  the  appointment  of  a 
receiver  to  take  a  conveyance  of 
and  to  sell  the  real  estate.    (Sliand 
agt.  Hanley,  71  N.  T.,  320.) 

7.  Where,  in  such  action,  the  holder 
of  a  lien  or  claimant  of  other  inter- 
est in  the  property  is  made  a  party 
defendant,  and  the  validity  of  the 
lien  or  claim  is  made  a  question 
in  the  action,  and  is  disposed  of 
adversely   to    such    defendant,  a 
sale  and   conveyance  by  the  re- 
ceiver will  vest  in  his  grantee  a 


title  superror  to  such  lien  or  claim. 
(Id.) 

8.  Where  the  assets  of  an  insolvent 
life     insurance     company    have 
passed  into    the  hands  of   a  re- 
ceiver, appointed  in  proceedings 
under  the  general  insurance  law, 
the  holder  of  a  policy  which  ma- 
tured by  the  death  ot  the  insured 
prior  to  the  appointment  of  the 
receiver,   has   no  legal    right  to 
demand  an  adjustment  and  pay- 
ment of  his  claim  before  a  distri- 
bution of  the  assets  among  all  the 
creditors  entitled  to  share  therein. 
(In  re  People  agt.   Secur.  L.  Ins. 
Co.,  71  N.  T.,  222.) 

9.  If  the  court  has  the  power  to  di- 
rect the  payment  by  the  receiver 
of  an  insolvent  life  insurance  com- 
pany of   such  a  claim    without 
awaiting  the  presentation  and  liq- 
uidation of  all  outstanding  claims 
it  is  within  its  discretion,  and  the 
exercise  of  this  discretion  is  not 
reviewable  here.     (Id.) 

10.  It  seems,  that  the  court,  to  whom 
such  an  application  is  presented, 
should  require  a  very  clear  case, 
not    only    that    the    claim    is    a 
valid,    legal  demand  ;    but    that 
the  assets  ready  to  be  distributed, 
are  abundantly  sufficient  to  pay 
all  charges  upon  the  fund.     (Id.) 

11.  Where,  upon  application  tore- 
quire  the  receiver  of  an  insolvent 
life  insurance  company  to  adjust 
and  pay  losses  which    occurred 
prior    to    his    appointment,    the 
holders  of  unexpired  policies  come 
in  upon  their  own  motion,  as  con- 
testants, to  litigate  the  petitioner's 
claim  in  conjunction  with  the  re-* 
ceiver,  such  intervening  creditors 
are  not,   as  of  right,   entitled  to 
costs  upon  denial  of  the  motion 
or  upon  appeal,  either  out  of  the 
fund  or  against  the  adverse  party. 
(Id.) 

12.  It  seems,  that  the  receiver,  in  case 
he  succeeds,  is  entitled  to  costs. 
(Id.) 
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13.  Where  an  insurjfcce  company 
gave  its  check  upon  a  trust  com- 
pany, in  payment  of  a  loss,  the 
company  having  at  the  time  on 
deposit  a  sum  exceeding  the 
amount  of  the  check,  but,  prior  to 
its  presentation,  a  receiver  of  the 
company  was  appointed,who  with- 
drew all  the  funds  deposited,  held, 
that  the  check  not  having  been 
drawn  on  a  particular  fund,  did 
not  operate  as  an  equitable  as- 
signment pro  tanto  of  the  deposit ; 
and  that  the  claim  having  been 
only  liquidated,  not  paid,  when 
the  company  failed  and  went  into 
the  hands  of  the  receiver,  where- 
by the  rights  of  all  the  creditors 
became  fixed  by  statute,  the  payee 
of  the  check  was  not  entitled  to 
have  the  same  paid  by  the  receiver 
out  of  the  funds  in  preference  to 
the  claims  of  other  creditors. 
(Attorney-General  agt.  Cont'l  Life 
Ins.  Co.,  71  N.  Y.,  325.) 


RECORDING  ACTS. 

See  MORTGAGE. 

Bank  for  Savings  agt.    Frank, 
ante,  403. 

1.  Neglect  to  record  a  mortgage  giv- 
en upon  the  interest  of  a  vendor 
to  a  contract  of  sale  of  land  —  how 
affected  by  conveyance  to  vendee 
who  gives  back  a  mortgage.     (See 
Westbrook  agt.  Gleason,   14  Hun, 
244.) 

2.  The  provision  of  the  recording  act 
providing  that  a  deed,  although 
absolute  in  terms,  which,  by  any 
other    written    instrument,  shall 
appear  to  have  been  only  intended 

•  as  a  mortgage,  shall  be  considered 
as  such,  and  that  no  advantage 
should  be  derived  from  the  re- 
cording thereof,  unless  every  writ- 
ing "  explanatory  of  its  being 
designed  to  have  the  effect  only 
of  a  mortgage  or  conditional  deed, 
be  also  recorded  therewith  "  (1  JR. 
8.,  756,  sec.  3),  does  not  require  that 
every  conveyance  of  land  upon 
condition  shall  be  recorded  as  a 


mortgage,  or  that  any  condition 
annexed  to  a  grant  shall  make  it 
a  mortgage;  it  refers  only  to  those 
conditions  wjjwch  are  analogous  to 
those  of  a  mortgage — i.  e.,  by 
which  if  certain  acts  are  per- 
formed, the  deed  shall  not  operate, 
but  shall  become  void.  (Macaulay 
agt.  Porter  71  N.  Y.,  173.) 


REFEREE. 

1.  The   failure  of    a   referee  to  be 
sworn,  in  pursuance  of  the  pro- 
visions of  section  1016  of  the  Code 
of  Civil  Procedure,  is  a  mere  ir- 
regularity and  not  a  jurisdictional 
defect  and  may  be  waived  by  im- 
plication (Affirming,  S.  C. ,  55  How. , 
342).  (Nason  agt.  Luddington,  ante, 
172.) 

2.  A  referee  appointed  to  "sell  in  a 
foreclosure  action  is  entitled  to 
the      same  fees  and    percentage 
(commissions)  as  might  be  taxed 
for  the  same  services  had  they  been 
performed  by  the  sheriff,  not  ex- 
ceeding in  the  aggregate  fifty  dol- 
lars.    ( Walbridge  agt.  James,  ante, 
185.) 

3.  Where  there  were  three  sales  of 
the  mortgaged    premises,  all    of 
which  it  appears  were  regularly 
made,  the    last  one  only  having 
been    consummated    by  the    de- 
livery of  the  deed,  twenty -five  per 
cent  of  the  purchase-money  being 
paid  in  on  each  of  the  first  two 
sales,  both  of  which  fell  through ; 
on  the   third  sale,   the  premises 
were    struck  off    and    sold    for 
$5,700  cash,  and  the  title  passed; 
the  defendant  took  the  benefit  of 
the  purchase,  and  had  the  benefit 
of  the  moneys  paid  in  on  the  prior 
sales,  he  agreeing  to  pay  and  sat- 
isfy the    referee's  fees    and  ex- 
penses : 

Held,  that  the  referee  was  en- 
titled to  fifty  dollars  for  the  third 
and  consummated  sale,  inasmuch 
as  the  taxable  fees  and  percent- 
age, or  legal  commissions  on  the 
sale  alone  would  amount  to  the 
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full  sum  of  fifty  dollars.  He  is 
not  entitled  to  commissions  on  the 
first  two  sales.  He  can  have  com- 
comissions  only  on  such  moneys  as 
were  actually  or  constructively 
received  and  paid  over  under  the 
decree.  For  making  the  two  in- 
effectual sales,  the  referee  is  en- 
titled to  two  dollars  and  fifty 
cents  each,  i.  e. ,  for  receiving  and 
entering  the  decree  in  his  book, 
fifty  cents;  advertising  the  pro- 
perty for  sale,  two  dollars  ;  in  all 
fifty-five  dollars  (Per  BOCKES,  J.). 
(Id.) 

4.  Where  a  resale  is  had  on  the  fail- 
ure of  the  purchaser  to  complete 
his  purchase,  the  costs  of  the  re- 
sale are  properly  to  be  deducted 
from  the  deposit   (made  by  the 
purchaser).    Therefore  the  referee 
could    retain  his  fees  (including 
commissions),  from  that  deposit, in 
each  of  the  sales  not  completed, 
and  as  the  defendant  was,  by  the 
agreement,  to  pay  all  the  referee's 
fees,  &c.,  he  was  liable  for  these 
(Per  LEARNED,  J.).     (Id.) 

5.  There  was  but  one  sale  made  ;  the 
others  were  not  perfected,  and  the 
fees  should  be  fifty  dollars,  as  the 
extreme  limit  of  the  law  of  1876 
(Per  BOAKDMAN,  J.).     (Id.) 

6.  If  a  referee  refuse  to  proceed  in 
the  reference  he  may  be  removed 
and   another    appointed    in    his 
place.    (Ellsworth  agt.  Smith,  ante, 
237.) 

7.  It    seems,     that,    on     sufficient 
grounds,  the  court  would  require 
the  deposit  of  money  to  meet  the 
fees  of  the  referee  before  he  would 
be  required  to  proceed ;  but  such 
requirement  would  rest  on  some- 
thing unusual  and  peculiar  to  the 
particular  case.     (Id-) 

See  CONTEMPT. 

Fischer  agt.  Raab,  ante,  218. 
The  People  ex  rel.   Fischer,  agt. 
JReilly,  ante,  223. 

8.  Notice  by,  to  one  party  that  re- 


port was  ready —  if  within  the  six- 
ty days'  time  for  making  report, 
other  party  cannot  thereafter  elect 
to  end  reference,  though  the  report 
is  left  in  the  referee's  hands  (Code 
of  Procedure,  sec.  273).  See  Waters 
agt.  Shepherd,  14  Hun,  223.) 

9.  Referees  appointed  to  hear  an  ap- 
peal from  an  order,  made  by  com- 
missioners of  highways,   discon- 
tinuing a  highway,  cannot  pass 
upon  the  question  of  the  jurisdic- 
tion of  the  commissioners  to  make 
such  order,  but  are  confined  to  an 
examination  of  the  case  upon  the 
merits.     (People  ex  rel.  'Bailey  agt. 
Sherman,  15  Hun,  575.) 

10.  The  discontinuance  of  the  high- 
way was  objected  to  by  some  be- 
cause another  road,   which  was 
claimed  by  others  to  have  rendered 
the  highway  in  question  unneces- 
sary,  had   upon  it  a  steep  hill. 
Upon  the  hearing,  a  paper,  signed 
by  the  owner  of  the  land  upon 
which  the  hill  was,  consenting  to 
allow  the  road  to  run  through  his 
orchard,  if  the  road  in  question 
was  closed,  was  received  in  evi- 
dence. 

Semble,  that  it  was  competent, 
as  it  tended  to  show  that  the  ob- 
jection made,  on  account  of  the 
hill,  could  be  obviated.  (Id.) 

11.  The  decision  of  the  referees,  or 
that  of  any  two  of  them,  is  final 
and  is  not  subject  to  review  either 
by  certiorari  or  appeal. 

A  decision  made  by  two  referees, 
the  other  being  present,  is  valid. 
(Id.) 

12.  Referees  are  not  county  officers 
within  the  meaning  of  section  (5 
of  1  Revised  Statutes,  page  38>, 
and  can  in  no  event  be  personally 
charged  with  the  costs  of  a  certi- 
orari issued   to  them  to  review 
their  decision.     (Id. ) 

REFERENCE. 

1.  It  seems  that  an  order  of  reference 
may  be  had  in  an  action  by  an  at- 
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torney  for  professional  services. 
(Perry  agt.  Rollins,  ante,  243.) 

2.  Quaere.     Is  Martin  agt.  Windsor 
Hotel  Company  (10  Hun,  304)  to  be 
followed,  or  is  a  different  rule  to 
be  established?    (Id.) 

See  INSURANCE  (LIFE). 

Attorney- General    agt.    Atlantic 
Mutual  Life  Insurance   Com- 
».  pany,  ante,  391. 

3.  Where  there  is  conflicting  evi- 
dence upon  a  question  of  fact  in 
an  action  on  trial  before  a  referee, 
a  request  on  behalf  of  one  of  the 
parties  to  find  the  fact  as  claimed 
by  him  and  a  refusal  by  the  ref- 
eree, is  not  the  ground  of  an  ex- 
ception.    (Potter  agt.   Carpenter, 
71  N.   T.,  74.) 

4.  But,  where  the  fact  is  material, 
and  the  referee  refuses   to  make 
any  finding  upon  the  subject,  and 
the  court,  on  motion,  refuses  to 
send  the  case  back  for  a  finding 
as  to  such  question  of  fact,  a  judg- 
ment of    general   term  affirming 
the  judgment  entered  upon    the 
report  of   the  referee,   is   error. 
(Id.) 

5.  In  such  case,  on  appeal  to  this 
court,  the  judgment  of  the  gen- 
eral  term  will  be  reversed,  but 
not  the  judgment  entered  on  the 
referee's  report ;  the  order  will  be 
that  the  case  be  sent  back  to  the 
referee  to  pass  upon  the  question 
of  fact;  and,  when  passed  "upon, 
the  case  can  be  reheard  at  general 
term.    (Id.) 

6.  To  ascertain  damages  by  reason 
•of    injunction,   when    order  for, 

improper.     (See  Palmer  agt.  Foley, 
71  N.  T.,  106.) 

7.  Where  upon  trial  before  a  referee, 
his  decision  upon  objections  to 
evidence  is  reserved,  and  no  ex- 
ception to  the  mode  of  treatment  is 
taken  an  objection  to  it  cannot  be 
considered  upon  appeal.     (Holden 


agt.  IT.  York  and  Erie  Bank,  72 
N.  T.,  287.) 

8.  The  report  of  a  referee  assessing 
the  damages  in  consequence  of  an 
injunction,  when  duly  confirmed, 
is,  in  the  absence  of  fraud,  con- 
clusive upon  the  sureties  to  the 
undertaking  given  on  the  granting 
of  the  injunction,  although  they 
had  no  notice  of  the  proceedings. 
It  is,  however,  the  safer  and  fairer 
course  to  give  the  sureties  notice. 
(Jordan  agt.  Volkening,  72  N.  T., 
300.) 

RELEASE. 

1.  Evidence  that  a  release  of  a  cause 
of  action  was  obtained  by  false 
and  fraudulent  representations  is 
competent.      (Gould  agt.   Cayuga 
County  National  Bank,  ante,  505.) 

2.  Knowledge    by  an  officer  of  a 
bank    that    such    representations 
were  false  binds  the  bank,  though 
such  officer  represents  to  the  bank 
that  such  representations  are  true. 
(Id.) 

3.  Where  no  consideration  is  paid 
by  a  party  for  a  release  of  a  cause 
of  action,  it  is  no  defense  to  an 
action  to  set  aside  such  release 
that  the  party  bringing  the  action 
has  not  returned,  or  offered  to  re- 
turn, the  property  received  under 
the  settlement.     (Id.) 

4.  On  the  facts  stated:    Held,  that 
the  officers  of  the  bank  had  the 
means    of    ascertaining    whether 
plaintiff's    bonds    had    been    re- 
placed.    The    vault    was    under 
their  control,  and  it  was  the  pro- 
per place  to  deposit  the  bonds  if 
they  had  been  returned.     (Id.) 

5.  That  S.  having  told  the  president 
and  other  officers   that    he    had 
returned    the    bonds,   and    such 
statement  being  false,   does  not 
excuse  the  bank  from  liability  on 
a  claim  of  an  outside  party.     (Id.) 

6.  The  bank  cannot  escape  the  con- 
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sequences  of  a  false  representation 
made  to  a  person  dealing  with  it, 
and  who,  by  relying  on  it  is  in- 
jured, by  proving  that  its  officers, 
or  some  of  them,  were  told  the 
falsehood  by  some  other  agent  or 
officer  of  the  corporation.  (Id.) 

7.  The  party  has  the  right  to  rely 
upon  the  representation  as  being 
matter  within  the  personal  knowl- 
edge of  the  person  making  it,  un- 
less the  source  from  which  the 
information    was    obtained    was 
disclosed  to  him  before  he  enter- 
ed into  the  contract.     (Id.) 

• 

8.  Plaintiff  had  the  right  to  assume 
that  the  person  making  the  repre- 
sentation as  to  the  return  of  his 
bonds  had  personal  knowledge  of 
the  fact ;  and  especially  had  he 
the  right  to  assume  they  were  not 
making  it  upon  the  faith  alone  of 
the  cashier,  S.     It  cannot  be  doubt- 
ed but  that  the  representations  in- 
fluenced plaintiff.     (Id.) 

9.  The  fact  that  plaintiff  made  no 
offer  to  return  the  property  and 
value  received  under  the  release, 
before  this  action  was  commenced, 
does  not  affect  his  rights  if,  as  it 
is    claimed,    the    defendant  paid 
nothing    under    the    settlement. 
(Id.) 

REMOVAL  OF  CAUSE. 

1.  To  entitle  a  party  to  the  removal 
of  a  cause  from  a  state  court  to  a 
United  States  court  it  is  not  suffi- 
cient for  the  petitioner  to  state  in 
his  petition  that  it  is  a  proper  case 
for  removal,  but  the  facts  showing 
that  the  case  is  a  proper  one  to 
remove  under  the  law  must  be  set 
forth.     (Lalor  agt.  Dunning,  ante, 
209.) 

2.  Where,  though  the  order  for  re- 
moval   was    obtained    at  special 

'term,  it  was  obtained  ex  parte  the 
plaintiff  should  not  be  driven  to 
appeal  but  should  be  permitted  to 
apply  to  the  special  term  for  its 
vacation.  (Id.) 


3.  The  decision  of  a  motion  is  never 
res  adjudicata.    (Id.) 


REPLEVIN. 

1.  This  was  an  action  of  replevin  to 
recover  goods  in  the  hands  of  the 
sheriff,  seized  by  him  under  exe- 
cutions issued  against  one  Cum- 
mings,  plaintiffs  allegjng  that  Cum- 
mings  had  purchased  the  goods 
from  them  by  means  of  false  and 
fraudulent    representations,    and 
with  intent  not  to  pay  for  them. 
Upon  the  trial,  a  number  of  judg- 
ments   recovered     against    Cum- 
mings  —  under  two  of  which  the 
executions    were    issued  —  were, 
against  defendant's  objection  and 
exception,  received  in  evidence: 

Held,  that  they  were  admissible, 
as  they  tended  to  establish  the 
falsity  of  the  representations  and 
the  preconceived  intention  not  to 
pay  for  the  goods.  (Hersey  agt. 
Benedict,  15  Hun,  282.) 

2.  When  a  vendor  has  disaffirmed  a 
sale  on  account  of  fraud,  he  may 
reclaim  by  an  action  in  replevin 
such  of  the  goods  sold  as  are  with- 
in his  reach,  and  at  the  same  time 
maintain  an   action    against  the 
vendee  to   recover    damages  for 
those  that  have  been  disposed  of. 
(Id.) 


RES  ADJUDICATA. 

1.  The  decision  of  a  motion  is  never 
res  adjudicata.  (Lalor  agt.  Dun- 
ning, ante,  209.) 


RULE  5. 

• 

1.  A  reference  to  an  opinion  in  an 
action  as  reported  in  the  Supreme 
Court  Reports,  is  not  a  substitute 
for  a  compliance  with  the  rule  of 
this  court  (rule  5),  requiring  the 
printing  in  a  case  of  any  opinion 
of  the  court  below.  (Bastable  agt. 
City  of  Syracuse,  72  N.  T.,  64.) 
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RULE  25. 

1.  The  provisions  of  Rule  25  that 
"whenever  an  application  is  made 
ex  parte  for  an  order  the  affidavit 
shall  state  whether  any  previous 
application  has  been  made  for 
such  order,  and  if  made  to  what 
court  or  judge,  and  what  order  or 
decision  was  made  thereon,"  was 
not  intended  to  apply  to  orders  in 
supplementary  proceedings  ;  or  if 
intended  to  apply  to  them  such 
intent  is  inoperative.  (Schanck 
agt.  Conover,  ante,  437.) 


SEAL. 

1.  A  contract  or  covenant  under 
seal  cannot  be  modified,  before 
breach,  by  a  parol  executory  con- 
tract. ((Joe  agt.  Hobby,  72  N.  T., 
141.) 


SEPARATE  TRIAL. 

1.  Where  two  or  more  defendants 
are  jointly  indicted  for  a  felony, 
either  one  is  absolutely  entitled  to 
a  separate  trial,  if  he  demands  it. 
(Babcock  agt.  People,  15  Hun,  347.) 


SERVICE. 

1.  Service  of  an  order  requiring  a 
party  to  pay  and   to  show  cause, 
in  default  thereof,  why  he  should 
not  be  punished  for  contempt,  is 
properly  made  on  him  personally. 
If  he  cannot  be  found  it  may  be 
served    on    his   attorney.     A  de- 
mand is  not  necessary  in  addition 
t<>  the  service  of  the  order  requir- 
ing him  to  pay.  (Fischer  agt.  Baab 
et  al.,  ante,  218.) 

2.  Of    demurrer    by  mail  —  when 
served  on  last  day  under  suspi- 
cious circumstances,  what  must 
be  shown.     (See  Green  agt.  How- 
ard, 14  Hun,  434.) 


SHERIFF. 

1.  Liability  of,  for  escape  of  prison- 
er held  under  non-imprisonment 
act  of  1831  —  where  proceedings 
in  bankruptcy  have    been  com- 
menced against  the  prisoner.    (See 
Haas  agt.  O'Brien,  14  Hun,  95.) 

2.  In  an  action  against  a  sheriff  for 
neglecting  to  collect  and  return  an 
execution,  plaintiff  must  show  a 
valid  judgment  upon  which  the 
execution  was  issued. 

A  sheriff  cannot,  however,  in 
s»ch  an  action,  take  advantage  of 
a  mere  irregularity  in  a  judgment, 
rendering  it  voidable  but  not  void. 
(Forsyth  agt.  Campbell,  15  Hun,  235 ) 

3.  To  prove  the  existence  of  a  judg- 
ment upon  which  the  execution 
was  issued,   plaintiff  produced  a 
certified    copy   of    an    order  for 
judgment,   made    by  the  county 
court,  directing  the  reversal  of  a 
judgment  of  a  justice  of  the  peace, 
and  directing  judgment   for  the 
defendant  (the  present   plaintiff) 
for  his  costs,  twenty-seven  dollars 
and  twenty-six  cents,  the  amount 
of  the  alleged  judgment: 

Held,  that  this  was  not  sufficient 
to  prove  the  existence  of  a  valid 
judgment.  (Id.) 

4.  Where  a  deputy  sheriff  levies  up- 
on the  goods  of    the    judgment 
debtor,  and  the  latter,  in  order  to 
prevent  the  closing  of  his  store, 
agrees  that  a  keeper  shall  be  em- 
ployed, and  that  he  will  pay  for 
his  services,  such  agreement  is,  if 
in  all  respects  just  and  fair,  a  valid 
one,  and  capable  of  being  enforced 
by  the  sheriff.    (Murtagh  agt.  Con- 
ner, 15  Hun,  488.) 

5.  The  words  "by  color  of  office," 
in  the  act  prohibiting  the  taking 

.  of  security  by  the  shei  iff,  includes 
only  such  acts  as  are  usually  done 
by  the  countenance  of  an  officer, 
and  necessarily  imply  that  the  act 
is  unlawful  and  unauthorized,  and 
that  the  legal  right  to  take  the  se- 


NEW  YORK  PRACTICE  REPORTS. 


681 


Digest. 


curity  is  a  mere  color  or  pretense. 
(Id.) 

6.  Upon  an  attachment  issued  in  this 
action,  the  sheriff  seized  certain 
property ;  by  consent  of  the  parties 
interested  an  order  was  obtained 
providing  that  the  sheriff  should 
proceed  to  sell  by  an  auctioneer 
named,  "and  hold  the  proceeds 
thereof  in  the  same  manner  as  the 
property  sold  subject  to  the  exist- 
ing rights  of  all  parties  therein. " 
In  pursuance    of    the  order  the 
sheriff  sold  and  rendered  his  ac- 
count, which  was  settled  save  as 
to  items  charged  for  auctioneer's 
fees,  which  were  objected  to  as 
excessive : 

Held,  that  an  order  was  proper 
0  taxing  the  items  and  requiring  the 
sheriff  to  pay  over  the  difference 
between  the  amount  so  allowed 
on  taxation  and  that  retained,  al- 
though the  money  did  not  actually 
come  into  his  hands;  that  it  was 
to  be  presumed  that  he  assented 
to  the  order  naming  the  auc- 
tioneer, as  neither  the  court  nor 
the  parties  could  compel  him  to 
employ  an  auctioneer,  or  could 
name  one  whom  he  should  em- 
ploy without  his  consent;  that  the 
auctioneer  was  his  agent,  and  for 
moneys  coming  into  the  hands  of 
such  agent  lie  was  responsible  ; 
and  that  this  was  a  proper  case 
for  taxation  under  the  provision 
of  the  statute  on  that  subject  (2 
R  8.,  652,  see.  1).  (Griffin  agt. 
Helmbold,  72  N.  T.,  437.) 

7.  Also,  held,  that  there  having  been 
no  agreement  for  the  compensa- 
tion of  the  auctioneer,  the  sheriff 
had  no  right  to  allow  beyond  the 
two  and  one-half  per  cent  fixed  by 
statute  (1  R.  S. ,  532,  sec.  23).     (Id.) 

8.  Also,  held,  that  it  was  not  error 
for  the  general  term,  on  appeal 
from  an  order  of  special  term  de- 
nying a  motion  so  to  charge  the 
sheriff,  to  make  such  an  order  as 
should  have  been  made  by  the 
special  term.     (Id.) 

VOL.         LVI  86 


SPECIAL  PROCEEDING. 

1.  A  petition  brought  under  chapter 
338  of  1858  to  vacate  an  assess- 
ment in  the  city  of  New  York,  is 
not  a  special  proceeding  within 
the  meaning  of  chapter  270  of 
1854,  relating  to  costs.  (See  Mat- 
ter ofJetter,  14  Hun,  93.) 


SPECIAL  TERM. 

1.  The  P.  and  M.  Bank  of  Rochester, 
holding  a  note  for  $1,000,  made 
by  S.  &  M.  Hutchins,  delivered 
the  same  to  Stewart,  one  of  the 
directors,  who  recovered  a  judg- 
ment in  his  own  name  for  $1,140 
damages  and  twenty-two  dollars 
and  eighty  cents  costs,  which  costs 
Stewart  claimed  to  have  paid  to  his 
attorneys.  This  action  was  brought 
by  the  assignee  in  bankruptcy  of 
the  bank  against  Stewart  and  the 
sheriff,  to  compel  the  latter  to  pay 
over  the  whole  amount  of  the 
judgment  ($1,162.80),  which  he  had 
collected  and  held  in  his  hands. 
The  case  was  tried  before  a  justice 
of  the  supreme  court,  without  a 
jury,  and  judgment  was  entered 
in  favor  of  the  plaintiff,  Septem- 
ber 15,  1877,  directing  the  whole 
amount  to  be  paid  to  him.  No 
evidence  was  given  upon  the  trial 
to  show  that  Stewart  had  paid  the 
twenty-two  dollars  and  eighty 
cents  to  his  attorney.  Upon  a  mo- 
tion made  by  defendant,  after 
the  entry  of  the  judgment,  it  was 
ordered  by  the  judge  before  whom 
the  action  was  tried  that  the  judg- 
ment be  amended  so  as  to  direct 
that,  as  to  the  twenty-two  dollars 
and  eighty  cents,  the  plaintiff 
should  hold  the  same  in  trust  for 
Stewart,  and  pay  it  over  to  him 
upon  demand: 

Held,  that  the  special  term  had 
no  power  to  alter  the  judgment 
upon  motion;  that  the  proposed 
change  related  to  the  merits,  and 
was  covered  by  the  decision  al- 
ready made;  that,  if  proper,  such 
change  could  only  be  made  after 
a  rehearing  before  tile  trial  judge 
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upon  the  case  being  sent  back  to 
him,  or  after  a  review  by  an  appel- 
late court.  (McLean  agt.  Stewart, 
14  Hun,  472.) 

2.  A  judgment  was  entered  in  this 
action  upon  a  decision  of  the 
general  term,  allowing  the  plain- 
tiff to  redeem  a  certain  contract 
therein  described,  upon  payment 
of  the  sum  of  $15,000,  within 
sixty  days  from  the  entry  of  such 
judgment,  with  interest  from  Sep- 
tember 10,  1874,  and  costs.  Sub- 
sequently, upon  plaintiff's  appli- 
cation, an  order  was  made  at 
special  term  staying  all  proceed- 
ings on  the  part  of  the  defendants 
under  the  judgment  until  the  hear- 
ing and  decision  by  the  court  of 
appeals  of  an  appeal  by  the  plain- 
tiff, and  extending  the  time  to  re- 
deem until  sixty  days  after  such 
decision  of  the  court  of  appeals. 

Upon  an  appeal  from  this  order, 
held,  that  the  special  term  had 
power  to  make  it,  and  that  it 
should  be  affirmed.  (Gray  agt. 
Green,  14  Hun,  18.) 


STATE  PRINTING. 

1.  The  law  to  provide  for  state 
printing  (chapter  24  of  Laws  of 
1846)  requiring  the  secretary  of 
state  and  comptroller  to  give 
notice,  as  prescribed  therein,  that 
they  will  receive  bids  for  printing, 
and  on  the  expiration  of  the  notice 
"  open  said  proposals  and  enter 
into  a  contract,  or  contracts,  with 
such  person  or  firm  as  shall  make 
the  lowest  offer  or  bid  to  do  such 
printing,"  and  they  having  made 
an  award,  another  party  claiming 
that  the  bid  of  the  successful  party 
was  not  in  accordance  with  the 
proposals  and  that  their's  was  and 
that  they  were  the  lowest  bidders, 
is  not  entitled  to  a  mandamus  di- 
recting the  secretary  of  state  and 
comptroller  to  canvass  again  the 
bids  received  and  award  the  con- 
tract to  them.  (Weed,  Parsons  & 
Co.  agt.  Beach,  ante.  470.) 


2.  Where  the  law    requires,   as  it 
does  in  this  matter,  that  a  con- 
tract shall  be  made  "with  such 
person  or  fiim  as  shall  make  the 
lowest  offer  or  bid,"  such  bid  must 
substantially  conform  to  the  pro- 
posals made.     (Id.) 

3.  On  motion  for  a  peremptory  man- 
damus in  this  matter: 

Held,  that  the  motion  should  be 
denied,  because, 

First.  The  moving  parties  pre- 
sent no  better  claim  to  the  print- 
ing than  their  successful  com- 
petitor, both  bids  being  informal 
in  matters  of  substance. 

Second.  No  bidder  in  his  offer 
followed  the  proposals.  Every 
bid  including  those  of  the  appli- 
cant was  radically  defective. 

Third.  The  state  officers  having* 
endeavored  to  obtain  bids  in  a  cer- 
tain form  and  failed  were  at  lib- 
erty, as  against  such  faulty  bid- 
ders, to  -examine  all  and  according 
to  their  best  judgment,  award  the 
contract  to  the  lowest  bidder. 

Fourth.  A  contract  to  do  the 
printing  having  been  actually 
made  with  another  party,  this 
court  should  not,  on  the  authority 
of  The  People  ex  rel.  Belden  agt. 
The  Contracting  Board  (27  N.  Y. , 
378),  grant  the  relief  asked  for, 
even  though  the  bid  of  the  appli- 
cants was  in  proper  form  and 
lower  than  that  of  the  party  to 
whom  the  work  was  let.  (Id.) 


STATUTE  OF  FRAUDS. 

1.  Reliable  information  as  to  facts 
upon  which  the  future  price  of  a 
stock  will  depend,  is  a  sufficient 
consideration  to  uphold  an  agree- 
ment or  contract  in  relation  to 
such  stock.  Such  information  be- 
ing concededly  of  great  value  is 
just  as  effective  to  take  the  case 
out  of  the  statute  of  frauds  as  if 
a  cash  payment  had  then  been 
made.  (White  agt.  Drew,  ante, 
53.) 
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STATUTE    OF     LIMITATIONS. 

1.  The  defendant  made  and  filed  an 
inventory  of  the  estate  of  his  in- 
testate; he  made  a  copy,  and  in- 
serted at  the  foot  thereof  copies  of 
two  promissory  notes,  given  by 
him  to  the  deceased,  and  inclosed 
the  same  to  his  co-administrator, 
in  a  letter,  saying,  "Inclosed  I 
send  a  copy  of  the  inventory  tak- 
en yesterday : " 

Held,  that  the  copies  of  the 
notes  and  letter  constituted  a  suf- 
ficient written  acknowledgment 
of  the  notes  to  take  them  out  of 
the  statute  of  limitations.  (Clark 
agt.  Van  Amburgh,  14  Hun,  557.) 

2.  The  will  of  H.,  after  a  devise  of 
his  homestead  farm  to  his    son 
Jonathan,  "  on  the  following  con- 
ditions and  proviso,"    contained 
among  those  conditions  the  follow- 
ing: "I  order  and  direct  my  said 
son  Jonathan  to  pay  unto  my  three 
daughters  —  Hannah,  Eunice  and 
Sarah — four  hundred  dollars  each, 
which  I  give  and  bequeath  to  them 
and  their  heirs  forever."    After 
directing  the  payment  of  various 
other  legacies  by  Jonathan,   the 
will  provided  that  the  testator's 
daughters,  above  named,  should 
live    with    Jonathan    and     their 
mother,  and  have  their  support 
on    the    farm,    they  assisting    in 
carrying    it    on;  and    that   "the 
money  above  bequeathed    them, 
be  paid  one  year  after  they  shall 
severally  marry  or  be  inclined  to 
leave  Jonathan  and  their  mother, 
and  live  elsewhere."     Jonathan 
took  possession  of  the  farm  under 
the  devise.     Sarah  and  Eunice  re 
sided  with  him  until  their  death, 
neither  having  married.      Sarah 
died  more  than  sixteen  years  be- 
fore the    commencement  of  this 
action,  brought    to    recover    the 
legacies ;    the  statute    of   limita- 
tions was  pleaded  as  a  bar  to  a 
recovery  of  the  legacy  to  her: 

Held,  that  the  cause  of  action  ac- 
crued one  year  after  her  death; 
that  Jonathan,  by  accepting  the 
devise,  became  personally  liable 


for  the  payment  of  the  legacies; 
that  the  case,  therefore,  was  not 
one  exclusively  of  equitable  cogni- 
zance, and  the  same  law  of  limita- 
tion applied  as  if  the  action  was 
a  legal  one ;  that  the-  case  came 
either  within  the  six  years'  limita- 
tion prescribed  by  section  91,  or 
the  ten  years'  limitation  prescribed 
by  section  97  of  the  Code;  and 
that  the  cause  of  action  was 
barred.  (Loder  agt.  Hatfidd,  71 
N.  T.,  92.) 

3.  An  action  to  enforce  payment  of 
a   legacy  is  not  an  action  upon 
a   sealed   instrument    within  the 
meaning    of    the    twenty    years' 
limitation  (sec.  90,  sub.,  2).     (Id.) 

4.  As  to  whether  the  rule  formerly 
prevailing  in  equity,  by  which  no 
statute  of  limitations  was  applica- 
ble to  suits  in  equity  for  certain 
causes  of  action,  still  exists  under 
the  Code,  quaere.    (Id.) 


STAY  OF  PROCEEDINGS. 

1.  Section  779  of  the  Code  of  Civil 
Procedure,  providing  that  when 
the  costs  of  a  motion  directed  to 
be  paid  are  not  paid  as  therein 
prescribed,  all  proceedings  on  the 
part  of  the  party  required  to  pay 
them  are  stayed,  without  further 
direction  of  the  court,  does  not 
apply  to  a  motion  to  vacate  the 
order  imposing  the  costs  on  the 
ground  of  irregularity.     (Marsh 
agt.  Woohey,  14  Hun,  1.) 

2.  An  appeal  from  a  judgment,  re- 
straining action    on   the  part  of 
defendant,  and  a  stay  of  proceed- 
ings thereon  does  not  affect  the 
validity  or  effect  of  the  judgment 
pending  the  appeal ;  defendant  is 
not  absolved  from  the  duty  of  obe- 
dience to  it,  or  permitted  to  do  that 
which  the    judgment    absolutely 
prohibits.     The  judgment,  so  far 
as  it  enjoins  the  defendant,  needs 
no  execution;  it  acts  directly  with- 
out process,  and  the  stay  only  ope- 
rates to  prevent  action  on  the  part 
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of  plaintiff.  (Sixth  Ave.  R.  R., 
Co.,  agt.  Gil.  El.  R.  R.,  Co.,  71 
N.  T.,  430.) 

3.  It  seems,  that  the  supreme  court 
so  long  as  an  action  is  pending 
therein  on  appeal  from  the  special 
to  the  general  term,  has  power 
to  enforce  obedience  to  its  judg- 
ments, and  a  stay  of  proceedings 
pending  the  appeal  does  not  pre- 
vent the  exercise  of  this  power. 
(Id.) 

STENOGRAPHER. 

1.  Upon  the  trial  of  this  action  be- 
fore a  referee,  the  attorneys  for 
the  respective  parties  agreed,  for 
convenience,  to  employ  a  stenog- 
rapher to  take  the  minutes,  each 
party  to  pay  one-half  of  the  ex- 
penses of  his  so  doing.     The  de- 
fendant having  been  successful, 
claimed,  upon  presenting  his  bill 
of  costs  for  adjustment,  to  be  al- 
lowed the  sum  of  $1,847  paid  by 
him  to  the  stenographer: 

Held,  that  the  item  was  properly 
rejected  by  the  clerk;  that  such 
item  was  not  a  disbursement  with- 
in the  meaning  of  the  law  regu- 
lating the  adjustment  of  costs. 
(Colton  agt.  Simmons,  14  Hun,  75.) 

2.  In  ascertaining  whether  the  addi- 
tional allowances  granted  by  the 
surrogate  of  New  York  exceed  the 
limit  of  $2,000  fixed  by  section  309 
of  the  Code,  an  amount  awarded 
to  the  court  stenographer  is  not  to 
be  considered;  such  amount  is  a 
disbursement  in  the  case,  and  not 
in  the  nature  of  costs.    (Down  agt. 
McGourkey,  15  Hun,  444.) 


STILWELL  ACT. 

See  MARINE  COURT  (N.  Y.). 

People  ex  rel.  Louenbein  agt.  Dono- 
hue,  ante,  152. 

1.  The  marine  court  of  the  city  of 
New  York  is  a  court  of  record, 
and  a  justice  thereof  has  power  to 


issue  a  warrant  for  the  arrest  and 
commitment  of  a  party  in  proceed- 
ings under  the  act  of  1831,  to  abol- 
ish imprisonment  for  debt.  (Peo- 
ple ex  rel.  Lowenbein  agt.  Donahue. 
15  Hun,  418.) 


STOCK. 

1.  Reliable  information  as  to  facts 
upon  which  the  future  price  of  a 
stock  will  depend,  is  a  sufficient 
consideration  to  uphold  an  agree- 
ment or  contract  in  relation  to 
such  stock.    Such  information  be- 
ing concededly  of  great  value  is 
just  as  effective  to  take  the  case 
out  of  the  statute  of  frauds  as  if 
a  cash  payment  had  then  been 
made.    (White   agt.   Drew,   ante, 
53.) 

2.  One  who  offers  a  reward  for  in- 
formation is  bound  by  his  contract 
to  the  person  who  responds  to  his 
offer.     The  same  rule  applies  with 
equal  force  where  the  information 
is  proffered  by  one  and  accepted 
by  another  under  a  contract  by 
him  to  carry  certain  stocks  for  the 
benefit  and  profit  of  the  party  im- 
parting the  information.     (Id.) 

3.  Where  plaintiff,  being  in  posses- 
sion of  valuable  information  in 
relation  to  a  certain  stock  which 
he  proposed  to  impart  to  defendant 
upon  condition  that  if  defendant 
should  consider  it  sufficiently  im- 
portant to  warrant  his  acting  upon 
it  he  (defendant)  should  hold  5,000 
shares  of  such  stock  at  cost  for 
plaintiff's  account,  and  at  his  risk 
and  subject  to  his  orders,  for  a. 
period  of  sixty  or  ninety  days,  to 
which    defendant    assented    and 
thereupon  plaintiff  imparted  said 
information  which  defendant  ac- 
cepted and  acted  upon,  pronounc- 
ing it  the  best   "point"  he  had 
heard  of  in  a  long  time: 

Held,  that  the  moment  the  in- 
formation was  given  and  the 
transaction  assented  to  by  defend- 
ant it  was  an  executed  contract 
and  the  defendant  bore  the  same 
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relation  to  the  plaintiff,  in  regard 
to  this  stock,  as  stock  brokers 
ordinarily  bear  to  the  customers 
for  whom  they  are  carrying  stocks. 
(Id.) 

4.  •  The  plaintiff  became  the  owner 
and  the-  defendant  the  pledgee  of 
the  stock,  charged  also  with  the 
further  duty  to  continue  to  carry 
without  margin  until  directed  to 
sell  as  provided  by  the  agreement. 
(Id.) 

5.  The   title   to   the   stock    (5,000 
shares)  was  in  the  plaintiff  and  he 
was  entitled  to  an  immediate  de- 
livery at  any  time  of  the  specific 
stock  agreed  to  be  set  apart  and 
held  by  defendant  for  him,   on 
tendering  to  the    defendant  the 
price  agreed  upon  for  the  same, 
with  accrued  interest.    (Id.) 


STREET  OPENINGS. 

1.  The  provision  contained  in  chap- 
ter 86,  Laws  of  1813,  regulating 
the  opening  of  streets,  avenues 
and  public  places  in  the  city  of 
New  York  that  commissioners  of 
estimate  and  assessment  shall  not 
allow  compensation  for  any  build- 
ing erected,  in  part  or  in  whole, 
upon  any  street,  avenue,  public 
square  or  place  laid  out  upon  the 
map  or  plan  of  the  city,  after  the 
filing  of  the  map,  does  not  conflict 
with  section  6  of  article  1  of  the 
Constitution,  which  provides  that 
private  property  shall  not  be  taken 
for  public  use  without  just  com- 
pensation. (Matter  of  One  Hun- 
dred and  Twenty-seventh  Street, 
ante,  60.) 


SPECIAL  TERM. 

See  INSURANCE  (LIFE). 

Attorney-General  agt.  Atlantic 
Mutual  Life  Insurance  Com- 
pany, ante,  391. 


SUBSTITUTION     OF     ATTOR- 
NEY. 

1.  As  a  general  rule,  when  the  right 
of  an  attorney  to  use  the  name  of 
a  plaintiff   is  questioned  by  the 
opposite  party,  if  the  attorney  be 
a  reputable  member  of  the  bar, 
the  court  will  not,  unless  the  ac- 
tion be  one  for  the  recovery  of 
land,   require  proof    of   the  au- 
thority to  be  produced ;  but  the 
right  of  the  court  to  require  its 
production  in  all  cases  is  undoubt- 
ed, and  it  will  be  exercised  when, 
in  its  judgment,  the  ends  of  jus- 
tice   demand   it.      (Stewart   agt. 
Stewart,  ante,  256.) 

2.  Where  an  attorney  has  instituted 
a  suit  in  which  the  name  of  a  par- 
ty appears  as  one  of  the  plaintiffs, 
and  his  right  so  to  do  is  challenged 
by  the  party  whose  name  is  used, 
he  (the  attorney)  must  affirmative- 
ly establish  such  right.     The  bur- 
den of  proof  rests  upon  the  attor- 
ney.   (Id.) 

3.  Where  the  authority  of  an  attorney 
to  bring  an  action  for  the  recovery 
of  the    possession  of   real  estate 
adversely  held  is  questioned  by  a 
party  whose  name  appears  as  one 
of    the    plaintiffs,  the     attorney 
must  produce  a  "written  request 
of  such  plaintiff  or  his  agent  to 
commence    such    action,"  or    a 
"written    recognition  of  the  au- 
thority of  the   attorney  to  com- 
mence the  same."    (Id.) 

4.  Evidence  as  to  the  pretended  au- 
thority of  the  attorney  fully  con- 
sidered, and,  held,  that  it  did  not 
show   any    authority  what  ever 
from  the  plaintiff,  either  verbal  or 
written,  to  use  his  name ;  nor  has 
the    said    plaintiff,    in  any  way, 
since  ratified  such  use.    (Id.) 

5.  The    court  has  the  power,  even 
where  there  has  been  an  original 
employment,    upon    good    cause 
being  shown,  to  remove  an  attor- 
ney from  charge  of  the  action  and 
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to  substitute  another  in  his  place. 
(Id.) 

6.  Where  an  attorney  has  willfully 
made  a  misstatement  in  the  body 
of  his  complaint,  and  undertaken 
to  deceive  his  opponent  and  the 
court  alike  upon  a  matter  which 
might,  for  certain  purposes  in  the 
administration  of  justice,  as  he 
supposed,  be  material,  and  per- 
mitted his  client  to  verify  the 
complaint  which  contained  the 
falsehood  by  him  knowingly  in- 
serted : 

Held,  that  for  such  an  act  as 
this  it  would  be  entirely  compe- 
tent for  the  court  to  remove  the 
attorney.  (Id.) 

7  Where  the.  evidence  showed  that 
the  attorneys  more  than  doubted 
the  justice  of  their  cause;  that 
the  action  was  commenced  with 
a  falsehood  willfully  inserted  in 
the  first  pleading ;  that  their  hope 
of  success  was  in  a  forced  settle- 
ment ;  that  a  detective  in  the  ser- 
vice of  their  adversaries  was 
"bought  over,"  as  they  supposed, 
to  their  interests;  and  by  his 
treachery,  as  they  hoped,  the 
fears  of  parties  interested  in  up- 
holding the  will  were  to  be  so 
worked  upon  as  to  secure  $100,000 : 
Held,  that  the  attorney  who  thus 
seeks  to  carry  on  a  litigation 
should  be  stopped  by  the  mandate 
of  the  court.  (Id.) 


SUMMONS. 

See  JUDGMENT  DEBTOR. 

Leonard  agt.  Leonard,  ante,  97. 

1.  An  order  for  publication  of  a  sum- 
mons, after  reciting  that  it  ap- 
peared from  the  affidavits  that  the 
party  to  be  served  was  a  necessary 
party  defendant,  that  he  could  not 
after  due  diligence  be  found  with- 
in the  state,  but  had  departed 
therefrom,  and  that  his  present 
place  of  residence  could  not,  after 
such  diligence  used,  be  ascer- 
tained, directed  that  the  summons 


be  served  upon  him  by  publica- 
tion thereof  in  two  papers  there- 
in specified,  once  in  each  week  for 
six  successive  weeks,  and  by  mail- 
ing copies  of  said  summons  and 
complaint,  properly  inclosed  in  a 
sealed  wrapper,  addressed  to  said 
defendant  at  his  last  place  of  resi- 
dence, West  Eighty-third  street, 
near  Eighth  avenue,  in  New  York, 
said  publication  and  mailing  to  be 
commenced  within  three  months 
from  the  date : 

Held,  that  the  order  was  void 
because  (1)  it  did  not  require  a 
copy  of  the  order,  as  well  as  of 
the  summons  and  complaint,  to  be 
served;  (2)  because  it  did  not 
specify  the  post-office  in  which 
they  were  to  be  deposited ;  (3)  be- 
cause it  not  require  them  to  be 
mailed  on  or  before  the  day  of  the 
first  publication.  (McCool  agt. 
Boiler,  14  Hun,  73.) 

2.  In  a  suit  for  a  divorce,  a  valid 
judgment,  in  personam,  may  be 
rendered  against  a  defendant,  not 
during  the  progress  of  the  suit 
within  the  territorial  jurisdiction 
of  the  court  rendering  it,  provided 
that  be  the  place  of  his  citizen- 
ship and  domicil,  though  process 
be  served  on  him  only  in  some 
method  prescribed  by  the  law  of 
that  jurisdiction,  as  a  substitute 
for  personal  service,  and  though 
he  has  not  voluntarily  appeared; 
and  such  judgment  is  effectual  to 
dissolve    the    marriage  contract, 
and  will  be  prevalent  and  effectual 
everywhere.   (Baker  agt.  People,  15 
Hun,  256.) 

3.  Semble,  that  such  judgment  would 
have  the  same  effect  where  the  de- 
fendant was  not  a  citizen  of,  or 
domiciled  within,  the  state  giving 
jurisdiction  to  the  court,  and  es- 
pecially where  the  marriage  sought 
to    be  annulled    was    celebrated 
therein,     (Id.) 

4.  Reargument  ordered  as  to  the  ef- 
fect of    a  general  verdict  upon 
an  indictment  containing  several 
counts,  one  of  which  cannot  be 
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sustained,  by  reason  of  facts  es- 
tablished by  the  defense  upon  the 
trial  (Id.) 

5.  August  9,  1858,  a  summons  was 
issued  against  the  defendants,  An- 
gell  and  Mackey,  on  which  Angell 
indorsed  the  following  admission : 
"I  admit  due  personal  service  of 
a  copy  of  the  within  summons, 
August  9,  1858.    E.  D.  ANGELL." 
August  31,  1858,  a  judgment  was 
entered    in    the    supreme    court 
against  both  defendants  on  a  joint 
liability.     In  a  proceeding  to  en- 
force the  judgment  against  Mack- 
ey, the  court  at  special  term  de- 
cided that  the  judgment  was  void 
because  of  defects  in  the  admission 
of  service : 

Held,  that  it  was  immaterial  that 
the  admission  was  of  the  service 
of  a  copy  of  the  summons,  instead 
of  the  summons  itself.  (Maples  agt. 
Mackey,  15  Hun,  533.) 

6.  That  the  admission  showed  suffi- 
ciently the  time  when  the  service 
was  made,  viz. :  August  9,  1858. 
(Id.) 

7.  That  no  proof  of  the  genuineness 
of  the  signature  of  Angell  being 
required  by  the  Code,  its  absence 
would  not  render  the  judgment 
valid.    (Id.) 

8.  That  the  judgment  being  that  of 
the  highest  court  of  original  juris- 
diction, the  fact  that  the  admis- 
sion did  not  show  the  place  of 
service  did  not  render  the  judg- 
ment void.    (Id.) 


SUPERINTENDENT     ALBANY 
PENITENTIARY. 

See  ATTACHMENT. 

Matter  of  Pilsbury,  ante,  290. 


SUPERIOR  COURT  (N.  Y.). 

See  NATURALIZATION. 

Matter  of  Christem,  ante,  5. 


SUPERVISORS. 

ATTACHMENT. 

Matter  of  Pilsbury,  ante,  290. 


SUPPLEMENTAL  COMPLAINT. 

1.  May  be  served  to  revive  suit  in 
equity,  brought  to  prevent  the  cut- 
ting of  timber.  (See  Johnson  agt. 
Elwood,  15  Hun,  14.) 


SUPPLEMENTARY  PROCEED- 
INGS. 

1.  An  assignee  of  a  judgment  has 
the  right  to  maintain  supplement- 
ary proceedings  on  it,  after  the 
death  of  the  party  recovering  the 
judgment.     (Grift  agt.  Kornmeyer, 
ante,  276.) 

2.  Where  it  appeared  that  the  owner 
of  the  judgment  was  B. ,  and  that 
it  was  assigned   to  him  by  the 
plaintiff  in  his  lifetime,  it  also  ap- 
pearing that  the  plaintiff  in  the 
action  was  dead : 

Held,  that  the  court  could  ap- 
point a  receiver  of  the  property  of 
the  defendant  on  the  application 
of  the  assignee.  (Id.) 

3.  A  county  judge  has  jurisdiction 
in  proceedings  supplementary  to 
execution  based  on  judgments  re- 
covered in  the     supreme    court 
where  the   judgment   debtor  re- 
sides or  has  a  place  of  business  in 
the  county,  or  where  a  transcript 
has  been  filed  when  the  judgment 
was  not  recovered  in  Chat  county. 
(Id.) 

4.  The  provisions  of  Rule  25  that 
"  whenever  an  application  is  made 
ex  parte  for  an  order  the  affidavit 
shall  state  whether  any  previous 
application  has  been  made  for  such 
order,  and  if  made  to  what  court 
or  judge,  and  what  order  or  de- 
cision was  made  thereon,"    was 
not  intended  to  apply  to  orders  in 
supplementary  proceedings,  or  if 
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intended  to  apply  to  them  such 
intent  is  inoperative.  (Schanck 
agt.  Conover,  ante,  437.) 

5.  On  motion  to  set  aside  an  order 
for  the  examination  of    a  third 
party  on  proceedings  supplement- 
ary to  execution,  it  appeared  by 
the  affidavit  on  which  such  mo- 
tion   was    based,   that,   upon  an 
affidavit   showing    the  necessary 
facts  two  orders  had  previously 
been  made  by  a  county  judge  that 
the    same  party  appear  before  a 
referee  to  be  examined  as  to  the 
same  matters  in    October,    1878, 
and  the  hearing  of  one  had  been 
adjourned  to  November  second, 
said  party  had  not  been  examined 
under  either  of  said  orders,  nor 
had  either  been  continued  by  ad- 
journment after  that  date.      No 
formal    discontinuance    of    pro- 
ceedings has  been  made  or  notice 
of  discontinuance  given: 

Held,  that  upon  the  failure  of 
the  party  to  appear  at  the  ad- 
journed day  the  plaintiff  had  the 
right  to  continue  the  same  pro- 
ceedings before  the  county  judge 
by  another  order  from  him  in 
continuation  of  such  proceedings, 
or  he  might  elect  to  commence 
new  proceedings  by  an  order,  de 
now,  from  the  same  or  another 
judge,  and  that  such  election  was 
an  abandonment  of  the  former 
proceedings  and  a  new  order 
would  be  valid.  (Id.) 

6.  Where  an  order  is  made,  under 
section  297  of  the  Code  of  Pro- 
cedure, directing  the  payment  by 
a  third  person  of  money  belong- 
ing to  the  judgment  debtor,  the 
latter  cannot  be  heard  to  object  to 
such  order.     (Chandler  agt.  City 
of  Fon  du  IMC,  ante,  449.) 

7.  In  an  action  against  a  foreign  cor- 
poration   whose    property  is  at- 
tached under  the  provisions  of  the 
Code,  which   corporation  does  not 
appear  therein,  an  order  may  be 
made  requiring  a  third  party  in- 
debted to  or  having  property  of 
such  corporation  and  attached  in 


such  action  to  pay  the  same  to  the 
plaintiff  on  account  of  such  judg- 
ment. (Id.) 

8.  On  May  14,  1877,  the  defendant 
appeared  before  a  referee,  duly 
appointed  in  supplementary  pro- 
ceedings instituted  in  this  action, 
and,  after  having  been  partially 
examined,  refused  to  answer  cer- 
tain questions  put  to  her  by  the 
plaintiff;    the    proceedings  were 
then  adjourned  until  May  twenty- 
first,  on  which  day  plaintiff  ap- 
peared,  but   defendant  did  not. 
On  November  7,  1877,  on  plain- 
tiff's application,   an    order  was 
made,  on  the  return  of  an  order 
to  show  cause  why  the  defendant 
should  not  be  committed  for  a 
contempt  in  refusing  to  answer 
the  questions,  requiring  the  de- 
fendant to  appear  before  the  ref- 
eree and  be  examined,  and  contin- 
uing the  injunction  already  grant- 
ed.     Upon  an  appeal  from  this 
order,  field,  that  the  delay  of  the 
plaintiff  to  institute  the  proceed- 
ings to  punish  the  defendant  for 
a  contempt  did  not  constitute  an 
abandonment  of  the  supplement- 
ary proceedings,  and  that  the  or- 
der was  proper  and    should    be 
affirmed.     (Stanley  agt.  Lovett,  14 
Hun,  412.) 

9.  Where,  in  a  supplementary  pro- 
ceedings instituted  by  a  judgment 
creditor,  an  injunction  is  served 
upon  the  debtor,   and  a  person 
holding    property    belonging    to 
him,   and  such    proceedings  are 
subsequently    abandoned    before 
the    appointment  of    a  receiver 
therein,  the  lien  acquired  by  the 
judgment     creditor    upon    such 
property  is  lost,   and  is  not  re- 
vived or  continued  by  the  com- 
mencement of  an  action,  in  the 
nature  of  a  creditor's  bill  against 
the  debtor,  the  person  who  held 
the  property,  and  one  to  whom  it 
was      subsequently     transferred. 
(Ballon  agt.  Boland,  14  Hun,  355.) 

10.  Although  an  ordinary  bill  of  ex- 
change or  check  on  a  bank  does 
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not  operate  as  an  equitable  assign- 
ment of  so  much  money,  so  as  to 
vest  the  title  in  the  payee  without 
acceptance;  yet;  when  a  particu- 
lar fund,  out  of  which  the  amount 
is  payable,  or  the  source  from 
which  the  money  is  to  be 'derived, 
is  specified,  *  the  order  operates, 
with  or  without  the  acceptance  of 
the  drawee,  as  an  equitable  assign- 
ment of  the  fund,  or  so  much 
thereof  as  is  necessary  to  satisfy 
the  draft;  and  so  operating,  it 
transfers  the  fund,  so  that  the 
drawee,  having  notice  of  the  draft, 
.  is  bound  to  keep  the  fund,  as  up- 
on a  special  deposit  in  his  hands 
for  the  benefit  of  the  payee.  (Id.) 

11.  One  who  had  taken  a  contract 
to  build  a  school-house  sublet  the 
mason  work  to  one  Bqland,  and 
thereafter  drew  the  following  draft 
upon  the  person  who  was  to  pay 
for  the  school-house :  "  Please  pay 
to.  James  Boland  two  hundred  and 
forty-nine    dollars    ($249),   being 
the  balance  due  on  contract  for 
building    said    school-house,    the 
above  amount  to  be  paid  on  the 
acceptance  of    the    said    school- 
house  : " 

Held,  that  the  draft  operated  as 
an  equitable  assignment  of  so 
much  of  the  fund  as  was  neces*- 
sary  to  pay  the  same.  (Id.) 

12.  Although  section  298  of  the  Code 
confers  upon  a  county  judge,  at 
chambers,  the  power  to  appoint  a 
receiver    In    proceedings  supple- 
mentary to  execution,  yet,  with 
the    appointment,   his    authority 
over  him  ceases,  and  the  receiver 
is  thereafter  subject  to  the  control 
of  the  court  in  which  the  judg- 
ment was    obtained;    or,    if  the 
judgment  was  upon  a  transcript 
from  a  justice's  court,  filed  in  the 
county  clerk's  office,  the  receiver 
is  subject  to  the  control  and  direc- 
tion of  the  county  court.     (Pool 
agt.  Safford,  14  Hun,  369.) 

13.  A  receiver  appointed  in  supple- 
mentary proceedings,  under  sec- 
tion 292  of  the  Code,   is  vested 


with  the  real  estate  of  the  debtor 
by  virtue  of  his  appointment,  the 
filing  of  the  security  required,  du- 
ly approved,  and  the  entry  and 
recording  in  the  proper  clerk's  of- 
fice of  the  order  of  appointment, 
without  any  conveyance  being 
made  to  him  by  the  judgment 
debtor.  ( Wing  agt.  Disse,  15  Hun, 
190.) 

14.  A  county  judge  has  power  to  ac- 
•  cept  the  resignation  of  a  receiver 
in  supplementary  proceedings  and 
to  appoint  his  successor.  (Id.) 


SUPREME  COURT. 

1.  The   supreme   court,   in   special 
proceedings    pending    before    it 
for  the  purpose   of    distributing 
the  effects  of  a  dissolved  corpora- 
tion, i.  *e.  (a  life  insurance  com- 
pany), (pursuant  to  chapter  463, 
Laws  of  1853,  and  chapter  902, 
Laws  of  1869),  has  power  to  enjoin 
an  action  brought   by  a  policy- 
holder  of  such  corporation  against 
th»-  receiver  appointed    in    such 
special  proceedings  for  the  purpose 
of  ascertaining  and  declaring  the 
debts  and  obligations  of  the  cor- 
poration, and  for  the  distribution 
of    its  assets.      (Attorney- General 
agt.   North  American  Life  Insur- 
ance Co.,  ante,  160.) 

2.  A  motion  by  the  receiver  to  stay 
such  suit  need  not,  of  necessity,  be 
made  in  the  district  where  the  ac- 
tion is  pending.     (Id.) 

3.  Even  where  an  action  is  pending 
in  one  district  and  a  suit  is  brought 
in  another  to  restrain  it,  the  court 
may  interfere  in  the  latter  district. 
(Id.) 

4.  The  jurisdiction  of  the  court  to 
interfere  is  undoubted  where  the 
case  is  pending  in  one  district,  and 
on  a  second  suit  being  brought  in 
another,  for  the  same  purpose,  the 
party  who  is  thus  sued  moves  iu 
the  first  action  to  stay  the  second. 
(Id.) 
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5.  The    fact    that    the    proceeding 
first  instituted  is  not  an  action 
eo  nomine,   makes  no  difference. 
As  the  court  has  power  in  this 
proceeding  to  distribute  the  assets 
of   the   dissolved  corporation,  it 
will  enjoin  and  restrain  any  indi- 
vidual who  seeks  by  a  new  and 
unnecessary  action  to  deprive  it  of 
its  power.     (JKl.) 

6.  A  proceeding  to  wind  xip  and 
dissolve  a  corporation  and  distrib- 
ute its  effects  was  specially  pro- 
vided for  by  the  act  (Laws  of  1853, 
chapter  463,  section  11),  and  conse- 
quently,  no  action  can    now   be 
maintained    by  a  creditor    or    a 
stockholder    under    the    Revised 
Statutes  for  a  similar  object.  What 
a  creditor  or  a  stockholder  could 
not  do  before  the  attorney -general 
and  the  court  have  acted  under 
the  statute  of  1853,  it  ought  not  to 
be  allowed  to  do  after  such  action 
(See  Attorney- General  agt.    Conti- 
nental Life  Insurance  Company,  53 
How.,  16).     (Id.) 

7.  Under  the  Revised  Statutes,  when 
an  action  had  been  brought  to 
dissolve  and  distribute  the  assets 
of  an  insolvent  corporation,  the 
remedy  of  every  creditor  was  in 
that  suit  and  proceeding  only,  and 
in  the  district  in  which  the  same 
was  pending,  and  the  same  rule 
.applies  in  proceedings  to  dissolve 
and  distribute  the  assets  of  an  in- 
solvent corporation  under  the  act 
of  1853.     (Id.) 

8.  Where  an  order  has  been  granted 
by  a  judge  of  the  supreme  court 
allowing  a  suit    to    be    brought, 
against  a  receiver  upon  its  being 
made  evident  that  such  order  was 
improvidently  granted,  there  is  no 
impropriety  in  another  judge  di- 
recting an  order  to  be  entered  with- 
drawing the  consent  to  bring  such 
suit.      It  was  the  consent  of  the 
same  court  which  was  obtained, 
and  it  can  properly  be  withdrawn 
by  the  same  tribunal  which  grant- 
ed it  though  sitting  now  in  another 


district  (See  McArdle  agt.  Barney 
and  others,  50  How.,  97).     (Id.) 

'ee  AWARD.  . 

Decastro  agt.  Brett,  ante,  484. 

,  The  entire  original  jurisdiction 
by  petition,  over  assignments  for 
the  benefit  of  creditors,  is  con- 
ferred, under  chapter  4C6  of  1877, 
as  amended  by  chapter  318  of  1878, 
upon  county  courts,  and  the.  su^ 
preme  court  has  no  original  juris- 
diction over  them.  (See  Matter  of 
Nicholas,  15  Hun,  317.)  . 


SURETY  AND  CO-SURETY. 

1.  Where  a  creditor,  whose  claim 
against  .the  sureties  is  valid,  com- 
menced an  action   against  them 
upon    an  undertaking  given  on 
appeal    from    a    judgment,   and 
pending  the    action,   one  of  the, 
sureties  paid  the  judgment  to  the 
creditor,  at  the  request  of  his  co- 
surety, upon  his  promise  to  reim- 
burse him  one-half  the  amount : 

Held,  that  the  surety  who  paid 
the  creditor,  relying  upon  such 
promise,  could  recover  of  his  co 
surety  one-half  of  the  judgment, 
notwithstanding  that  the  law  firm 
of  the  surety,  to  whom  the  prom- 
ise was  made,  had  procured  the 
judgment  to  be  marked  secured 
on  appeal,  without  notice  to  the 
co-surety,  the  surety  himself,  at 
the  time  he  paid  the  judgment, 
being  ignorant  of  the  irregularity 
in  the  order.  Vide  Green  agt. 
Milbank  (3  Abb.  N.  C.,  138)  where 
facts  are  stated.  (Green  agt.  Mil- 
bank,  ante,  382.) 

2.  A  surety  has  the  same  responsi- 
bility for  keeping  alive  securities 
in  favor  of  his  co-surety,  from 
whom  he  claims  contributions,  as 
a  creditor  has  in  behalf  of  sure- 
ties.   (Id.) 

3.  Flemming  agt.  Waterhouse  (40  Su- 
perior Court  R.  [8  J.  &S.\,  424) 
distinguished.     (Id.) 
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4.  A  surety  who  has  paid  to  his  co- 
surety his  proportion  of  the  claim 
of  the    creditor,   which    was    in 
judgment,  is  entitled  to  be  subro- 
gated    to  the  creditors'  right  to 
enforce  the  judgment  out  of  the 
property  of  the  judgment  debtor, 
upon  which  it  was  a  lien,  and  to 
follow    land  conveyed  away  by 
the   judgment    debtor,    notwith- 
standing  an    order   marking  the 
judgment  secured  on  appeal,  the 
order  being,  as  to  the  creditor  and 
the    surety,  irregular   and  void. 
(Id.) 

5.  The  effect  of  a  voluntary  payment 
made  by  a  surety  of  a  debt  barred 
by  the  statute  of  limitations  as 
void  for  usury  or  other    cause, 
considered,     (id.) 

See  SURVIVORSHIP. 

Randall  agt.  Socket,  ante,  225. 

6.  A  judgment  having  been  recov- 
ered by  plaintiff  in  an  action  to 
foreclose  a  mortgage,  the  appel- 
lants who  were  defendants  therein, 
being  in  possession  of  the  prem- 
ises, appealed  from  the  judgment 
and  procured  ;j   stay  of  proceed- 
ings by  furnishing  an  undertak- 
ing, executed  by  two  sureties,  con- 
ditioned to    pay  the    rents  and 
profits  and  waste  that  might  ac- 
crue during  the  pendency  of  the 
appeal.        The    plaintiff    having 
been  successful,  brought  this  ac- 
tion against  the  sureties  to  the  un- 
dertaking, and  the  appellants,  who 
were  not  parties  thereto;  the  com- 
plaint alleging  facts  showing  that 
the  liability  of    the  sureties  had 
become  fixed : 

Held,  that 'as  the  appellants  were 
not  parties  to  the  undertaking, 
they  were  not  liable  to  the  plain- 
tiff for  a  breach  thereof,  and  that 
as  to  them  the  complaint  did  not 
contain  facts  sufficient  to  consti- 
tute a  cause  of  action.  (Delancey 
agt.  Stearns,  14  Hun,  50.) 

7.  The  plaintiff  and  Davies,  Jones 
and    Beckwith    entered    into  an 
agreement  for  the  dissolution  of 


a  partnership  existing  between 
them,  which  provided  that  the  as- 
sets of  the  firm  should  be  collected 
or  sold,  and  the  proceeds  applied 
to  the  payment  of  the  debts,  and 
that  if  any  deficiency  should  arise, 
one-fourth  should  be  paid  by 
plaintiff,  and  three-fourths  by  the 
other  three.  This  action  was 
brought,  to  recover  three-fourths 
of  a  note  which  plaintiff  had  been 
compelled  to  pay,  against  the  de- 
fendants, who  had  signed  an  in- 
strument guaranteeing  that  Da- 
vies,  Jones  and.  Beckwith  would 
perform  all  the  stipulations  on 
their  part  contained  in  the  agree- 
jnent  for  dissolution. 

Upon  the  trial,  the  plaintiff 
showed  that,  in  the  absence  of  the 
defendants,  he,  together  with 
Davies,  Jones  and  Beckwith,  had 
examined  the  books  of  the  firm 
and  determined  that  a  deficiency 
existed,  and  the  amount  thereof; 
that  he  had  given  his  check  for 
one-fourth  thereof,  and  received  a 
receipt  from  them  showing  that 
he  had  done  so;  and  that  subse- 
quently he  had  been  compelled  to 
pay  the  note,  to  recover  a  portion 
of  which  this  action  was  brought: 

Held,  that  the  examination  of 
the  books  of  the  principals,  the 
determination  of  a  deficiency,  and 
the  giving  of  the  check  and  re- 
ceipt, in  the  absence  of  the  sure- 
ties, were  inadmissible  to  prove  a 
deficiency  against  them.  (Horn 
agt.  Perry,  14  Hun,  409.) 


SURVIVORSHIP. 

1.  A  cause  of  action  in  favor  of  a 
husband  against  a  railroad  com- 
pany for  the  loss  of  services  of  his 
wife  who  was  injured  while  in 
the  act  of  getting  off  the  cars, 
while  a  passenger,  through  the 
negligence  of  the  company,  sur- 
vives and  may  be  revived  and 
continued  in  the  name  of  the  ad- 
ministrator. (Cregin  agt.  Brook- 
lyn Cross  Town  Railroad  Co. ,  ante, 
32.) 
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2.  The  cause  of  action  is  for  a  wrong 
done  to  "  the  property,  rights  or 
interests "  of    the    husband    and 
survives  to   his    personal    repre- 
sentatives.    (Id.) 

3.  There  is  nothing  necessarily  re- 
trospective in  section  758  of  the 
Code  of  Civil  Procedure,  and  the 
provision,  that  "the  estate  of  a 
person  or  party  jointly  liable  on 
contract  with  others  shall  not  be 
discharged  by  his  death,"  applies 
only  to  future  contracts.    (Randall 
agt.  Socket,  ante,  225.) 

4.  Previous  to  the  adoption  of  this 
section  of  the  new  Code  the  rule 
was  that  where  the  contract  was 
that  of  sureties  and  joint,  upon 
the  death  of  one  of  such  sure- 
ties his  estate  was  absolutely  dis- 
charged.    (Id.) 

5.  The  rule  as  to  the  primary  liabili- 
ty of  the  survivor  is  not  changed 
by  this  section.     It  is  not  in  the 
power  of  the  legislature  to  extend 
the  obligation.     Nor  will  such  an 
intention  be  imputed  to  the  legis- 
lature if  it  can  be  avoided.    (Id.) 

6.  It  might  be  necessary  to  bring  in 
the  representatives  where  the  sur- 
vivor was  insolvent,  and  the  plain- 
tiff asked  to  proceed  against  them 
as  io  equity,  or  where  the  action 
was    originally   of    an    equitable 
character,  or  where  the  liability 
was  several  as  well  as  joint,  but 
wh'ere  the  action  could  not  have 
been  brought  against  the  survivor 
together  with  the  personal  repre- 
sentatives of  the  deceased,  that  is, 
as  an  ordinary  action  at  law,  with- 
out an  averment  of  inability  to 
procure  satisfaction  from  the  sur- 
vivor,  it  would  be  improper  to 
substitute  and  join  as  defendants 
the  executor  of  a  deceased  party. 
(Id.) 

7.  Under  the  provisions  of  2  Revised 
Statutes  (page  447,  sees.  1  and  2)  a 
cause  of  action  which  a  husband 
has   against  a  railroad   company 
for  the  loss  of  services  of  his  wife, 


who  was  injured  while  in  the  act 
of  getting  off  their  cars  while  a 
passenger,  through  the  negligence 
of  the  company,  survives  and  may 
be  continued  by  the  personal 
representative  of  such  husband 
(Affirming,  8.  G.,  ante,  32).  (Cre- 
gin  agt.  Brooklyn  Cross  Town  Rail- 
road Co.,  ante,  465.) 


SUSPENSION  OF  THE  POWER 
OF  ALIENATION. 

See  WILL. 

Gano  agt.  McCunn,  ante,  337. 

TAXES  AND  ASSESSMENTS. 

See  MORTGAGE  FORECLOSURE. 

Poughkeepsie  Savings  Bank  agt. 
Winn,  ante,  368. 


TRADE-MARK. 

1.  In  a  suit  to  restrain-  the  use  of 
trade-marks   alleged  to  be    simu- 
lated, if  it  appears  by  the  testi- 
mony that  the  marks  usftd  by  the 
defendants,    though     resembling 
those  of   the  plaintiffs   in   some 
respects,  have  not  deceived  and 
are  not  likely  to  deceive  the  ordin- 
ary mass  of  purchasers  paying  the 
attention  which  such  persons  usu- 
ally do  in  buying  the  article   in 
question,  an  injunction  will  not 
be  granted.      (Hurricane    Patent 
Lantern   Co.    agt.    Miller   &   Co., 
ante,  234.) 

2.  Where  the  alleged  imitation  by 
the  defendants  of  the  plaintiff 's 
trademark  consisted,  among  other 
things,  in  the  directions  for  the  use 
of  the  article,  which    directions 
were  identical  with  those  printed 
on  the  plaintiff's  label : 

.  Held,  that*this  did  not  consti- 
tute an  infringement  of  the  plain 
tiff's  trade-mark. 

Held,  also,  that  the  words  "  tem- 
pest "  and  "  hurricane  "  are  not  to 
be  regarded  as  so  similar  as  to 
warrant  the  conclusion  that  the 
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public  is  liable  to  be  misled  into 
believing  that  the  articles  to 
which  these  words  are  applied  are 
of  the  same  manufacture.  (Id.) 


TRIAL. 

1.  In  an  action  for  breach'  of  cove- 
nant by  landlord  to  rebuild,  a  sub- 
lease by  the  tenant  was  offered  and 
received  in  evidence  upon  the  trial, 
without  objection,  and  no  motion 
was  made  to  strike  it  out.     The 
court  was  requested  by  defendant's 
counsel,   but    refused    to  charge 
that  it  could  not  be  taken  into 
consideration   on    the  subject  of 
damages : 

Held,  no  error;  that  it  was 
proper  to  be  considered  upon  the 
question  as  to  the  rental  value  of 
the  premises.  (Ganwn  agt.  Tifft, 
71  N.  Y.,  49.) 

2.  It    appeared  that  there  was  an- 
association  of  the  owners  of  ele- 
vators,  formed   for  the  purpose 
mainly  of   regulating  the  prices, 
to  whom  at  times  the  elevators 
were  all  leased.     The  court  was 
requested,  but  refused,  to  charge 
that  in  determining  the  amount  of 
damages,  the  jury  must  not  take 
into  consideration  any  future  prof- 
its, or  enhanced  value  of  the  lease 
arising  from  such  association : 

Held,  no  error;  that  the  addi- 
tional value  of  the  lease,  arising 
from  the  formation  of  the  associa- 
tion, was  a  proper  subject  for 
consideration  by  the  jury,  al- 
though the  association  was  illegal, 
it  not  appearing  that  G.,  had  any 
connection  therewith;  that  the 
•real  question  was,  what  was  the 
unexpired  term  worth  under  all 
the  circumstances,  and  the  char- 
acter of  the  association  was  not  a 
subject  for  consideration.  (Id.) 

3.  It  is  the  province  of  a  jury  not 
only    to    pass    upon    conflicting 
evidence,  but  where  different  in- 
ferences   may    be    drawn    from 
evidence  or  from  the  conduct  of 


parties   to  draw  the   inferences. 
(Powell  agt.  Powell,  71  N.  Y.,  71.) 

4.  Plaintiff  held  a  promissory  note 
for  $1,000,   made  by  defendant, 
payable  in  ten  years  without  inter- 
est.   Defendant  owned  a  stock  of 
goods-  estimated    to    be    worth 
$4,000,  which  he  agreed  to  sell  to 
his  son,   plaintiff's  husband,   for 
$3,000,  if  he  would  procure  and 
surrender    the    note.      Plaintiff, 
with  knowledge  of  the  purpose 
for  which  it  was  required,  gave 
the    note    to    her   husband    who 
delivered    it    to   defendant ;    the 
latter  immediately  tore  his  name 
from    the  note,  'repudiated    the 
agreement,    and,  required    plain- 
tiff's husband  to  pay  $4,000,  for 
the  goods.     In  an   action   for  a 
conversion  of  the  note  the  court 
charged    the    jury,  that    if   they 
were  satisfied  defendant  obtained 
the  note    from  plaintiff    fraudu- 
lently,  they  should   find   in  her 
favor : 

HeM,  no  error;  that  the  cir- 
cumstances authorized  an  infer- 
ence that  defendant  obtained 
the  note  with  the  preconceived 
design  to  destroy  it,  without  using 
it  for  the  purpose  for  which  plain- 
tiff parted  with  it ;  and  if  so,  the 
action  was  maintainable;  that  no 
demand  was  necessary;  and  that 
plaintiff  was  entitled  to  recover 
the  present  value  of  the  note. 
(Id.) 

5.  In  an  action  against  a  telegraph 
company  to  recover  for  injuries 
sustained  by  the  falling  of  one  of 
its  posts,  the  evidence  tended  to 
show  that  the  accident  was  occa- 
sioned by  a  snow  storm  of  un- 
usual   severity;     there    was  evi- 
dence also  from  which  the  jury 
could   have  found  that  the  line, 
as  originally  constructed,  was  suf- 
ficient for  such  storms  as    could 
have    been    reasonably  expected. 
The  court  was  requested,  but  re- 
fused, to  charge    that  defendant 
was  not  bound    so   to   make  or 
manage  its  line  as  to  guard  against 
storms  of  unusual  severity,   the 
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occurrence  of  which  could  not  be 
reasonably  expected. 

Held,  error.    (  Ward  agt.  A.  and 
P.  Tel.  Co.,  71  N.  t.,  82.) 

6.  In  an  action  to  recover  possession 
of  certain  property,  the  products  of 
a  farm,  of  which  farm  plaintiff  was 
conceded  to  be  the  owner,  defend- 
ant claimed  title  by  virtue  of  a 
sale  under  an  execution  against 
plaintiff's  son  who  cultivated  the 
farm,   using  the  farming   imple- 
ments,  teams  and  live  stock   be- 
longing to  his  father.       Plaintiff 
introduced  in  evidence  a  written 
instrument,  executed  by  himself 
and    son,    by  which    the    latter 
agreed  to  work  Jhe  farm,  the  pro- 
ducts to  belong  to  plaintiff  until 
he  .had  realized  $600  therefrom, 
and  until  full  performance  of  the 
agreement  on  the  part  of  the  son, 
the  balance  then  to  belong  to  the 
latter  "  as  his  pay  in  full  for  work 
ing  said  farm."    It  was  claimed 
by  defendant  that  the  instrument 
was  not  executed  art  its  date,  but 
was   ' '  an  instrument  made  as  a 
device    or    fraud."      The    court 
charged  that  the  son  being,  in  pos- 
session   and    working    the    farm 
must    be    presumed,    to    be    the 
owner  of  the  products,  unless  it 
was  shown  that  some  lease  was 
in  existence;  "that  the  fact  that 
it  was  the  plaintiff's  farm  would 
not  make  the  products  his,  unless 
there  was  something  tending  to 
establish  the  fact  that  this  lease 
is  intended  to  establish. " 

Held,  error.  (Rawley  agt.  Brown, 
71  N.  T.,  85.) 

7.  The  rights  of  parties  to  a  legal 
action  must  be  determined  as  they 
existed  at  the  commencement  of 
the  action.     Although  an  equit- 
able defense  is  allowed,  it  does 
not,  when  interposed,  change  the 
character  of  the  action,  or  author- 
ize transactions  subsequent  to  the 
commencement  to  be  shown  to 
affect  those  rights.     ( Wisner  agt. 
Ocumpauah,  71  N.  T.,  113.) 


advanced  $4,000  toward  the  pur- 
chase of  a  farm  for  her,  upon  her 
promise  that  the  same  should  be 
repaid  in  case  of  her  death  dur- 
ing an  approaching  confinement. 
This  action  was  brought  against 
the  executor  of  the  deceased 
daughter  to  recover  an  advance 
and  against  her  husband,  to 
whom  she  had  devised  the  farm, 
the  complaint  asking  that  the  ad- 
vance should  be  charged  as  an 
equitable  lien  upon  the  farm. 
There  was  no  demand  by  defend- 
ants for  a  jury  trial.  The  com- 
plaint was  dismissed  as  to  the  hus- 
band, and  judgment  for  the 
amount  of  the  advance  was  ren- 
dered against  the  executor : 
.  Held,  no  error;  that  as  the  com- 
plaint presented  a  case  of  equitable 
cognizance,  the  court  obtained  ju- 
risdiction, and  could  although  the 
plaintiff  failed  to  establish  «his 
right  to  a  lien,  give  judgment  for 
breach  of  promise,  payable  out 
of  the  property  of  the  testator  in 
due  course  of  administratio'n. 
(Herrington  agt.  Robertson,  UN. 
T.,  280.) 

9.  It  is  not  strictly  proper  to  refer 
to  the  testimony  of  a  witness,  and 
ask  the  court  to  charge  that  if  the 
jury    believe    the    witness    they 
must  find  in  a  certain  way,  or  that 
a  certain  conclusion  follows,  as  it 
prevents  the  jury  from  determin- 
ing what  facts  are  established  by 
the  witness'  evidence.    (Dolan  agt. 
Preset.,  etc.,  D.  and  H.  C.   Co.,  71 
N.  T.,  285.) 

10.  Where  the  evidence  of  a  witness 
for  the  defense  in  an  action  for 
negligence  is  not  so  specific  and 
certain    as  necessarily  to    estab- 
lish,   as    matter    of    law,   negli- 
gence —  either  that  defendant  was 
not,  er  that  plaintiff  was  guilty  of 
negligence —  a  refusal  of  the  court 
to  charge  that  if  they  believe  the 
testimony  of    the    witness    they 
must  find  for  defendant,  is  not 
error.     (Id.) 


8.  The  father  of  a  married  woman    11.  The  bringing  of  an  action  of  a 
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distinctly  equitable  character  is  a 
waiver,  so  far  as  the  plaintiff  is 
concerned,  of  the  right  of  trial 
by  jury,  although  upon  the  facts 
he  may  be  entitled  to  either  legal 
or  equitable  relief;  and  in  deter- 
mining the  mode  of  trial,  the  court 
may,  as  to  him,  be  governed  by 
the  nature  of  the  action,  as  stated 
in  the  complaint.  (Damson  agt. 
Associates  J.  Co.,  71  N.  Y.,  334.) 

12.  It  seems,  that  the  rule  as  to  the 
defendant    is    different  ;    that  he 
cannot  be  deprived  of  a  jury  trial, 
in  a   proper    case,    because   the 
plaintiff  has  demanded  equitable, 
instead  of  legal,  relief.    (Id.) 

13.  Defendant     indorsed     certain 
notes  for  the  accommodation  of  D. 
which  were  discounted  by  plain- 
tiff.    In  an  action  upon   the  in- 
dorsements defendant  offered  to 
show  that  plaintiff  in  its  dealings 
with  D.  took  upon  discounts  made 
for  him  more  than  lawful  interest: 

Held,  tnat  as  the  offer  embraced 
transactions  with  which  defendant 
was  not  connected,  it  was  too 
broad,  and  so  was  properly  re- 
jected. (First  National  Bank  agt. 
Wood,  1\N.  r.,405.) 

14.  Whether  one  offered  as  an  expert 
is  qualified  to  speak  as  such  is  a 
fact  preliminary  to  his  testifying, 
to  be  determined    by  the    court 
upon  the  trial.     (Nelson  agt.  Sun 
Mut.  Ins.  Co.,  1 1  N.  Y.,  454.) 

15.  In  an  action  to  recover    dam- 
ages   for    injuries    to    plaintiff's 
canal  boat,  alleged  to  have  been 
caused  by  defendant's  negligence, 
plaintiff  claimed,  and  his  evidence 
tended  to  show,  that  two  of   de- 
fendant's    tug-boats,     in    conse- 
quence of  being  improperlymoored 
and  fastened   to  a  wharf,  broke 
loose  in  the  night-time  and  drifted 
down  upon  plaintiff's  boat,  doing 
the  damage  complained  of.     -De- 
fendant's evidence  tended  to  show 
that  its  tugs  did  not  in  fact  strike 
plaintiff's  boat,  and  it  was  claimed 


that  if  they  did,  they  were  broken 
from  their  mooring  by  floating  ice, 
without  negligence  on  the  part  of 
defendant.  After  the  court  had 
charged  that  defendant  was  liable 
only  for  negligence,  and  that  if  the 
jury  found  that  the  tugs  did  come 
down  on  the  boat  they  must  fur- 
ther inquire  if  there  was  negli- 
gence in  making  them  fast,  it 
charged  that,  if  the  tugs  became 
loosened  from  their  moorings  and 
come  down  on  plaintiff's  boat, 
defendant  was  chargeable  with 
this  negligence.  This  was  excepted 
to  : 

Held,  no  error;  that  the  intent 
was,  not  to  charge  that  the  mere 
fact  that  the  tugs  became  loosened 
and  came  in  contact  with  plaintiff's 
boat  was  sufficient  to  establish 
negligence,  but  simply  that  if  the 
jury  found  such  fact,  then  defend- 
ant wa*s  chargeable,  provided  they 
found  it  guilty  of  negligence  in 
mooring  the  tugs.  (Carpenter  agt. 
East  T.  R.  Co.,  71  N.  Y.,  574.) 

16.  Subsequently,  at  the  request  of 
defendant's    counsel,    the    court 
charged  that  if  defendant's  tugs 
came  down  against  plaintiff's  boat 
and  were  forced  to  do  so  by  press- 
ure of  ice,  which  could  not  have 
been  avoided  by  the  exercise  of 
care  and   prudence,  there   could 
be  no  recovery. 

Held,  that  if  there  could  have 
been  any  possible  misunderstand- 
ing on  the  part  of  the  jury  of  the 
charge  excepted  to,  it  was  re- 
moved. (Id.)  , 

17.  In    an    action  against    a    rail- 
road corporation  for  negligence, 
the  court  charged   the  jury  that 
"  the  company  does  not  contract 
to  insure  the  safety  of  its  passen- 
gers   but    contracts    to   use    the 
utmost  diligence  and  care  in  pro- 
tecting them  from   injury;"   field, 
no  error;  that  the  last  clause  was 
limited    by    the    first,    and    the 
charge  was  simply  that  defendant 
was  bound  to  use  great  care  and 
diligence.     (Tabor  agt.  D.  L.  and 
W.  It.  B.  Co.,  71  N.    r.,48U.) 
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18.  The  court  is  not  bound  to  accept 
the  words  of  a  counsel,  and  so  to 
charge  when  it  has  in  other  and 
appropriate  language  given  to  the 
jury  the  true  rule  by  which  .they 
are  to  be  governed.  (Morehouse  agt. 
Yeager,  UN.    Y.,  594.) 

19.  Where  in  case  tried  by  a  jury 
there  is  no  motion  for  a  nonsuit 
or  exception  to  charge  the  verdict 
is  final  as  to  facts.  .  (See  Mumby 
agt.  Jackson  [Mem.],   71  N.   Y., 
599.) 


20.  The  complaint  in  an  action 
against  a  railroad  corporation  for 
negligence  alleged  that  three  men 
entered  defendant's  car,  and,  with 
violence  and  great  force,  assaulted 
]  laintiff  who  was  a  passenger, 
;  nd  robbed  him  of  certain  bonds. 
I  o  injury  to  the  person  was  al- 
eged.  Judgment  wag  asked  for 
the  amount  of  the  bonds,  with  in- 
terest. The  inquiry  upon  the  trial 
was  confined  to  the  loss  of  the 
bonds ;  and  the  court,  in  its  charge, 
only  presented  that  question,  di- 
recting the  jury,  in  case  they  found 
for  plaintiff,  to  find  "  the  value  of 
the  bonds  and  interest,"  as  stipu- 
lated between  counsel.  No  sug- 
gestion or  request  was  made  on 
the  part  of  plaintiff  that  the  ques- 
tion of  bodily  harm  should  be 
submitted.  Defendant's  counsel 
moved  to  dismiss  the  complaint, 
on  the  ground  that  "the  injury 
and  grievance  is  too  remote  to 
charge  the  defendant  with  dam- 
ages," and  that,  "  under  the  cir- 
cumstances of  the  case,  plaintiff 
has  no  legal  ground  for  a  re- 
covery :" 

Held,  that  the  motion  sufficiently 
presented  the  question  that  there 
was  no  evidence  upon  which  the 
court  should  submit  to  the  jury 
whether  plaintiff  was  entitled  to 
recover  for  the  bonds  ;  that  this 
was  the  only  question  for  the  jury ; 
and  that  the  motion  should  have 
1  een  granted.  ( Weeks  agt.  N.  Y., 
N.  H.  and  H.  R.  B.  Co.,  72  N.  Y., 
50.) 


21.  Where  upon  the  trial  of  an  action 
after  plaintiff  has  opened  his  case, 
the  complaint  is  dismissed  on  the 
ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of 
action,  and  plaintiff,  without  ask- 
ing leave  to  amend,  excepts  to  the 
decision  and  appeals,  the  com- 
plaint will  be  treated  as  if  it  had 
been  demurred  to,  and  the  sole 
question  presented  on  appeal  is 
whether  it  sufficiently  states  a 
cause  of  action.  (Sheridan  agt. 
Jackson,  72  N.  Y.,  170.) 


22.  Plaintiff's  complaint  alleged,  in 
substance  that  he  was  entitled  to 
the  rents  and  profits .  of  certain 
premises  ;  that  in  an  action  be- 
tween the  other  defendants,  who 
claimed,  as  between  each  other, 
some  interest  in  the  premises,  de- 
fendant C.  was  appointed  receiver 
of  the  rents  and  profits,  and  a  large 
amount  thereof  came  into  his 
hands,  which  plaintiff  had  de- 
manded, but  C.  refused  to  pay 
over.  Plaintiff  demanded  that  C. 
account  ;  that  he  be  restrained 
from  paying  over  the  moneys  so 
received  by  him  to  any  other  per- 
son, and  that  he  be  required  to 
pay  the  same  into  court,  or  to  . 
plaintiff,  or  to  a  receiver  and  for 
judgment,  adjudging  plaintiff  to 
be  entitled  to  the  same.  The  com- 
plaint was  dismissed  on  plaintiff's 
opening  on  trial : 

Held,  no  error;  that  the  com- 
plaint did  not  state  facts  showing 
plaintiff  to  be  entitled  to  the  rents 
and  profits;  nor  did  it  show  any 
right  in  the  plaintiff  to  intervene 
in  the  litigation  between  the  de- 
fendants as  there  was  no  allega- 
tion that  they  claimed  in  hostility  , 
to  him,  or  that  could  be  in  any 
way  damaged  by  such  litigation. 
(Id.) 

28.  Where,  upon  trial  before  a  ref- 
eree, his  decision  upon  objections 
to  evidence  is  reserved,  and  no 
exception  to  the  mode  of  treat- 
ment is  taken,  an  objection  "to  it 
cannot  be  considered  upon  appeal. 
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(Holden  agt.  N.  T.  and  Erie  Bank, 
72  N.  Y.,  287.) 

24.  It  is  not  error  for  a  referee  to  re- 
fuse to  allow  a  witness  to  show 
the  results  derived  from  his  exam- 
ination of  books  of  account,  where 
it  does  not  appear  that  it  requires 
expert  testimony  to  ascertain  the 
facts  offered  to  be  shown  by  the 
witness ;  while  he  may  allow  a 
witness  with  the  books  before  him 
to  give  a  summary  of  their  con- 
tents, this  is  discretionary  with 
him.     (Von  Sachs  agt.  Krete,  72 
N.  T.,  548.) 

25.  Although  a  person  on  trial  for  a 
criminal    offense    by  taking  the 
stand  as  a  witness  may  subject 
himself  to  the  rules  applicable  to 
other»witnesses,  he  is  not  thereby 
deprived  of  his  rights  as  a  party  ; 
his  counsel  may  speak  for  him 
while  he  is  a  witness,  and  an  error 
committed  by  the  court  against 
him  may  inure  to  his  benefit  as  a 
party.      ^People    agt.    Brown,   72 
N.  Y.,  571.) 

26.  It  seems  that  the  cross-examina- 
tion in  such  case  should  in  general 
be  limited  to  matters  pertinent  to 
the  issue,  or  such  as  may  be  proved 
by  other  witnesses.    (Id.) 

27.  Upon  the  trial  of  an  indictment 
the  prisoner,  while  a  witness  in 
his  own  behalf,  was  asked  upon 
cross-examination:    "How  many 
times  have  you  been  arrested  ?" 
This  was  objected  to  by  his  coun- 
sel upon  the  ground  among  others, 
that  it  tended  to  degrade  the  wit- 
ness, and  he  was  privileged  from 
answering.      The  objection  was 
oveVruled : 

Held,  error  ;  that  the  objection 
was  valid,  was  properly  taken  by 
the  prisoner's  counsel,  and  that 
the  exception  to  the  ruling  was 
available  to  the  prisoner  as  a  party. 
(Id.) 

28.  One  of  plaintiff's  attorneys  was 
called  as  a  witness  in  his  behalf 
and     gave    material    testimony. 


Upon  cross-examination  he  testi- 
fied that  his  compensation  de- 
pended in  some  degree  upon  the 
result  of  the  action.  He  was  then 
asked  "to  what  extent?"  This 
was  objected  to  and  objection  sus- 
tained: 

Held,  .no  error.  (King  agt.  N. 
Y.  C.  and  H.  R.  R.  R.  Co.,  .72  N. 
Y.,  608.)  . 

29.  The  extent  of  a  cross-examina- 
tion upon  a  collateral  issue,  as  to 
the  credibility  of  the  witness  is  in 
the  discretion  of  the  court,  and 
its  holding  is  not  the  subject  of 
review  unless  there  is  an  abuse  of 
discretion.    (Id.) 

30.  Upon  an  issue  as  to  identity,  a 
witness  may  testify  to  opinion  or 
belief.     (Id.) 

31.  When  motion  of  party  in  whose 
favor  erroneous  evidence  has  been 
released  to  strike  it  out,  does  not 
cure  error.     (See  Furst  agt.  Second 
Aw.  R  Co.,  72  N.  Y.,  542.) 


TRUSTEE  OF  AN  EXPRESS 
TRUST. 

1.  Where  the  defendant  and  his  wife 
entered  into  articles  of  separation 
whereby  the  defendant  agreed 
with  her  and  plaintiff,  as  her  trus- 
tee, that  defendant  and  his  wife 
should  live  separate  and  apart, 
and  in  consideration  of  the  prem- 
ises defendant,  among  other 
things,  agreed  to  pay,  or  cause  to 
be  paid,  to  the  plaintiff,  as  such 
trustee,  twenty-five  dollars  per 
week  for  the  support  and  main- 
tenance of  his  wife,  the  trustee 
covenanting  and  agreeing  with 
the  defendant  to  indemnify  and 
bear  him  harmless  from  all  debts 
of  said  wife  contracted,  or  to  be 
contracted,  by  her  or  on  her  ac- 
count, each  of  the  parties  being 
bound  by  mutual  covenants  to 
carry  out  the  agreement;  in  an 
action  by  the  trustee  against  the 
husband  to  recover  the  sum  of 


88 


698 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


$3,825  balance  of  unpaid  weekly 
installments : 

Held,  that  the  contract  with 
plaintiff  was  for  the  benefit  of  an- 
other and  constituted  him  a  trustee 
of  an  express  trust  within  the 
meaning  of  section  449  of  the 
Code  of  Civil  Procedure.  He 
alone  would  be  liable  to  the  hus- 
band for  the  wife's  breach  of 
Covenants,  and  the  action  is  prop- 
erly brought  in  his  name.  (Dupi'e 
agt.  Rein,  ante,  228.) 

2.  In  articles  of  separation  between 
husband  and  wife,  through  the 
intervention  of  a  trustee,  the  cove- 
nant on  the  part  of  the  husband 
to  pay  a  stipulated  sum  for  her 
support,  and  that  of  her  trustee 
to  indemnify  the  husband  from 
liability  for  her  debts,  are  not  ille- 
gal or  contrary  to  public  policy. 
(Id.) 

3.  A  complaint  in  such  an  action 
which  simply  sets  forth  the  agree- 
ment in  extenso    and    declares  a 
breach  of  it  for  failure  to  pay  is 
not  good  pleading.     As  the  law 
only  tolerates  such  an  agreement 
when  it  can  be  enforced  by  a  third 
person  acting  in  behalf  of  the  wife, 
all  facts,  by  way  of  inducement, 
should  be  pleaded  to  enable  the 
court  to  decide  whether  or  not 
a  prima  facie  case  is  presented. 
(Id.) 

UNDERTAKING. 

1.  When  upon  an  appeal  to  the  court 
of  appeals  from  a  judgment  of 
the  general  term,  money  is  de- 
posited in  court  in  lieu  of  an  un- 
dertaking, such  deposit  is  subject 
.  only  to  the  decision  of  the  appeal 
to  which  it  relates,  and  upon  the 
reversal  of  the  judgment  the 
fund  is  released  from  all  liens  ex- 
cept those  created  by  judgment  or 
assignment. 

The  plaintiff  is  not  entitled,  on 
showing  that  the  defendant  who 
made  such  deposit  is  insolvent,  to 
have  the  money  held  as  security 
for  the  payment  of  any  judgment 


he  may  recover  on  a  new  trial. 
(Jordan  agt.  Volkemng,  14  Hun, 
118.) 

2.  The  undertaking  to  be  given  on 
the  granting  of  a  temporary  in- 
junction must  conform,  in  terms  or 
in  substance,  to  the  requirements 
of  the  Code  (sec.  222),  and  the  lia- 
bility of  the  sureties  is  according 
to  those  terms.  (Palmer  agt.  Foley, 
71  N.  T.,  106.) 

3.  There  is  no  breach  of  the  condi- 
tion of  the  statutory  undertaking, 
unless  the  court  finally  decide  that 
plaintiff   was  not  entitled  to  the 
injunction,   or  unless   something 
occurs     equivalent    to     such    a 
decision.     (Id.) 

4.  A  discharge  in  bankruptcy  of  a 
judgment  debtor  pending  an  ap- 
peal from  the  judgment,  does  not 
release  the  sureties  to  an 'under- 
taking, in  the  form  required  to 
stay  execution,   given    upon  the 

.appeal.      (Knapp    agt.  Anderson, 
71  Jt  F.,466.) 

5.  It  seems,  that  such  an  undertak- 
ing is  not  included  in  the  provi- 
sion of  the  bankrupt  act  (section 
33,  U.  8.  R.  8.,  section  5118),  de- 
claring that  no  discharge  granted 
under  the  act  shall  release    one 
liable  with  the  bankrupt  for  the 
same  debt,  as  surety  or  otherwise ; 
this  only  applies  to  sureties  liaMe 
for  the  debts  of  the  bankrupt  ex- 
isting before,  and  which  would  be 
discharged  by  the  bankrupt  pro- 
ceedings, while  the  sureties  to  the 
undertaking  do  not  become  liable 
for  the  debt  of  their  principal,  and 
it  does  not  become  a  debt  until  the 
happening  of  the  contingency  i.  e. . 
the  affirmance  of  the  judgment  or 
dismissal  of  the  appeal.     (Id.) 

6.  A  complaint  in  an  action  upon 
an  undertaking  on  appeal  given 
in  pursuance  of  section  348  of  the 
old  Code,  which  fails  to  allege 
"  service  of  notice  on  the  adverse 
party  of   the  entry  of  the  order 
or  judgment  affirming  the  judg- 
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ment  appealed  from,"  ten  days 
before  the  commencement  of  the 
action,  is  defective ;  the  notice  is 
a  condition  precedent  to  the  com- 
mencement of  the  action,  and  in 
the  absence  of  the  allegation  the 
complaint  does  not  state  a  cause  of 
action.  (Porter  agt.  Kingsbury,  71 
N.  Y.,  588.) 

7.  Where    an    undertaking   given 
under  the  old  Code  (sec.  187)  to 
procure  the  discharge  of  a  defend- 

•  ant  from  arrest  was,  by  its  terms, 
simply  a  joint  obligation,  not  joint 
and  several ;  held,  that  upon  the 
death  of  a  surety  thereto,  his  estate 
was  absolutely  discharged,  both 
at  law  and  in  equity,  and  the  sur- 
viving obligors  only  were  liable. 
(Davis  agt.  Van  Suren,  72  N.  T., 
587.) 

8.  The  provision  of  the  Civil  Code 
(sec.  1308),  authorizing  an  appellate 
court  to  require  the  appellant  to 
file  a  new  undertaking,  in  case  of 
the  insolvency  of  one  of  the  sure- 
ties, is  not  imperative  ;  if  the  re- 
maining   surety    is    solvent    and 
abundantly    able    to    satisfy  the 
judgment,  or  if  the  judgment  is 
otherwise  well  secured,  and  the 
appeal  is  likely  to  be  heard  and 
disposed  of   without   delay,   the 
court  may,  in  its  discretion  refuse 
the  order.    (Dering  agt.  Metcalf, 
72  N.  r.,  618.) 


VENUE. 

1.  An  order  denying  a  motion  to 
change  the  place  of  trial,  for  the 
convenience  of  witnesses,  is  ap- 
pealable to  the  general  term.  (Mac- 
donald  agt.  Macdonald,  14  Hun, 
496.)  ' 

VERDICT. 

1.  Upon  a  motion  to  set  aside  a  ver- 
dict for  irregularity  on  the  part  of 
jurors,  it  appeared  that,  after  the 
adjournment  for  the  day,  the  jury, 
having  been  charged,  occupied 
the  court-room,  and  found  there 


the  minutes  kept  by  the  justice 
holding  the  court;  some  of  the 
jurors  read  portions  of  the  min- 
utes and  commented  thereon,  and 
others  attempted  to  do  so,  but 
were  unable  to  make  them  out. 
The  minutes  did  not  contain  all 
the  testimony,  nor  were  they  used 
by  consent  of  counsel: 

Held,  that  the  verdict  subse- 
quently arrived  at  was  properly 
set  aside  for  this  irregularity. 
(Mitchell  agt.  Carter,  14  Hun,  448.) 

2.  Where,  in  an  equity  case,  specific 
questions  of  fact  have  been  sub- 
mitted to  the  jury,  under  the  direc- 
tion of  the  court,  and  no  motion 
for  a  new  trial  has  been  made  up- 
on the  judge's  minutes,  or  at  spe- 
cial term  upon  a  case  and  excep- 
tions, a  party  appealing  from  the 
judgment  will  be  deemed  to  have 
acquiesced  in  the  verdict,  and  the 
questions  of  fact  involved  therein 
cannot    be   reviewed  on  appeal. 
(Ward  agt.  Warren,  15  Hun,  600.) 

3.  What  facts  are  sufficient  to  notify 
the  owner  of  a  lot,  over  which  an 
easement  is  alleged  to  have  been 
acquired  by  prescription,  of  the 
claim  of  the  person  acquiring  the 
same  thereto,  considered.     (Id.) 


VERIFICATION. 

1.  A  copy  of  the  summons  and  a 
verified  complaint  were  served  up- 
on two  of  the  defendants  herein, 
and  an  unverified  complaint  on 
the  third.  The  defendants  served 
an  unverified  joint  answer: 

Held,  that,  as  their  interests  were 
several,  this  could  not  be-  done, 
and  that  the  two  defendants  upon 
whom  the  verified  complaints  were 
served  must  serve  verified  answers. 
(Wendt  agt.  Peyser,  14  Hun,  114.) 


WILL. 

1.  8.  made  his  will  in  1871,  dispos- 
ing of  his  entire  estate;  in  1878 
he  executed  a  codicil  making  a  dif- 
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ferent  disposition  of  personalty  to 
the  amount  of  $50,000;  in.  1876 
he  burned  the  codicil  with  the  in- 
tention of  revoking  it;  he  then 
held  the  will  of  1871  in  his  hand 
and  declared  in  the  presence  of 
two  witnesses :  "This  is  my  last 
will  and  testament,  I  shall  never 
make  another;  "  wrote  a  direction 
to  his  executors  referring  to  the 
will  as  his  last  will,  inclosed  it 
and  the  will  in  an  envelope  and 
wrote  upon  it:  " The  last  will  of 
William  Simpson,  dated  August 
18,  1871 ; "  sealed  the  envelope  so 
that  it  could  not  be  opened  with- 
out detection,  and  carefully  pre- 
served it  among  his  valuable  pa- 
pers until  his  death.  Upon  pro- 
ceedings being  taken  by  the  next 
of  kin  within  one  year  after  its 
probate  to  contest  its  validity  and 
the  competency  of  its  proofs. 
Held: 

(1 .)  That  in  proceedings  to  prove 
a  will  the  surrogate  has  power  to 
inquire  whether  a  subsequent  tes- 
tamentary instrument  has  not 
been  executed  revoking  the  will 
propounded,  even  though  such 
subsequent  will  may  have  been 
lost  or  destroyed. 

Such  power  is  necessarily  im- 
plied in  the  jurisdiction  given  to 
the  surrogate  to  determine  whether 
the  instrument  submitted  for  pro- 
bate is  the  last  will  of  the  testa- 
tor. 

(2.)  Where  a  codicil  impliedly 
revokes  a  will  in  part,  by  reason 
of  inconsistent  provisions,  the  de- 
struction of  the  codicil  animo 
rewcandi,  revives  the  provisions 
of  the  will  revoked  by  its  execu- 
tion. 

Such  a  codicil  is  not  a  "  second 
will"  within  the  provisions  of 
section  51,  8  Revised  Statutes  (6th 
ed.,  p.  65),  which  declares  that 
the  destruction  of  a  "  second 
will "  shall  not,  ipso  facto,  revive 
a  former  will. 

(3.)  Where  a  second  will  is  re- 
voked by  destroying  it,  acts  and 
declarations  of  the  testator  ac- 
companying the  destruction, 
evincing  an  intention  to  revive 


and  give  effect  to  a  former  will, 
are  not  sufficient .  for  that  pur- 
pose unless  they  amount  to  a  re- 
publication  of  the  former  will. 

(4.)  A  parol  republication  of  a 
revoked  will,  if  made  in  the 
presence  of  two  witnesses,  is  valid. 
(Matter  of  Simpson,  ante,  125.) 

2.  Re-execution    and    reattestation 
are  not  necessary.     (Id.) 

3.  Prior  to  the  Revised  Statutes  a 
will    of    personalty  in  this  state 
and  in  England  could  always  be 
republished    by    parol.      It  was 
otherwise  with  respect  to  a  will 
of  lands,  which,  after  the  statute 
of  frauds  (29    Car.,  2,  c.  3),  could 
not  be  republished  except  by  an 
instrument,    in  writing,   attested 
by    three    witnesses.      Nor    was 
any  particular  form  of  words  re- 
quired to  constitute  a  good  publi- 
cation of  any  will,  or  a  republica- 
tion of  a  will  of  personalty.  (Id.) 

4.  Any  thing    which    indicated    a 
present  intention   on  the  part  of 
the  testator  that  the  instrument 
should  operate  as  his  will  was  suf- 
ficient.    (Id.) 

5.  The  Revised    Statutes    have  so 
far  changed  this  rule  as  to  require 
in  the  case  of  all  wills  a  parol  de- 
claration of  the    testator  in  the 
presence  of  two  witnesses  that  the 
instrument  signed  by  him  is  his 
last  will  and  testanient  and  to  that 
extent  only  have  modified  the  re- 
quirements necessary  to  constitute 
a  valid  publication  or  republica- 
tion of  a  will.     (Id.) 

See  ADMINISTRATORS. 

Luers  agt.  Brunges,  ante,  282. 

6.  Where  a  testator,  who  died  leav- 
ing a  wife,  brothers  and  sisters, 
by  the  fifth  clause  of  his  will  de- 
vised his  real  and  personal  estate 
to  his  wife,  as  executrix,  and  two 
other  persons  as  executors  in  trust, 
to  take  possession  of  the  same  and 
collect  the  rents,  issues  and  profits 
thereof,  and  out  of  the  proceeds 
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of  the  same,  for  six  years  after  his 
death,  to  pay  certain  bequests  to 
his  wife,  brothers  and  sisters  the 
balance  of  the  income,  after  pay- 
ing such  bequests,  to  be  applied 
in  the  payment  of  any  incum- 
brances  or  taxes  on  said  property ; 
at  the  end  of  six  years  the  execu- 
tors were  directed  to  sell,  and  dis- 
pose of,  all  his  estate,  both  real 
and  personal,  the  proceeds  of  the 
same  to  be  divided  amongst  his 
heirs  and  next  of  kin  as  directed : 
Held,  that  the  said  clause  in  the 
will  of  the  testator  is  void,  because 
it  suspends  the  power  of  aliena- 
tion in  a  mannerr  and  for  a  term, 
prohibited  by  the  statute,  and  that 
the  property,  sought  to  be  dis- 
posed of,  thereby  descends  to  the 
testator's  heirs  at  law  as  if  he 
had  died  intestate.  (Gano  agt. 
McCunn,  ante,  337.) 

7.  No  absolute  term,  however  short, 
can  be  maintained.  Hence,  a  be- 
quest of  his  real  and  personal 
estate  directing  that  the  issues  and 
profits  shall  be  applied  to  certain 
beneficiaries,  for  six  years  after 
the  testator's  death,  and  that  then 
the  same  shall  be  sold  and  the 
proceeds  divided  among  his  heirs 
and  next  of  kin,  is  void.  (Id.) 

*  8.  The  testator  attempted,  by  means 
of  a  trust  to  receive  rents  and  pro- 
fits, to  render  his  lands  inalienable, 
for  the  term  of  six  years  from  the 
time  of  his  death.  This  he  could 
not  do  as  the  statute  forbids  it, 
and  the  whole  trust  estate  and  the 
remainder  limited  upon  it,  are 
consequently  void.  (Id.) 

9.  Nor  can  the  provision  be  upheld 
by  a  resort  to  the  doctrine  of  equit- 
able   conversion.      The    rule    of 
equitable  conversion  of  real  into 
personal  or  personal  into  real  es- 
.tate,  does  not  operate  until  the 
time  arises  when  the  conversion  is 
directed  to  take  place,  which,  in 
this  case,  would  be  six  years  from 
the  death  of  the  testator.    (Id.) 

10.  Where  a  testator  in  the  opening 


sentence  of  his  will,  in  view  of  a 
dangerous  voyage  upon  which  he 
was  about  to  enter,  declared  that 
he  deemed  it  his  duty  to  make  a 
will  "for  the  benefit  and  protection 
of  my  wife  and  children,"  who  are 
named,  and  then  in  one  connected 
sentence  in  his  will  disposes  of 
his  property  and  appoints  an  ex- 
ecutor in  these  words:  "I  dp, 
thereforex  make  this  my  last  will 
and  testament  giving  and  be- 
queathing to  my  wife,  Caroline, 
all  of  my  property,  real  or  per- 
sonal, of  whatever  name  or  nature 
it  may  be  in,  that  I  am  now  pos- 
sessed of  or  is  owned  by  me,  &c., 
&c.,  and  do  appoint  my  wife,  Caro- 
line, my  true  and  lawful  attorney 
and  sole  executrix  of  this  my  will, 
to  take  charge  of  my  property 
after  my  death,  and  retain  or 
dispose  of  the  same  for  the  bene- 
fit of  herself  and  children  above 
named:"  ' 

Held,  that  the  gift  to  the  mother 
was  not  absolute,  but  that  the 
children  had,  with  their  mother, 
a  substantial  interest  in  the  prop- 
erty which  a  court  of  equity 
would  recognize  and  protect. 
(Clark  agt.  Jacobs,  ante,  520.) 

11.  Worus  in  the  opening  clause  of 
a  will,  as  all  other  material  parts, 
are  to  be  considered  in  construc- 
tion ( Youngs  agt.   Youngs,  45  N. 

Y.,  254).    (Id.) 

12.  Precatory  expressions  in  a  will 
have  been  construed  as  creating 
a  trust  where  the    objects  to  be 
benefited  were  well  described,  and 
the  property,  to  which  the  trust 
should  attach  was  sufficiently  de- 
fined.    (Id.) 

13.  Lambc  agt.  Eames  (L.  R.  [6  Chy. 
App.],    597)      and    Markett    agt. 
Markett  (L.  R.  [14  Eq.},  49;  8.  C., 
2    Eng.    R.,    412)    distinguished. 
(Id.) 


14.  Taggart  agt.  Murray  (53  N. 
Y.,  233)  and  Smith  agt.  Bowen 
(35  id.,  83)  applied.  (Id.) 
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WITNESSES. 

1.  Action  by  a  receiver,  in  behalf  of 
a  judgment  creditor,  to  set  aside, 
as  fraudulent,  a  conveyance  from 
a  mother  to  her  daughter,  and  to 
collect  out  of  the  real  estate  so 
conveyed,  a  judgment  recovered 
against  the-  mother,  which  real 
estate  the  mother  inherited  from 
'her  father.  The  judgment  was 
for  a  debt  contracted  by  the 
mother  for  goods  purchased  by 
her.  The  father  died  intestate 
January  25,  1875.  The  convey- 
ance was  made  after  the  debt  upon 
which  judgment  was  recovered 
was  contracted.  The  considera- 
tion for  the  conveyance  was  one 
dollar.  The  mother  and  daughter 
were  both  allowed  to  testify  at  the 
trial  in  their  own  behalf.  The 
mother  testified :  "  I  had  a  conver- 
sation with  my  father  January 
ten  or  twelve,  and  b.ef  ore  he  was 
taken  sick,  -on  the  subject  of  his 
property,  in  which  he  said  he 
wished  me  to  give  to  my  daughter 
Cora  my  share  of  the  property. 
What  part  he  gave  to  me  he  wanted 
me  to  give  it  to  Cora,  if  it  was 
given  to  me,  what  part  was  to 
come  to  me ;  said  nothing  about  a 
will  at  that  time,  nothing  else  was 
said;  I  said  I  was  willing  to  con- 
vey it  to  her,  and  did  do  it." 
Cora,  the  daughter,  testified  that 
she  was  present  when-  the  conver- 
sation took  place  between  her 
grandfather  and  her  mother  and 
corroborated  her  mother  as  to  the 

•  conversation.  Some  of  the  goods 
were  bought  before  the  death  of 
the  grandfather.  The  defense  is 
that  the  conveyance  was  made  in 
pursuance  of  the  direction  of  the 
grandfather;  that  the  mother  was 
an  eqxiitable  trustee  of  her  father 
and  considered  herself  equitably 
bound  to  execute  such  trust  ac- 
cording to  the  request  and  direc- 
tion of  the  father : 

Held,  that,  the  mother  and 
daughter  were  competent  wit- 
nesses in  their  own  behalf.  They 
were  not  called  to  speak  of  trans- 
actions and  communications  had 


with  a  deceased  person  against  his 
administrator,  executor,  heir  at 
law,  next  of  kin,  assignee,  de- 
visee or  survivor  of  such  de- 
ceased person  (Code,  sec.  399). 
(Champlin  agt.  Seeber,  ante,  46.) 

2.  Where  upon  the  examination  of 
a  witness  in  proceedings  supple- 
mentary to  execution,  the  testi- 
mony actually  given  has  been  er- 
roneously taken  down,  the  witness 
has  a  right  to  have  the  minutes 
changed  so  as  to  conform  to  the 
testimony  actually  given  by  him, 
and  the  court  has  no  power  to 
compel  him  to  subscribe  his  name 
to  a  statement  which  is  not  strictly 
true,  even  though  its  falsity  be 
shown  by  a  supplementary  entry 
in  the  minutes.     (Sherwood  agt. 
Dolen,  14  Hun,,  191.) 

3.  A  party  cannot  call  witnesses  to 
contradict    statements    made  by 
an  adverse  witness,  in  answer  to 
questions  asked    on    cross-exam- 
ination, simply  for  the  purpose  of 
impeaching  him.  (Kobbe  agt.  Price, 
14  Hun,  55.) 

4.  When,  after  a  jury  has  been  im- 
paneled and  a  witness  sworn,  one 
of  the  defendants  is  ordered  to  be 
tried    separately,    the  witness  as      . 
well  as  the  jury  must  be  resworn. 
(See  Babcock  agt.  People,  15  Hun, 
347.) 

5.  A  party  who  presents  a  witness 
thereby  asserts  or  admits  his  cred- 
ibility ;  and  while  such  party  may 
show  his  witness  to    have  been 
mistaken,  he  cannot  impeach  or 
assail  him.      (Pollock  agt.  Pollock, 
71  N.  Y.,  138.) 

6.  The  rule  that  the  evidence  of  a  par- 
amour or  other  accomplice  is  to 
be  listened  to  with  caution,  and 
should  be  corroborated,  only  ap- 
plies when  the  witness  admits  the 
criminality    alleged,    not    where 
such    witness    appears    only    in 
obedience  to  process  and  denies 
any  criminality.     (Id.) 
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7.  Although  a  person  on  trial  for 
a  criminal  offense  by  taking  the 
stand  as  a  witness  may  subject 
himself  to  the  rules  applicable  to 
other  witnesses,  he  is  not  thereby 
deprived  of  his  rights  as  a  party; 
his  counsel  may  speak  for  him 
while  he  is  a  witness,  and  an  error 
committed  by  the  court  against 
him  may  inure  to  his  benefit  as  a 
party.    (People  agt.  Brown,  72  N. 

r.,  571.) 

8.  It  seems  that  the  cross-examina- 
tion in  such  case  should  in  general 
be  limited  to  matters  pertinent  to 
the  issue,  or  such  as  may  be  proved 
by  other  witnesses.    (Id.) 

9.  Upon  the  trial  of  an  indictment 
the  prisoner,  while  a  witness  in 
his  own  behalf,  was  asked  upon 
cross-examination:   "How  many 
times  have  you  been  arrested  ?" 
This  was  objected  to  by  his  coun- 
sel upon  the  ground,  among  others, 
that  it  tended  to  degrade  the  wit- 
ness, and  he  was  privileged  from 
answering.      The  objection  was 
overruled : 


Held,  error ;  that  the  objection 
was  valid,  was  properly  taken  by 
the  prisoner's  counsel,  and  that 
the  exception  to  the  ruling  was 
available  to  the  prisoner  as  a  party. 
(Id.) 


10.  Although  a  party  is  not  incompe- 
tent under  section  399  of  the  old 
Code  to  testify  to  an  independ- 
ent   conversation     between    the 
deceased  and  a  third  person,  yet 
if  he  participated  in  the  conversa- 
tion and  it  related  to  a  transaction 
between  him  and  the  deceased,  he 
is  incompetent.     (Kramhaar  agt. 
Meyer,  72  N.  T.,  602.) 

11.  Accordingly,  Jield,  where  in  the 
course  of  a  business  transaction 
between  plaintiff's    testator   and 
defendant  M.  the  deceased  made 
certain  statements  to  V.,  who  was 
engaged    in   drawing  up  papers 
between  the  parties  in  regard  to 
such  transaction,  and  which  state- 
ments were  in  reference  to  it,  that 

»  M.   was  incompetent   to    testify 
thereto.    (Id.) 
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bring  a  suit  is  questioned  by 
a  party  whose  name  appears 
as  one  of  the  plaintiffs,  the 
burden  of  proof  rests  upon 
the  'attorney 256 

c. 

CAUSE  OF  ACTION. 

Entirety  of  —  what  constitutes 
single  as  distinguished  from 
several 452 

CODE  OF  CIVIL  PROCEDURE 

Section  870  provides  only  for 
the  examination  of  an  ex- 
pected party  when  he  Mmself 
applies  for  it 1 
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Section  558  —  what  must  af- 
firmatively appear  to  justify 
the  vacating  of  an  order  of 
arrest 42 

Section  1002 — motion  for  new 
trial  on  ground  of  surprise 
cannot  be  heard  at  circuit, 
but  should  be  brought  on  at 
special  term 167 

Section  999  —  the  grounds  upon 
which  a  new  trial  may  be 
granted  at  the  circuit 167 

Section  1016  —  oath  of  referee 
may  be  waived  by  implication,  172 

Sections  870-873  —  on  whom 
order  for  examination  of 
party  before  trial  must  be 
served 214 

Section  14  —  when  party  may 
be  punished  for  contempt  for 
non-payment  of  referee's  fees,  218 

Section  758  —  the  provision  in, 
in  relation  to  the  estate  of  a 
person  or  party  jointly  liable 
on  contract,  not  retrospective,  225 

Section  449  —  what  constitutes 
a  person  a  trustee  of  an  ex- 
press trust  withui  the  mean- 
ing of  this  section 228 

Section  822  —  what  is  such  inex- 
cusable neglect  to  proceed  in 
cause,  which  will  entitle  a 
party  to  dismissal  of  com- 
plaint   237 

Sections  872,  881,  887  — to  ob- 
tain examination  of  a  party 
before  trial,  what  must  be  • 
stated  in  affidavit  on  which  to 
base  the  order — what  is  suf- 
ficient service  of  order. .....  240 

Section  542  —  as  to  amendment 
of  complaint  applied 244 

Section  967  —  when  separate 
trials  as  to  different  defend- 
ants not  allowed 244 


Section  740 — an  offer  of  judg- 
ment, signed  by  defendant  s 
attorney,  but  to  which  the 
affidavit  required  by  this  sec- 
tion is  not  annexed,  is  a  nulli- 
ty  


247 


Section  872  — what  affidavit 
should  state  to  entitle  party 
to  order  for  examination  of 
parties  before  trial 25) 

Section  910—  when  deposition 
will  not  be  altogether  sup- 
pressed, on  account  of  irregu- 
larities   

Sections  682,  683— motion  to 
vacate  attachment,  made 
by  henor,  upon  affidavit  set- 
ting out  judgment,  &c.,  does 
not  make  the  motion  one 
"  founded  upon  proof,  by  affi- 
davit on  the  part  of  defendant,"  345 

Sections  1347  - 1350  —  an  appeal 
cannot  be  taken  from  an  order 
overruling  or  sustaining  a  de- 
murrer   370 

Section  484 — language  of,  seems 
to  be  intended  to  apply  to 
equitable  actions,  and  should 
not  interfere  with  settled  doc- 
trines of  equitable  procedure, 
pleadings,  parties  and  reme- 
dies   452 

Section  1268  —  construction  of  498 


CODE  OF  PROCEDURE. 

Section  376  —  who  are  meant  by 
"  tenants    of    real    property 
owned  by  judgment  debtor 
as  used  in  this  section 87 

Section  317  —  assignee  in  bank- 
ruptcy not  personally  liable 
for  costs,  except  when  guilty 
of  misconduct  or  bad  faith. .  321 

Section  297  —  order  under,  di- 
recting payment  by  third  per- 
sons of  money  belonging  to 
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judgment  debtor,  latter  can- 
not object 449 

Section  399  —  when  party  com- 
petent witness  in  their  own 
behalf  as  to  conversations 
with  deceased 46 


COMMISSION. 

To  take  testimony  —  when  de- 
position will  or  will  not  be 
suppressed 312 


COMMON  PLEAS,  NEW  YORK. 

Power  of  court  of,  to  commit 
for  contempt  for  non-payment 
of  expenses  of  reference 223 


COMPLAINT. 

Served  on  wrong  person  —  par- 
ty not  bound  to  seek  relief  by 
motion,  but  may  set  it  up  by 
answer 23 

Extrinsic  facts  constituting 
cause  of  arrest  not  to  be  in- 
serted in 42 

What  allegations  in,  show  the 
action  to  be  in  tort 169 

"When  fraud  must  be  proved  in 
order  to  recover 169 

In  an  action  for  partition — 
what  should  contain 193 

In  action  on  agreement  be- 
tween husband  and  trustee  of 
wife,  what  should  be  pleaded,  228 

When  may  be  dismissed  for 
neglect  to  proceed 237 

Amendment  of,  when  not  allow- 
ed "as  of  course"  . .  .  244 


What  constitutes  a  single  cause 
of  action  as  distinguished 
from  several  causes  of  action,  452 


CONTEMPT. 

When  party  may  be  punished 
for,  for  non-payment  of 
referee's  fees .218 


CONTRIBUTORY    NEGLI- 
GENCE. 

What  ^  not,  so  as  to  defeat  a 
recovery 108 


CORPORATIONS. 


Power  of  trustees  —  transfer  of 
property  to  pay  debts  —  delay 
in  seeking  equitable  relief. . . 


70 


Contract  made  by  president  — 
proof  of  authority  to  make  — 
ratification  of 373 


COSTS. 

What  printing  fees  are  taxable 
as  a  disbursement  in  the  court 
of  appeals,  where  the  cases 
are  printed  for  both  courts  at 
the  same  time 89 

When  assignee  in  bankruptcy 
not  compelled  to  file  security 

for  ...    321 

> 

Which  have  been  adjusted  with- 
out notice  —  to  what  relief 
party  entitled  to  —  all  relief 
must  be  asked  for  in  one  mo- 
tion   351 

In  equity  action  —  when  court 
will  not  review  the  granting 
of  . .  ....  354 
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COUNTY    JUDGE. 

PAGE. 

Jurisdiction  in  supplementary 
proceedings 276 


CREDITOR. 

At  large,  has  no  status  in  a  court 
of  equity  —  one  who  has  not 
proven  his  debt  by  obtaining 
a  judgment  is  not  to  be  re- 
garded as  a  creditor 122 


D. 

DAMAGES. 

In  action  for,  how  far  corpora- 
tion liable,  for  the  reckless 
and  needless  acts  of  its  ser- 
vants . .  .108 


DEED. 

By  mother  to  daughter  when 
void 46 

By  United  States  internal  reve- 
nue collector  —  recitals  in, 
only  prima  facie  evidence  of 
facts  by  law  authorized  to  be 
stated  —  proof  aliunde 801 

Covenant  to  pay  mortgage  — 
insufficient  evidence  of  the 
insertion  of  covenant  through 
fraud  or  mistake. . .' 500 


DEFENSES. 

Equitable  defenses  are  not.  now 
available  in  common  law  ac- 
tions in  United  States  circuit 
court  .  202 


DISCHARGE. 

From  imprisonment  on  execu- 
tion against  the  person,  effect 
of  .  ...  308 


DISTRICT  COURTS. 

PAGE. 

Non-residents  having  a  place  of 
business  in  city,  where  may 
bring  suit 823 


E. 


EMINENT  DOMAIN. 


Constitutionality  of  statute  of 
1813,  as  to  street  openings  in 
New  York  city 


60 


EQUITABLE  CONVERSION. 
Rule  of,  when  operates 337 

ESTOPPEL. 

When  mortgagor  is  estopped 
from  denying  the  validity  of 
the  bond  and  mortgage,  on 
the  ground  that  the  mort- 
gagee's name  was  not  inserted 
at  time  instrument  was  exe- 
cuted    38 

EVIDENCE. 

Recitals  in  a  deed  by  United 
States  internal  revenue  collec- 
tor, only  prima  facie  proof  of 
facts  by  law  authorized  to  be 
stated  —  proof  aliunde  of 
facts  necessary  to  exist  to 
make  sale  valid  may  be  given,  301 

On  question  of  authority  of 
president  of  corporation  to 
make  contract 373 

Of  fraud  in  a  release  competent,  505 


EXAMINATION   OF    PARTIES. 

Before  trial  —  on  whom  order 
for  must  be  served 214 
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Before  trial  —  what  affidavit 
must  contain  —  on  whom  ser- 
vice of  order  for,  should  be 
made 240 

Before  trial  —  what  affidavit 
should  state  to  entitle  party 
to  order 251 

Before  suit  brought,  to  what  ex- 
tent provided  for ...  1 


EXECUTION. 

Against  the  person  —  effect  of, 
discharge  from  imprisonment 


on.. 


F. 

FORBEARANCE. 

To  collect  a  debt,  when  will  not 
discharge  a  surety 440 

FOREIGN  EXECUTORS. 
How  proceeded  against 232 

G. 


GIFT. 
Donatio  mortio  causa . 


40 


I. 

INJUNCTION 

Restraining  defendants  from 
producing  a  certain  play  — 
right  to  perform  —  when  par- 
ty entitled  to 94 


INSURANCE  COMPANY. 


Proceedings  under  act  of  1853, 
to  distribute  assets  —  receiver 

—  suit  against — power  of  su- 
preme court  to  enjoin  action 

—  where  and  when  may  be 
exercised 160 


INSURANCE  COMPANY  (LIFE). 

When  application  by  insolvent 
company  to  have  its  assets 
taken  from  receiver  and  to 
permit  it  again  to  transact 
business,  will  not  be  granted,  391 


INTERPLEADER 

In  replevin  —  property  in  pos- 
session of  property  clerk  of 
the  New  York  municipal  po- 
lice department 144 


JUDGMENT. 

Discharge  of  against  a  bankrupt,  498 

JUDGMENT  DEBTOR. 


Death  of  —  in  proceedings  to 
enforce  payment  out  of  his 
estate,  who  may  be  summoned, 


97 


Arrest  of  —  assignment  in  bank- 
ruptcy, a  bar  to  his  discharge,  190 


JURISDICTION. 

Of  superior  court,  in  naturaliza- 
tion of  aliens 5 

Of  state  court  in  action  to  de- 
termine the  rights  of  parties 
under  aw  agreement  for  exclu- 
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PAGE. 

sive  right  to  have  and  per- 
form a  certain  play 01 

Of  New  York  marine  court  in 
proceedings  under  Stilwell 
act  . 152 


JURY. 

When  no  error  to  send  them 
back  to  calculate  interest. . . .  108 


L. 

LACHES. 

Whether  the  doctrine  of,  applies 
to  legal  rights,  or  should  be 
restricted  in  its  application  to 
equitable  rights  only,  quaere,  460 


LATENT  EQUITIES. 
True  test  as  to  application  of 


rule  as  to . 


403 


LIMITED  PARTNERSHIP. 

Assignment  by  —  power  of  cred- 
itor to  prevent  a  dissipation 
of  copartnership  assets 365 


LIS  PENDENS. 

Action  lies  for  wrongfully,  ma- 
liciously and  without  reasona- 
ble or  p'robable  cause,  filing  a 
nonce  of 316 


LUNATIC. 

Who  may  be  appointed  commit- 
tee of  estate  and  person  — 
heirs  or  next  of  kin  not  dis- 
qualified   100 


M. 

MANDAMUS. 

PAGB. 

State    printing  —  when    unsuc- 
cessful bidder  not  entitled  to, 
writ,  to  compel  secretary  of 
state     and     comptroller     to 
change  their  award 470 


MARINE  COURT,  NEW  YORK. 

Jurisdiction  of,  in  proceedings 
under  Stilwell  act  152 

When  determination  by  general 
term  conclusive 156 


MECHANIC'S  LIEN. 
Within  what  time  must  be  filed,  198 

MORTGAGE. 

Agent  for  the  purpose  of  procur- 
ing a  loan  —  effect  of  agent's 
filling  in  name  of  mortgagee 
after  execution  of  mortgage. .  38 

Covenant  hi  a  deed  to  pay  same 
—  when  it  may  be  released. . .  326 

What  language  in  deed  imports 
an  assumption  thereof 336 

Assumption  of  payment  —  when 
married  woman  not  liable  -»- 
covenant  to  one  not  liable  to 
pay 333 

Waiver  of  priority  of  lien  by 
first  mortgagor 403 


MORTGAGE  FORECLOSURE. 

When  person  not  allowed  to  in- 
tervene upon  affidavits  alone, 
to  stay  sale  under  decree 122 
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Rights  of  purchaser,  as  to  taxes 
and  assessments,  directed  by 
the  judgment  to  be  paid  out 
of  the  purchase-money 368 


N. 

NATURALIZATION. 

Duty  of  clerk  of  court  as  to  re- 
cord of  judgment,  admitting 
alien  to  citizenship 5 

NEGLIGENCE. 

How  far  Corporation  liable  for 
the  reckless  and  needless  acts 
of  its  servants 108 

NEW  TRIAL. 

On  grounds  of  surprise  —  where 
motion  for,  should  be  made. .  167 

NOTICE. 
To  corporation  —  sufficiency  of,  440 

o. 

OFFER. 

To  allow  judgment  to  be  taken, 
signed  by  defendant's  attor- 
ney, but  to  which  the  affida- 
vit required  by  section  740  of 
Code  of  Civil  Procedure  is 
not  annexed,  is  a  nullity 247 

P. 

PARTIES. 

In  stockholder's  action  against 
a  trustee,  for  property  of  a 


corporation  converted  by  him 
to  his  own  use,  the  corpora- 
tion should  be  made  a  party 
defendant 216 


PARTITION. 

Of  lands  —  what  the  complaint 
should  contain 193 


PAYMENT. 

Remittance  and  acceptance  by 
telegram  regarded  as 478 


PAWNBROKERS. 
Their  liability 68 

PLANK-ROADS. 

Inspectors  of,  their  determina- 
tion must  be  in  writing 516 

PRACTICE. 

Remedy  where  process  has  been 
improperly  served,  i.  e.,  .on 
the  wrong  party  or  person ...  23 

In  general  term  of  court  of  com- 
mon pleas  on  appeals  from 
general  term  marine  court. . .  427 

PRINCIPAL  AND    SURETY. 

Request  of  creditor  to  prosecute 
— forbearance  —  when  surety 
not  released  —  notice  to  cor- 
poration   440 

PROMISSORY  NOTE. 

Who  are  bona  fide  holders  for 
value 493 
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Who  are  not  bona  fide  holders 
for  value 28 


PROOF. 

Objections  to,  must  be  made  at 
trial 156 


PROOF  OF  SERVICE. 

Substituted  proof  on  death  of 
deputy  sheriff,  who  died  be- 
fore making  proof 364 


PROPERTY  CLERK. 

Of  the  New  York  municipal  po- 
lice department,  no  right  to 
retain  property  from  its  right- 
ful owner  after  prosecution 
has  ceased 144 


PUBLIC  ADMINISTRATOR 

When  the  city  of  New  York 
not  liable  for  his  acts. .     ....  178 


PURCHASER. 
In  good  faith— whet  constitutes,  403 

R. 

READJUSTMENT    OF    COSTS. 

On  motion  for,  to  what  relief 
party  entitled  to 351 

RECEIVER 

Of  insolvent  insurance  company 
—  suit  against —  power  of  su- 
preme court  to  enjoin  action 


—  where  and  when  may  be 
exercised 160 


RECORDING  ACT. 

Agreement  to  waive  priority  of 
mortgage  not  entitled  to  be 
recorded  . .  .  .  403 


REFEREES. 

In  what  manner  oath  may  be 
waived 172 

Amount  of  fees,  &c.,  to  which 
tli^y  are  entitled  on  making 
sale  of  premises  under  a  de- 
cree of  foreclosure 185 

Refusal  to  proceed  without  bis 
fees  are  paid  —  remedy  in 
such  case 237 


REFERENCE. 

Order  of,  may  be  had  in  action 
by  an  attorney  for  profession- 
al services 242 

Will  not  be  ordered  to  report 
the  facts  to  the  court  in  in- 
solvency proceedings  against 
an  insurance  company,  where 
the  affairs  of  the  company 
have  been  investigated  and 
reported  by  the  actuary  ap- 
pointed for  such  purpose 391 


REFEREE'S  FEES. 

When  party  may  be  punished 
for  contempt  for  refusing  to 
pay 218 


RELEASE. 

When  and  where  not  a  bar  to 
an  action  —  evidence  of  fraud 
in,  competent  —  where  no 
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consideration  is  paid  for,  noth- 
ing is  required  to  be  returned 
before  bringing  action  to  set 
aside . .  .......  505 


REMOVAL   OP  CAUSE   TO 
UNITED  STATES  COURT. 

Proper    case  —  what     petition 
must  set  forth 209 


RES  ADJUDICATA. 
Decision  of  motion  is  never. . . .  209 


RULE  25. 

Provisions  of,  not  intended  to 
apply  to  orders  in  supplement- 
ary proceedings 437 


>      S. 

SEPARATE  TRIALS. 

As    to     different    defendants, 
when  not  allowed 244 


STATE    PRINTING. 

When  unsuccessful  bidder  for, 
not  entitled  to  mandamus  . . .  470 


STILWELL  ACT. 

New  York  marine  court,  juris- 
diction of,  in  proceedings  un- 
der   152 


STOCK. 

Contract  to  carry  — valuable  in- 
formation sufficient  considera- 
tion to  uphold 53 


STREET    OPENINGS. 

PAGE. 

In  New  York  — constitutional- 
ity of  actof  1813 60 


SUBSTITUTION     OF     ATTOR- 
NEY. 

Power  of  court  to  order  — 
when  motion  by  plaintiff  to 
compel  attorney  to  substitute 
another  in  his  place  will  be 
granted 256, 


SUPPLEMENTARY  PROCEED- 
INGS. 

Right  of  assignee  to  maintain, 
after  death  of  party  recover- 
ing judgment 276 

Action  against  foreign  corpora- 
tion—  order  requiring  third 
party  indebted  to,  or  having 
property  of,  such  corporation, 
to  pay  same^  to  plaintiff  on 
account  of  Judgment  —  cor- 
poration cannot  object  to  or- 
der    449 

Provisions  of  Rule  .25  do  not  ap- 
ply— when  order  for  examina- 
tion lapses  or  is  discontinued,  437 


SUPREME  COURT. 

Power  over  awards  of  arbitra- 


tors. 


484 


SURETY  AND  CO-SURETY. 
Liability  of  one  to  the  other. . .  382 

SURROGATE. 

Power  of,   as   to    lost    or  de- 
stroyed codicil 125 
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SURVIVORSHIP. 

PAGE. 

Action  by  husband  against  rail- 
road company  for  loss  of  ser- 
vices and  medical  attendance 
of  wife,  who  was  injured 
through  negligence  survives  to 
his  personal  representatives. .  82 

Of  liability  where  the  contract 
was  that  of  sureties 225 

Of  action  by  a  Husband  for  loss 
of  services  of  his  wife,  medi- 
cal attendance,  &r 465 


T. 

TRADE-MARK. 

What  does  not  constitute  an  in- 
fringement on .• 234 

TRUSTEE. 

Of  an  express  trust,  who  are 
within  the  meaning  of  section 
449  Code  of  Civil  Procedure,  228 

V. 

VALUABLE  INFORMATION. 

Is  sufficient  consideration  to  up- 
hold agreement  or  contract. .  53 


VENDEE'S  LIEN. 

PAGI. 

For  purchase-money  —  how  en- 
forced ^-purchaser  with  no- 
tice —  power  of  sale 519 


VERIFICATION. 

Of  pleadings,  top  late  to  object 
to  upon  the  trial 136 


w. 

WAIVER. 
As  applied  to  oath  of  referee. . .  172 

WILL. 

Effect  of  acts  and  declarations 
of  testator  at  time  of  de- 
struction of  codicil,  as  to  re- 
vival of,  when  parol  republi- 
cation  valid 125 

Construction  of  —  suspension  of 
the  power  of  alienation 337 

Construction    of  —  limited    be-  • 
quests  —  equitable  interests. .  519 


ERRATA. 


In  foot  note  to  Stewart  et  al.  agt.  Munroe  et  al.  (ante,  page  197),  in  second 
line  after  the  words  "New  York"  read  "1853,"  and  in  next  line  for 
' '  action  "  read  ' '  act. " 

In  the  case  of  Lalor  agt.  Dunning  (ante,  page  210),  eighth  line  from  top 
for  "Davidson"  read  "Damson." 


